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Highlights

41021 Mediterranean Fruit Fly USDA/APHIS  
establishes regulations to restrict interstate 
movement of certain articles from areas in 
Hillsborough County, Florida.

41328 Motor Vehicles—Used Cars FTC requires used 
car dealers to disclose information about warranty 
coverage and other related information on window 
stickers. (Part III of this issue)

41081 Consumer Protection CPSC proposes standard 
and test method to reduce risk of electrocution in 
connection with omnidirectional citizens band base 
station antennas.

41204 Banks and Banking FFIEC requests comments on 
guidelines requiring use of accrual accounting by all 
insured commercial and State chartered mutual 
savings banks.

41043 Income Tax Treasury/IRS corrects temporary 
regulations on partial exclusion for certain 
conservation cost-sharing payments.

41057, Noise Control Standards EPA suspends
41104 enforcement and proposes revoking certain noise

emission reporting and recordkeeping requirements. 
(2 documents)

CONTINUED INSIDE
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There are no restrictions on the republication of material 
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Questions and requests for specific information may be directed 
to the telephone numbers listed under INFORMATION AND  
A SSIST A N CE  in the READER AIDS section of this issue.

Highlights

41047 Handicapped Treasury/RSO announces interim 
handicapped discrimination regulations.

41380 Labor Labor/ESA/W & H proposes regulations on 
labor standards for Federal service contracts. (Part 
IV of this issue)

41438 Labor proposes rules of practice for appeals board 
on Service Contract Act and Contract Work Hours 
and Safety Standards Act matters. (Part VI of this 
issue)

41428 Labor/Sec’y proposes rules on administrative
proceedings enforcing labor standards in Federal 
and federally assisted construction contracts and 
Federal service contracts. (Part V  of this issue)

41444 Labor/ESA/W & H proposes changes to procedures 
for predetermination of wage rates under Davis- 
Bacon and related acts. (Part VII of this issue)

41456 Labor/ESA/W & H revises labor standards covering 
federally financed and assisted construction and 
contracts. (Part VIII of this issue)

41061 Medicare H H S/H CFA clarifies procedures for
calculating payment amount for services furnished 
by independent rural health clinics.

41059 H H S/H CFA provides uniformity in requirements for 
immunohematological testing, transfusion services 
and bloodbanking for facilities participating in 
medicare program.

41047 Postal Service PS amends requirements for
preparation of third-class 5-digit ZIP code presorted 
mail.

41208 Cigarettes FTC corrects report on “ tar,” nicotine 
and carbon monoxide content of smoke for 187 
varieties of cigarettes.

41472 Foods U SDA/FNS revises requirements which 
permit distributing, subdistributing and recipient 
agencies to employ commercial facilities to process 
USDA-donated foods. (Part IX of this issue)

41288 Minimum Wages Labor/ESA/W & H publishes 
minimum wages for Federal and federally assisted 
construction. (Part II of this issue)

41229 Regulatory Flexibility Plan IDCA/AID

41242 Sunshine Act Meetings

Separate Parts of this Issue
41288 Part II, Labor/ESA/W & H 
41328 Part III, FTC 
41380 Part IV, Labor/ESA/W & H 
41428 Part V, Labor/Sec’y 
41438 Part VI, Labor/Sec’y 
41444 Part VII, Labor/ESA/ W & H 
41456 Part VIII, Labor/ESA/W & H 
41472 Part IX, USDA/FNS
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41029 Lemons grown in Ariz. and Calif.
Milk marketing orders:

41029 Chicago Regional
PROPOSED RULES

41077 Cauliflower, frozen: grade standards

Agriculture Department 
See  Agricultural Marketing Service; Animal and 
Rant Health Inspection Service; Commodity Credit 
Corporation; Federal Grain Inspection Service; 
Food and Nutrition Service; Food Safety and 
Quality Service; Soil Conservation Service.
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Employment Standards Administration
RULES
Final rules; deferral of effective dates (Editorial 
note: For documents on this subject see entries 
under Labor Department)
NOTICES

41288 Minimum wages for Federal and federally-assisted 
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Tex., Va., and Wis.)
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Federal Energy Regulatory Commission; WesterrT 
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Conduct standards:

41133 Divestiture requirements; supervisory employees;
waiver granted 
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41132 Energy Extension Service and State Energy
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States

Environmental Protection Agency
RULES
Air programs; approval and promulgation; State 
plans for designated facilities and pollutants:

41055 North Carolina
Air quality implementation plans; approval and 
promulgation; various States, etc.:

41050 Georgia
41051 Ohio
41053 Washington
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Air quality planning purposes; designation of areas:
41056 Wisconsin

Noise abatement programs:
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41078

41204

41063,
41066
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41076
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41116
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41120
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Portable air compressors, medium and heavy 
trucks, motorcycles and motorcycle replacement 
exhaust systems, truck mounted solid waste 
compactors, and noise labeling requirements for 
hearing protectors; enforcement suspension of 
reporting and recordkeeping requirements 

PROPOSED RULES
Air quality implementation plans; approval and 
promulgation; various States, etc.:

Maine; correction
Hazardous waste programs; interim authorizations; 
various States:

New Hampshire 
Noise abatement program:

Portable air compressors, medium and heavy 
trucks, motorcycles and motorcycle replacement 
exhaust systems, truck mounted solid waste 
compactors, and noise labeling requirements for 
hearing protectors; reporting and recordkeeping 
requirements 

NOTICES
Air quality; prevention of significant deterioration 
(PSD):

Permit approvals 
Permit rescissions
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NOTICES
National Environmental Policy Act:
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Equal Employment Opportunity Commission
NOTICES
Meetings; Sunshine Act (2 documents)

Federal Communications Commission
RULES
Radio broadcasting:

Educational broadcast stations; non-commercial 
nature; policy statement; correction 

NOTICES
Radio services, special:

VHP marine radio rules and channel usage guide; 
pamphlet availability

Federal Emergency Management Agency
RULES
Flood elevation determinations:

Alabama et al. (2 documents)

Pennsylvania
Flood insurance; special hazard areas; map 
corrections:

Illinois; correction (2 documents)

PROPOSED RULES
Flood elevation determinations:

Arizona et al.
Florida
Massachusetts; correction 
Minnesota
Pennsylvania, correction 
Vermont; correction

NOTICES
Radiological emergency; State plans:

41204 New Hampshire

Federal Energy Regulatory Commission
RULES
Natural Gas Policy Act of 1978:

41034 Incremental pricing; agricultural exemptions;
boiler fuel users; effect of judicial action 
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41138 Cleveland Electric Illuminating Co. (2 documents) 
41138, Columbia Cas Transmission Corp. (3 documents) 
41140
41140 Commonwealth Electric Co.
41141 Connecticut Yankee Atomic Power Co.
41141 Consolidated Gas Supply Corp.
41141 Consolidated Gas Supply Corp. et aL
41176 DuBain, Myron
41176, El Paso Natural Gas Co. (2 documents)
41177
41177 Energenics Systems, Inc.
41177 Equitable Gas Co.
41178 Florida Power & Light Co.
41178 Frey, David, et al.
41179 Gillette, Wyo.
41179 Great Lakes Gas Transmission Co.
41180 High Island Offshore System
41180 Hunt, Warren A .
41180 Idaho Power Co.
41180 Illinois Power Co.
41181 Iowa Public Service Co.
41181 Kalispell, M ont
41182 Kansas-Nebraska Natural Gas Co., Inc.
41182 Katsekas, James C., et al.
41183 Locust Ridge Gas Co.
41183 Louisiana Intrastate Gas Corp.
41184 Michigan Gas Storage Co.
41184 Michigan Wisconsin Pipe Line Co. et aL
41185 Mid Louisiana Gas Co.
41185 Mountain Fuel Supply Co,
41186 Natural C a s  Pipeline Co. of America
41186 New England Power Co. (2 documents)
41187 NGPL-Canyon Compression Co.
41188 North Penn Qas Co.
41187 Northern Natural Gas Co.
41187, Northern States Power Co. (2 documents)
41188
41188 O N G  Western, Inc.
41189 Phillips Petroleum Co. (2 documents)
41189 Public Service Co. of Colorado
41199* Rohnert Park, Calif. (5 documents)
41192
41192 Samedan Oil Corp.
41192 Southern Natural Gas Co.
41193 Southwest Gas Corp.
41193 Tennessee Gas Pipeline Co. (2 documents)
41194 Tennessee Natural Gas lines, Inc. (2 documents)
41195 Texas Gas Transmission Corp.
41195 Texas Sea Rim Pipeline, Inc.
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41196 Tran8-Anadarko Pipeline System
41196 Transcontinental Gas Pipe Line Corp. (2

documents)
41197, Ukiah, Calif. (3 documents)
41198
41198, United Gas Pipe Line Co. (2 documents)
41199
41199 Washington Water Power Co.
41199 Webster, John N.
41200 Western Gas Interstate Co.
41201 Wisconsin Public Power Inc. System 

Natural Gas Policy Act of 1978:
41143- Jurisdictional agency determinations (4
41166 documents)

Federal Financial Institutions Examination 
Council
NOTICES

41204 Accrual accounting guideline; inquiry 
Federal Grain Inspection Service
RULES

41020 Peas, dockage-free dry; grades and grade 
requirements; CFR correction

Federal Home Loan Bank Board
NOTICES

41243 Meetings; Sunshine Act

Federal Maritime Commission
NOTICES
Energy and environmental statements; availability, 
etc.:

41207 Japan Line, Ltd. et al.; replacement of vessels 
41207 North Carolina State Ports Authority and Trans- 

Freight Lines, Inc.; land leased at Port of 
Wilmington, N .C. for handling cargoes, 
containers, vehicles, and storage of cargoes

41206 Puerto Rico Ports Authority and Puerto Rico 
Maritime Shipping Authority; preference right to 
docking and mooring of vessels and use of 
marine terminal facilities

41243 Meetings; Sunshine Act
Tariff filing requirements; applications for 
exemption:

41207 Puget Sound Tug & Barge Co.

Federal Mine Safety and Health Review 
Commission
NOTICES

41243 Meetings; Sunshine Act

Federal Prevailing Rate Advisory Committee
NOTICES

41207 Meetings

Federal Reserve System
NOTICES

41243 Meetings; Sunshine Act (2 documents)

Federal Trade Commission
RULES

41328 Motor vehicles; sale of used cars, dealer window 
sticker requirements 
PROPOSED RULES
Home insulation, labeling and advertising:

41080 Mobile home manufacturers and retailers; 
exemption petition

NOTICES
Cigarettes:

41208 ‘Tar”, nicotine and carbon monoxide content of 
smoke of domestic cigarettes; listing; correction

Food and Drug Administration 
RULES
Animal drugs, feeds, and related products:

41041 Bacitracin methylene disalicylate
41038 Diethylcarbamazine citrate tablets
41038 Roxarsone soluble powder
41040 Roxarsone tablets
41041 Trimethoprim and sulfadiazine sterile suspension

Food for human consumption:
41037 Bottled water; quality standard

PROPOSED RULES 
Radiological health:

41102 Microwave ovens; radiation leakage compliance
measurement instrument requirements and test 
conditions; reopening of comment period; 
extension of time 

NOTICES
Food additives, petitions filed or withdrawn:

41212 Fabcon Inc.
G R A S or prior-sanctioned ingredients:

41214 Commint oil and psyllium seed husk gum; 
hearing

Human drugs:
41213 Tolazoline hydrochloride oral dosage forms; 

approval withdrawn
Medical devices:

41215 JEM  #400 endotracheal tube changer; premarket 
approval

Meetings:
41212 Advisory committees, panels, etc.

Food and Nutrition Service
RULES
Food distribution program:

41472 Distributing, subdistributing, and recipient
agencies; processing of USDA-donated foods by 
commercial or institutional facilities

Food Safety and Quality Service
PROPOSED RULES

41077 Cauliflower, frozen; grade standards

Health and Human Services Department 
See also Food and Drug Administration; Health 
Care Financing Administration.
NOTICES
Organization, functions, and authority delegations:

41215 Social Security Administration; Refugee
Resettlement Office transfer

Health Care Financing Administration
RULES
Medicare:

41059 Hospitals and independent laboratories;
immunohematological testing, transfusion 
services, and bloodbanking; implementation of 
memorandum of understanding with FDA

41061 Independent rural health clinic services, payment 
amount determination; final rule and request for 
comments

Interior Department
See  Land Management Bureau; Surface Mining 
Reclamation and Enforcement Office.
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41220
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41221
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41230

41043-
41045

Internal Revenue Service
RULES
Income taxes:

Conservation cost-sharing payments exclusion; 
temporary; correction

International Development Cooperation Agency 
See  Agency for International Development.

International Trade Administration
NOTICES
Antidumping:

Steel wire nails from Japan 
Scientific articles; duty free entry:

Fairleigh Dickinson University School o f 
Dentistry
Fairleigh Dickinson University School of 
Dentistry et al.
North Carolina Department of Agriculture et al.
University of California at San Diego
University of Minnesota
University of Texas Health Science Center
Veterans Administration Medical Center at San
Diego

International Trade Commission
RULES
Conduct standards:

Ethics in Government; ground transportation of 
nominal value

Interstate Commerce Commission
NOTICES 
Motor carriers:

Compensated intercorporate hauling operations;
intent to engage in
Finance applications (2 documents]

41428

41438
41456

41380
41444

41234

41217

41218

41218

41219 
41219

41218

Fuel costs recovery, expedited procedures
Permanent authority applications {2 documents] 41233

41233
Permanent authority applications; operating 41234
rights republication (2 documents) 41234
Permanent authority applications; restriction 41234
removals

Railroad services abandonment:
Burlington Northern Railroad Co.
Chesapeake & Ohio Railway Co.
Louisville & Nashville Railroad Co. et al.
Oregon Short Line Railroad Co. 41127

Justice Department 41128
See also Parole Commission.
NOTICES  ̂ 41128
Newspaper operating agreement; Seattle Times Co. 
and Hearst Corp.; hearing

Labor Department
See also Employment and Training Administration; 
Employment Standards Administration; Mine 
Safety and Health Administration; Occupational 
Safety and Health Administration; Wage and Hour 
Division.
RULES
Final rules; deferral of effective dates (3 
documents)

41243

41235
41235

PROPOSED RULES
Administrative practice ami procedure:

Enforcing labor standards in Federal and 
federally assisted construction and service 
contracts (Dayis-Bacon Act, etc.) ^
Service Contract Appeals Board, practice before 

Contracts covering federally financed and assisted 
construction (and nonconstruction contracts subject 
to Contract Work Hours and Safety Standards 
Act); labor standards provisions; weekly payroll 
requirement elimination, etc.
Federal service contract labor standards 
Wage rates; predetermination procedures 
NOTICES
Adjustment assistance (Editorial note: See entries 
under Employment and Training Administration) 
Meetings:

Trade Negotiations and Trade Policy Labor 
Advisory Committee

Land Management Bureau
NOTICES
Applications, etc,:

Arizona
Coal leases, exploration licenses, etc.:

Oklahoma
Exchange of public lands for private land:

Montana; correction (2 documents)
Meetings:

Boise District Grazing Advisory Board 
Susanville District Advisory Council 

Sale of public lands:
Montana

Mine Safety and Health Administration
NOTICES
Petitions for mandatory safety standard 
modifications:

Badger Coal Co.
Beckley Coal Mining Go.
Consolidation Coal Go.
Red Hawk Coal Corp.
Southern Ohio Coal Co.

National Oceanic and Atmospheric 
Administration
NOTICES
Fishermen's contingency fund:

Claim recommendation 
Marine mammals; annual report; availability 
Meetings:

Mid-Atlantic Fishery Management Council 
National Transportation Safety Board
NOTICES
Meetings; Sunshine Act 
Nuclear Regulatory Commission
NOTICES
Applications, etc.:

Boston Edison Co., et al.
Portland General Electric Co, et al.
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Occupational Safety and Health Administration 
RULES
State plans; development, enforcement, etc.;

41046 * Virgin Islands

Parole Commission
NOTICES

41244 Meetings; Sunshine Act

Personnel Management Office
RULES

41019 General Schedule, within-grade and quality step 
increase; and merit pay system; clarification of 
definitions, etc.
PROPOSED RULES

41077 General Schedule; loss of merit pay status 
Postal Service
RULES
Domestic Mail Manual:

41047 Third-class 5-digit ZIP Code presorted mail; 
preparation requirements

Revenue Sharing Office
RULES
Fiscal assistance to State and local governments: 

41047 Nondiscrimination for handicapped in federally
assisted programs; effective date partially 
restored on interim basis

Securities and Exchange Commission
NOTICES
Self-regulatory organizations; proposed rule 
changes:

41285 American Stock Exchange, Inc., et al.

Soil Conservation Service
NOTICES
Environmental statements; availability, etc.:

41122 Lower Otter and Dead Creeks Watershed, Vt.

Surface Mining Reclamation and Enforcement 
Office
RULES
Permanent and interim regulatory programs:

41046 Prime farmland, grandfather exemption; revision;
deferral of effective date

Textile Agreements Implementation Committee
NOTICES __
Cotton, man-made, and wool textiles:

41128 Korea 
Cotton textiles:

41129 Pakistan

Treasury Department
See also Internal Revenue Service; Revenue
Sharing Office.
NOTICES

41237 National Historic Preservation Act, 
implementation; final procedures

Veterans Administration
NOTICES
Meetings:

41241 Educational Allowances Station Committee

Wage and Hour Division 
RULES
Final rules; deferral of effective dates (Editorial 
note: For documents on this subject see entries 
under Labor Department)
Western Area Power Administration
NOTICES
Floodplain and wetlands protection; environmental 
review determinations; availability, etc.:

41201 Folsom-Nimbus 115-kV transmission line
replacement proposal, Sacramento County, Calif.; 
inquiry

MEETINGS ANNOUNCED IN THIS ISSUE

COMMERCE DEPARTMENT 
National Oceanic and Atmospheric 
Administration—

41128 Mid-Atlantic Fishery Management Council, 
Philadelphia, Pa. (open), 9-8 and 9-9-81

DEFENSE DEPARTMENT 
Office of the Secretary—

41132 Defense Intelligence Agency Advisory Committee, 
Rosslyn, Va. (closed meeting), 9-10 and 9-11-81 

41132 Defense Intelligence Agency Advisory Committee, 
Washington, D.C. (closed), 9-17 and 9-18-81 

41132 Education of Handicapped Dependents National 
Advisory Panel, Overseas Dependents Schools, 
Alexandria, Va. (open), 9-8, 9-9, and 9-10-81

FEDERAL PREVAILING RATE ADVISORY COMMITTEE 
41207 Meeting, Washington, D.C. (open), 9-3 and 9-24-81

HEALTH AND HUMAN SERVICES DEPARTMENT 
Food and Drug Administration—

41212 Arthritis Advisory Committee (Subcommittee on 
Disease Modifying Anti-Rheumatic Drugs), 
Rockville, Md. (open), 9-24-81 

41212 Cardiovascular and Renal Drugs Advisory
Committee, Bethesda, Md. (open), 8-31 and 9-1-81 

41212 Dermatologic Drugs Advisory Committee,
Rockville, Md. (open), 9-21-81 

41212 Endocrinologic and Metabolic Drugs Advisory
Committee, Rockville, Md. (open), 9-10 and 9-11-81 

41212 Obstetrics-Gynecology Device Section of the 
Obstetrics-Gynecology and Radiologic Devices 
Panel, Washington, D.C. (open), 9-28-81



v n i Federal Register J  V o l. 46, N o . 157 / Friday, A ugust 14,1981 / Contents

INTERIOR DEPARTMENT 
Land Management Bureau—

41219 Boise District Grazing Advisory Board, Boise, Idaho 
(open), 9-9 and 9-10-81

41219 Susanville District Advisory Council, SUsanville,
Calif, (open), 9-15 and 9-16-81

LABOR DEPARTMENT
41234 Labor Advisory Committee for Trade Negotiations 

and Trade Policy, Steering Subcommittee,
Washington, D .C  (closed), 9-1-61

HEARINGS /

AGRICULTURE DEPARTMENT
Animal and Plant Health Inspection Service—

41021 Mediterranean Fruit Fly, Tampa, Fla., 9-15-81

HEALTH AND HUMAN SERVICE DEPARTMENT 
Food and Drug Administration—

41214 G R A S review of commint oil and psyllium seed 
husk gum, Bethesda, Md., 9-14-81

VETERANS ADMINISTRATION
41241 Station Committee on Educational Allowances,

New York, N .Y., 9-9-81

/

)
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41019

Rules and Regulations

This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510.
The Code of Federal Regulations is sold 
by the Superintendent of Documents.
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
month. /

OFFICE OF PERSONNEL 
MANAGEMENT

5 CFR Parts 531 and 540

Pay Under the General Schedule; Merit 
Pay System

a g e n c y : Office of Personnel 
Management.
a c t io n : Final rule.

s u m m a r y : The Office of Personnel 
Management is amending the within- 
grade increase, quality step increase, 
and Merit Pay System regulations in 
order to clarify the definitions of 
“acceptable level of competence”, 
“employee” , and “equivalent increase” 
and the provisions concerning creditable 
service, and to make certain editorial 
changes. In addition, a reference 
contained in the Merit Pay System 
regulations is being corrected due to the 
issuance of the new within-grade 
increase regulations.
EFFECTIVE DATE: September 14,1981.
FOR FURTHER INFORMATION CONTACT:
Jan B. Karicher 202-632-4684.
SUPPLEMENTARY INFORMATION: The 
Office of Personnel Management 
published revised regulations on within- 
grade and quality step increases on 
January 9,1981 (46 FR 6, 2317-2323), 
effective February 9,1981. A  correction 
is necessary to clarify the definitions of 
“acceptable level of competence” , 
“employee” , and “equivalent increase” 
and the provisions concerning creditable 
service, and to make certain editorial 
changes. In addition, the issuance of The 
final regulations has made it necessary 
to revise a reference to the within-grade 
increase regulations contained in the 
Merit Pay System regulations.

The Director of OPM finds good cause 
that the notice of proposed rulemaking 
usually required by 5 U .S.C. 553 is

unnecessary because these are 
nonsubstantive amendments that 
conform with the intent of existing 
regulations.

E .0 .12291, Federal Regulation
OPM has determined that this is not a 

major rule'for the purposes of E.O. 
12291, Federal Regulation, because it 
will not result in:

(1) An annual effect on the economy 
of $100 million or more;

(2) A  major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or

(3) Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets.
Regulatory Flexibility Act

The Director, Office of Personnel 
Management, certifies that this regulation 
will not have a siginificant economic impact 
on a substantial number of small entities 
including small business, small 
organizational units and small governmental 
jurisdictions. ‘
Office of Personnel Management.
Beverly McCain Jones,
Issuance System  Manager.

Accordingly, the Office of Personnel 
Management is amending 5 CFR Parts 
531 and 540 as follows:

PART 531—PAY UNDER THE 
GENERAL SCHEDULE

1. The table of contents of subpart D 
has been revised to read as follows:

Subpart D—Within-Grade Increases

531.411 Continuing evaluation a fte r 
withholding a w ithin-grade increase.*  *  *  *  *

2. In § 531.403, the definitions of 
“ acceptable level of competence”, 
“ emplpyee” , and “equivalent increase” 
have been revised to read'as follows:

§ 531.403 Definitions.*  *  *  *  *
“Acceptable level of competence” * 

means a level of performance identified 
by an employing agency at which the * 
performance by an employee of the 
duties and responsibilities of his or her 
assigned position is fully acceptable (or 
equivalent terms such as fully
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satisfactory or fully successful used in 
the agency’s performance appraisal 
plan) and, in addition to the requirement 
of § 531.404 of this subpart, warrants 
advancement of the employee’s rate of 
basic pay to the next higher step of the 
grade of his or her position. An  
employee whose current performance 
with respect to any critical element is 
unacceptable, as defined in 
§ 430.101(a)(3) of this chapter, is not 
performing at an acceptable level of 
competence. Further, absent unusual 
circumstances, an employee whose 
overall performance during the waiting 
period is at The minimum level required 
for retention in the position but below a 
fully acceptable level is not performing 
at an acceptable level of competence.
★  * ★  * *

“Employee” means an employee of an 
agency.
* * * ♦  *

“Equivalent increase” means an 
increase or increases in an employee’s 
rate of basic pay equal to or greater than 
the difference between the rate of pay 
for the General Schedule grade and step 
occupied by the employee and the rate 
of pay for the next higher step of that 
grade.
* Hr 1t * ★

3. In § 531.406, paragraphs (a), (b)(1), 
and (c)(1) are revised to read as follows:

§ 531.406 Creditable Service.

(a) General. Civil law employment in 
any branch of the Federal Government 
(executive, legislative, or judicial) or 
with a Government corporation as 
defined in section 103 of title 5, United 
States Code, is creditable service in the 
computation of a waiting period. Service 
credit Is given during this employment 
for periods of annual, sick, and other 
leave with pay; advanced annual and 
sick leave; and service under a 
temporary or term appointment. 
Depending on the specific provision of 
law or regulation, service may be 
creditable for the completion of one 
waiting period or for the completion of 
successive waiting periods. Paragraph
(b) of this section identifies service 
which is creditable in the computation 
of a single waiting period. Paragraph (c) 
identifies service which is creditable in 
the computation of successive waiting 
periods.

(b) Service creditable fdr one within- 
grade increase. (1) Military service as
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defined in section 8331(13) of title 5, 
United States Code, is creditable service 

y in  the computation of a waiting period 
when an employee is reemployed with 
the Federal Government not later than 
52 calendar weeks after separation from 
such service or hospitalization 
continuing thereafter for a period of not 
more than one year.
* * * * *

(c) Service creditable for succesive 
within-grade increases.

(1) A  leave of absence from a position 
in which an employée is covered by this 
subpart, whether the employee is on 
leave without pay or is considered to be 
on furlough, is creditable service in the 
computation of waiting periods for 
successive within-grade increases when:

(i) The employee is absent,for the 
purpose of engaging in military service 
as defined in section 8331(13) of title 5, 
United States Code, and returns to a pay 
status through the exercise of a 
restoration right provided by law, 
Executive order, or regulation;

(ii) The employee is receiving injury 
compensation under subchapter I of 
chapter 81 of title 5, United States Code;

(iii) The employee is performing 
service that is creditable under section 
8332(b) (5) or (7) of title 5, United States 
Code;

(iv) The employee is temporarily 
employed by another agency in a n 
position covered by this subpart; or

(v) The employee is assigned to a 
State or local government or institution 
of higher education under sections 3371- 
3376 of title 5, United States Code.
* * * * *

4. In § 531.411 the section is revised to 
read as follows:

§ 531.411 Continuing evaluation after 
withholding a w ithin-grade increase.

After a within-grade increase has 
been withheld, an agency may grant the 
within-grade increase at any time after 
it determines that the employee has 
demonstrated sustained performance at 
an acceptable level of competence. After 
withholding a within-grade increase, the 
agency, at a minimum, shall determine 
whether the employee’s performance is 
at an acceptance level of competence 
after each 52 calendar weeks following 
the original due date for the within- 
grade increase.

5. In § 531.412, paragraph (a) is 
revised to read as follows:

§ 531.412 Effective (tote of a w ithin-grade 
increase.

(a) Except as provided in paragraph

(b) of this section, a within-grade 
increase shall be effective on the first 
day at the first pay period following 
completion of the required waiting 
period and in compliance with the 
conditions of eligibility.*  *  *  *  *
(5 U .S.C. 5335 and 5338; E .0 .11721, as 
amended, section 402)

Subpart E—Quality Step Increases

6. In § 531.502 the definition of 
"employee” is revised to read as 
follows:

§ 531.502 Definitions.
In this subpart:

* * * * *
"Employee” means an employee of an 

agency.
* * * * *

7. In § 531.509, paragraph (a) is 
revised to read as follows:

§ 531.509 Reports and evaluation of 
quality step increase authority.

(a) Reports. The Office of Personnel 
Management shall require agencies to 
maintain records and report, in 
accordance with established 
procedures, on the use of the authority 
to grant quality step increases. 
* * * * *
(5 U .S.C. 5336 and 5338; E .0 .11721, as 
amended, section 403)

PART 540—MERIT PAY SYSTEM

8. In § 540.106, paragraph (b) is 
revised to read as follows:

§ 540.106 Special provisions fo r m erit pay 
increases.
* * * * *

(b) An employee for whom the 
requirement for a merit pay 
determination is waived under
§ 540.104(h)(3) of this part because of

absences that extended for a period 
during which more than one merit pay 
increase occurred and that would be 
creditable service in the computation of 
waiting periods for successive within- 
grade increases under § 531.406(c) of 
this chapter, or because more than one 
merit pay increase occurred during a 
period for which the employee received 
credit under the back pay provisions of 
5 U .S.C. 5596 and Subpart H  of Part 550 
of this chapter, shall be paid the sum 
of—

(1) The employee's rate of basic pay 
immediately before the interruption of 
his or her duty status;

(2) The adjustments that would have 
been required by 5 U .S.C. 5402 (c)(1) and 
(c)(3) if die employee’s duty status had 
not been interrupted; and

(3) The average adjustments under 5. 
U .S.C. 5402(b) received by comparably 
situated employees while the 
employee’s duty status was interrupted, 
as determined by the employing agency. 
* * * * *
(5 U .S.C . 5401-5405; Pub. L  95-454, section 
504)
{PR Doe. 81-23662 Filed 8-14-81; 8:46 am]
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE 

Federal Grain Inspection Service 

7 CFR Part 68

Grades and Grade Requirements for 
Dockage-Free Dry Peas

CFR  Correction
In the 1981 volume of 7 CFR Parts 53 

to 209, on pages 116 and 117, § 68.406 is 
corrected to read as follows:

§ 68.406 Grades and grade requirem ents 
fo r dockage-free dry peas.

(See also § 68.314.)

Maximum limits of

Defective Peas

Weevil-
damaged

peas

Heat
(tarn-
aged
peas

^ 2 5  Other Bleached Split 
classes6 peas ’  peas

Peas
Shriv- with Foreign
eled cracked mated-
peas seed- ats

coats

Mtai- 
mum 

require
ments 

for color

Percent Percent Percent Percent Percent Percent Percent Percent Percent
U.S. No. 0.3 0.2 '  1.0 0.3 1.5 0.5 2.0 3.5 0.1 Good.
U .S .N o .2 4___  0.8 0.5 1.5 0.8 3.0 1.0 4.0 5.5 0.2 Good.
U.S. No. 3 4___ 1.5 1.0 *  2.0 1.5 5.0 1.5 8.0 7.5 0.5 Poor.
U.S. Sample grade shall be dry peas which;

(a) Do not meet the requirements for. the grades U.S. Nos. 1, 2, or 3; or
(b) Contain metal fragments, broken glass, or a commercially objectionable odor; or 
(cj Contain more than 15.0 percent moisture; or
(dj Are materially weathered, heating, or distinctly low quality; or 
(e) Are infested with live weevils or other live insects.8

4 Utaformity of Size requirements—Dry peas of any of the numerical grades shall be of such size that not more than 3.0 
percent shall pass through the appropriate oblong-hole or slotted-hole sieve as follows:
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P eas Appropriate sieve
Winter Dry Peas.....„.:„._______ — ___ ......_______ *___________ ______ ____ ______________ .............. %« *  %
Special grade “Small”  peas......._____ ___ ...__________________ ___________________ __________________ *%« x %
All other peas....'.̂ ________ .¿........™...:...„.'„......................... 1.... ........................ ..... ....... ¡........... ................ ............ 1 Vi« x %

5 Damaged pass do not include weevil-damaged or heat-damaged peas.
* These limits do not apply to the class Mixed Dry Peas.
7 These limits do not apply to winter field peas and wrinkled peas.
8 As applied to dockage-free whole dry peas, the meaning of the term "infested" is set forth in chapter 3 of Inspection 

Handbook HB-1.2[39 F R 18634, May 29.1974, as amended at 40 FR 21467, May 16,197SJ '
BILLING CODE 1505-02-M

Animal and Plant Health Inspection 
Service
7 CFR Part 331 
Mediterranean Fruit Fly

AGENCY: Animal and Plant Health 
Inspection Service, USDA.
a c t io n : Emergency Rule and Notice of 
Public Hearing.

s u m m a r y : Pursuant to the Federal Plant 
Pest Act this document establishes 
regulations for the purpose of restricting 
the interstate movement of certain 
articles from an area in Hillsborough 
County in Florida because of the 
Mediterranean fruit fly. This action is 
necessary as an emergency measure for 
the purpose of preventing the artificial 
spread of the Mediterranean fruit fly 
into noninfested areas of the United 
States. The effect of this document is to 
impose restrictions on the interstate 
movement of regulated articles from 
such area in Hillsborough County. A  
public hearing is scheduled under the 
Plant Quarantine Act, and a final rule 
quarantining Florida and establishing 
regulations to restrict the interstate 
movement of regulated articles from 
such area in Hillsborough County will 
be promulgated after the public hearing 
if found to be necessary to prevent the 
spread of the Mediterranean fruit fly.
d a t e s : Effective date: August 12,1981. 
Written comments concerning the 
proposed quarantine and regulations 
must be received on or before October
13,1981. A  public hearing concerning the 
proposed quarantine and final 
regulations to be promulgated under the 
Plant Quarantine Act and the Federal 
Plant Pest Act will be held on 
September 15,1981. 
a d d r e s s e s : Written comments should 
be submitted to Thomas Lanier, 
Regulatory Support Staff, Plant 
Protection and Quarantine, Animal and 
Plant Health Inspection Service, U.S. 
Department of Agriculture, Room 635 
Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782. Written 
comments received may be inspected at 
Room 635 of the Federal Building 
between 8 a.m. and 4:30 p.m., Monday 
through Friday, except holidays.
Hearing location: A  public hearing

concerning the proposed quarantine and 
final regulations to be promulgated 
under the Plant Quarantine Act and the 
Federal Plant Pest Act will be held at 
the Curtis Hixon Convention Hall, Ybor 
Room, 600 Ashley Drive, Tampa,
Florida.
FOR FURTHER INFORMATION CONTACT: 
Shannon Wilson, Emergency Programs 
Coordinator, Plant Protection and 
Quarantine, Animal and Plant Health 
Inspection Service, U.S. Department of 
Agriculture, Room 610 Federal Building, 
6505 Belcrest Road, Hyattsville, MD 
20782, 301-436-6365.
SUPPLEMENTARY INFORMATION:

Executive Order 12291
This emergency rule is issued in 

conformance with Executive Order 
12291 and Secretary’s Memorandum No. 
1512-1, and has been determined to be 
not a “major rule.” Based on information 
compiled by the Department it has been 
determined that this emergency rule will 
have an estimated annual effect on the 
economy of less than $5500; will not 
cause a major increase in costs or prices 
for consumers, individual industries, ~ 
Federal, State, or local government 
agencies, or geographic regions; and will 
not cause significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 

• enterprises to compete with foreign- 
based enterprises in domestic or export 
markets.

Harvey L. Ford, Deputy Administrator 
of the Animal and Plant Health 
Inspection Service for Plant Protection 
and Quarantine, has determined that an 
emergency situation exists which 
warrants publication without 
opportunity for a public comment period 
on this emergency rule because of the 
possibility that Mediterranean fruit fly 
could be spread artifically to 
noninfested areas of the United States. 
This situation requires immediate action 
to better control the spread of this pest.

Further, pursuant to the 
administrative procedure provisions in 5 
U .S.C. 553, it is found upon good cause 
that notice and other public procedure 
with respect to this emergency rule are 
impracticable and contrary to the public 
interest; and good cause is found for 
making this emergency rule effective 
less than 30 days after publication of 
this document in the Federal Register.

In addition, because of the need for 
immediate action, it is impracticable for 
the Department to follow the procedures 
established by Executive Order 12291.

Certification Under the Regulatory 
Flexibility Act

Dr. H. C. Mussman, Administrator of 
the Animal and Plant Health Inspection 
Service, has determined that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. The provisions in the rule 
restrict the interstate movement of 
specified articles from an area in 
Hillsborough County in Florida. There 
are thousands of small entities that 
move such articles interstate from 
Florida and many more thousands of 
small entities that move such articles 
interstate from other States. However, 
based on information compiled by the 
U.S. Department of Agriculture and the 
Florida Department of Agriculture and 
Consumer Services, it has been 
determined that fewer than 15 small 
entities move such article's interstate 
from such area in Hillsborough County. 
Further, the overall economic impact 
from this action is estimated to be less 
than $5500.

Public Hearing

As noted above, a public hearing will 
be held to consider a quarantine and 
regulations to be published under the 
Plant Quarantine Act and the Federal 
Plant Pest Act.

A  representative of the Animal and 
Plant Health Inspection Service will 
preside at the hearing. Also, at the 
hearing, a representative of the Animal 
ancl Plant Health Inspection Service will 
present a statement explaining the 
purpose and basis of the rule. Any  
interested person may appear and be 
heard in person, by attorney, or other 
representative. Also, any interested 
person, his attorney, or other „ 
representative will be afforded an, 
opportunity to ask relevant questions.

The hearing will commence at 10 a.m. 
and end at 5 p.m., local time, unless the 
presiding officer otherwise specifies 
during the course of the hearing. Persons 
who wish to be heard are requested to 
register with the presiding officer prior 
to the hearing. The prehearing 
registration will be conducted at the 
location of the hearing from 9 a.m. to 10
a.m. Those registered persons will be 
heard in the order of their registration. 
However, any other person who wishes 
to be heard or ask questions at the 
hearing will be afforded such 
opportunity, after the registered persons 
have presented their views. It is 
requested that duplicate copies of any
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written statements that are presented be 
provided to the presiding officer at the 
hearing.

If the number of preregistered persons 
and other participants in attendance at 
the hearing warrants it, the presiding 
officer may, if it becomes necessary, 
limit the time for each presentation in 
order to allow anyone wishing to 
present a statement the opportunity to 
be heard.
Background

The Mediterranean fruit fly, Ceratitis 
capitata (Wiedemann), is one of the 
world’s most destructive pests of 
numerous fruits and, vegetables, 
especially citrus fruits. It can cause 
serious economic losses. Heavy 
infestations can cause complete loss of 
crops, and losses of 25 to 50 percent are 
not uncommon. Its short life cycle 
permits the rapid development of 
serious outbreaks.

As a result of trapping surveys by 
inspectors of the U.S, Department of 
Agriculture, Mediterranean fruit flies 
were found in  Hillsborough County in 
Florida on August 4 and August 9,1981. 
Based on these finds it appears that an 
area in Hillsborough County is infested 
with the Mediterranean fruit fly at this 
time. This area is specifically described 
in § 331.1-3(c) and is designated as a 
regulated area. Otherwise the 
Mediterranean fruit fly is not known to 
occur in the United States except for 
infestations in California and Hawaii.

Officials of the U.S. Department of 
Agriculture and State agencies of 
Florida have begun an intensive 
Mediterranean fruit fly eradication 
program in the regulated area in Florida. 
Also, as further explained below,'
Florida has taken action to impose 
restrictions on the intrastate movement 
of certain articles from the regulated 
area in order to prevent the artificial 
spread of the Mediterranean fruit fly 
within Florida. However, it is also 
necessary to impose restrictions on the 
interstate movement of certain articles 
from the regulated area in order to 
prevent the artificial spread of the 
Mediterranean fruit fly to noninfested 
areas in other States. Accordingly, it is 
necessary as an emergency measure to 
establish Federal regulations for the 
purpose of preventing the artificial 
spread of the Mediterranean fruit fly.

Sections 8 and 9 of the Plant 
Quarantine Act (7 U.S.C. 161,162) 
contain authority to implement 
regulations quarantining any State, 
Territory, or District of the United 
States, or any portion thereof, and 
prohibiting or restricting the movement 
of articles from such quarantined areas 
into or through any other State,

Territory, or District when the Secretary 
of Agriculture or his delegate 
determines, after a public hearing, that it 
is necessary to prevent the spread of a 
dangerous plant disease or insect 
infestation, new to or not theretofore 
widely prevalent or distributed within 
and throughout the United States. Under 
sections 105 and 106 of the Federal Plant 
Pest Act (7 U .S.C. 150dd, 150ee) there is 
authority for similar action without a 
public hearing on an emergency basis 
pending action under the Plant 
Quarantine Act. Also, under sections 
105 and 106 of the Federal Plant Pest Act 
there is authority to take emergency 
measures not specified in the 
regulations against any product, article, 
or means of conveyance moving into or 
through the United States or interstate 
when there is reason to believe it is 
infested or infected by or contains a 
plant pest. Pursuant to these authorities 
in the Federal Plant Pest Act, this 
document establishes an emergency rule 
for the purpose of preventing the 
artificial spread of the Mediterranean 
fruit fry from the regulated area in 
Florida into any noninfested area in any 
other State, Territory, or District of the 
United States.

A  final rule quarantining Florida and 
establishing regulations to restrict the 
interstate movement of regulated 
articles from the regulated area in 
Hillsborough County will be established 
under the Plant Quarantine Act after the 
public hearing if found to be necessary 
to prevent the spread of the 
Mediterranean fruit fly.

Under § 331.1-1 the term "State” is 
defined to mean “Any State, Territory, 
or District of the United States, 
including Puerto Rico.” Further, § 331.1- 
1 defines the term "Interstate” to mean 
"From any State into or through any 
other State.”

Under the regulations regulated 
articles are prohibited from moving 
interstate from regulated areas except in 
accordance with specified conditions.

The following products, articles, or 
means of conveyance, other than those 
articles listed in category (a) which have 
been canned, or frozen below —17.8° C. 
(0° F.), are designated in § 331.1-2 (a),
(b), and (c) as regulated articles:
(a) Akee [Blighia sapida)
Almond with husk [Primus dulcís [P.

amygdalue))
Apple [M alus sylvestris)
Apricot [Prunus armeniaca)
Argan tree [Argania sid eroxylon =A .

spinosa)
Avocado (Persea am ericana)
Barbados cherry, W. I. cherry [Malpighia

glabra, & punicifolia)
Bourbon orange [Ochrosia elliptica) 
Calamondin orange [Citrus m itis)

Canistel [Pouteria campechiana)
Cattley guava [Psidium  cattleianum ) 
Ceylon-gooseberry [D ovyalis hebecarpa) 
Chanar [Geoffroea decorticans)
Cherimoya [Annona cherimola)
Cherries [sweet and sour) [Prunus avium, 

Prunus cerasus)
Citrus citron [Citrus m edica)
Coffee [Coffea arabicd)
Custard apple [annona reticulata)
Date [Phoenix dactylifera)
Dwarf papaya [Carica quercifolia)
Fig [Ficus carica)
Gourka [Carcinia xanthochym us)
Grape [V itis vinifera)
Grapefruit [Citrus paradisi)
Guava [Psidium  guajava)
Hawthorne [Crataegus spp.)
Hog plum [Spondias mombin)
Japanese persimmon (Diospyros kaki) 
Japanese plum [Prunus salicina)
Jocote [Spondias purpurea) v
Kei apple [D ovyalis caffra)
Kiwi [Actinidia chinensis)
Kumquat [Fortunella japonica)
Lemon [Citrus lim on) except Eureka, Lisbon, 

and Villa Franca cultivars (smooth-skinned 
sour lemon)

Lime [Citrus aurantiifolia)
Litchi (Lychee) [Litchi chinensis)
Longan [Euphorbia longana)
Loquat [Eribotrya japonica)
Mandarin orange (tangerine) [Citrus 

reticulata)
Mammee, sapote (■Calocarpum sapota)
Mango [M angifera indica)
Mock orange [Murraya exotica)
Mombin [Spondias spp.)
Mountain apple [Syzygixtm m alaccense 

[Eugenis m alaccensis))
Natal plum [Carissa m acrocarpa= C.

grandiflora and Term inalia chebula) 
Nectarine [Prunus persica)
Olive [Olea europea)
Opuntia cactus [Opuntia spp.)
Papaya [Carica papaya)
Passion frmt [Passiflora edulis)
Peach {Prunus persica)
Pear [Pyrus communis)
Pepper [Capsicum  annuum and Capsicum  

frutescens)
Pineapple guava [Feijoa sellow iana)
Plum [Prunus americana)
Pomegranate [Punica granatum)
Pomiform guajava [Psidium guajava 

'Pomiform)
Pond apple [Annona glabra)
Prune [Prunus domestica)
Pummelo (shaddock) [Citrus grandis) 
Pyriform guajava [Psidium guajava 

‘Pyriform 1)
Quince [Cydonia oblonga)
Rose apple [Syzygium jam bos [Eugenia 

jambos))
Sapodilla [M anilkara zapota)
Sour orange [Citrus aurantium)
Soursop [Annona muricata)

' Spanish cherry, Medlar [M im usops elengi) 
Spanish cherry (Brazilian plum) [Eugenia 

dom beyi [E. brasiliensis)) ■
Spanish plum [Spondias mombin)
Star-apple [Chrysophyllum  spp.)
Strawberry guava [Psidium cattleianum) 
Sugar apple [Annona squamosa)
Sugarplum [Arenga pinna ta)
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Surinam cherry [Eugenia uniflora)
Sweet orange [Citrus sinensis)
Tomato (pink and red ripe) [Lycopersicon

esculentum)
Tree tomato [Cyphomandra betacea)
Tropical almond [Terminalia catappa)
Walnut with husk [fuglans spp.)
White sapote [Casimiroa edulis)
Yellow oleander (bestill) [[Thevetia

peruviana) ;

(b) soil within the drip area of plants 
which produce the fruits, nuts, 
vegetables, or berries listed in category
(a); and (c) any other product, article, or 
means of conveyance, of any character 
whatsoever, not covered in § 331.1-2 (a) 
or (b), when it is determined by an 
inspector that it present a a risk of 
spread of the Mediterranean fruit fly 
and the person in possession thereof has 
actual notice that the product, article, or 
means of conveyance is subject to the 
restrictions in the regulations.

Articles that are canned, or frozen 
below —17.8° C . (0° F.) are not included 
as regulated articles since the 
Mediterranean fruit fly could not survive 
under such conditions. Otherwise, based 
on research and experience, it appears 
that the articles listed in § 331.1-2 (a) 
and (b) as regulated articles are the 
articles that are likely to cause the 
artificial spread of the Mediterranean 
fruit fly. However, other products, 
articles, or means of conveyance could 
be found to present a risk of spreading 
the Mediterranean fruit fly. These would 
have to be determined by an inspector 
on a case-by-case basis since it cannot 
be anticipated which other products, 
articles, or means of conveyance, if any, 
could present such a risk. There is 
authority to regulate nonlisted products, 
articles, or means of conveyance as set 
forth in § 331.1-2(c) on an emergency 
basis under the provisions of sections 
105 and 106 of the Federal Plant Pest 
Act. If it appears that additional 
products, articles, or means of 
conveyance generally present such a 
risk, amendment of this rule to include 
such items in the list of regulated 
articles will be considered.

Section 331.1-3(a) provides that the 
Deputy Administrator shall list as a 
regulated area each State, or each 
portion thereof, in which the 
Mediterranean fruit fly has been found 
by an inspector or in which the Deputy 
Administrator has reason to believe that 
the Mediterranean fruit fly is present, or 
each portion of a State which the 
Deputy Administrator deems necessary 
to regulate because of its proximity to 
the Mediterranean fruit fly or its 
inseparability for enforcement purposes 
from localities in which the 
Mediterranean fruit fly occurs.

Section 331.1-3(a) further provides 
that less than an entire State will be 
designated as a regulated area only if 
the Deputy Administrator determines 
that (1) the State has adopted and is 
enforcing a quarantine or regulation 
which imposes restrictions on the 
intrastate movement of the regulated 
articles which are substantially the 
same as those which 81*6 imposed with 
respect to the interstate movement of 
such articles under the emergency rule; 
and (2) the designation of less than the 
entire State as a regulated area will be 
adequate to prevent the artificial 
interstate spread of the Mediterranean 
fruit fly. This would not appear to lessen 
protection against the spread of the 
Mediterranean fruit fly compared to the 
designation of the entire State as a 
regulated area. It appears that such 
State activities would help confine 
infestations to the regulated areas and 
eliminate the need for designating larger 
portions of a State as regulated areas.

Only the area specifically described in 
§ 331.1-3(c) is designated as a regulated 
area because of the Mediterranean fruit 
fly. Based on trapping surveys, it 
appears that the Mediterranean fruit fly 
occurs only in this area in Florida. Also, 
it appears that the State of Florida has 
adopted and is enforcing regulations 
imposing restrictions on the intrastate 
movement of the regulated articles 
which are substantially the same as 
those which are imposed with respect to 
the interstate movement of such articles 
under this emergency rule and there 
does not appear to be any reason for 
designation of any areas in Florida as 
regulated areas other than the area 
referred to above.

Section 331.1-3(b) provides for the 
temporary designation of an area as a 
regulated area without publication in the 
Federal Register for short periods of 
time if there is a basis for listing the 
area as a regulated area under § 331.1- 
3(a) and if the owner or person in 
possession thereof is given written 
notice of such action. This appears to be 
necessary in order to prevent a further 
artificial spread of the Mediterranean 
fruit fly until a document imposing such 
requirements could be published in the 
Federal Register. There is, authority for 
these provisions under section 105 of the 
Federal Plant Pest Act, as discussed 
above.

Section 331.1-4 specifies conditions 
concerning the interstate movement of 
regulated articles from regulated areas.

Under § 331.1-4(a) a regulated article 
is allowed to be moved interstate from a 
regulated area if a certificate or limited 
permit were issued and attached in 
accordance with § § 331.1-5 and 331.1-8.

Under Federal domestic plant 
quarantine programs there is a 
difference between the use of 
certificates and limited permits. 
Certificates are issued for articles that 
are eligible for unrestricted interstate 
movement because of absence of pest 
risk prior to movement. Limited permits 
are issued for articles that, because of a 
possible pest risk, may be moved 
interstate only subject to further 
restrictions, e.g., movement to limited 
areas, movement for limited purposes* 
These distinctions also apply under this 
emergency rule.

Section 331.1-5(a) provides that a 
certificate shall be issued by an 
inspector for the movement of a ' 
regulated Article if (1) the inspector 
determines that there is an approved 
treatment as outlined in § 331.1-10, and 
that the article has been so treated to 
destroy infestation, or the inspector 
determines, based on inspection of the 
premises of origin, that it is free of the 
Mediterranean fruit fly; (2) the inspector 
determines that it is to be moved in 
compliance with any additional 
emergency conditions necessary to 
prevent the spread of the Mediterranean 
fruit fly pursuant to section 105 of the 
Federal Plant Pest Act; and (3) the 
inspector determines that it is eligible 
for unrestricted movement under all 
other Federal domestic plant 
quarantines and regulations applicable 
to such article. Based on research and 
field use in previous outbreaks, it 
appears that the treatments set forth in 
§ 331.1-10 for certain of the regulated 
articles would be adequate to destroy 
the Mediterranean fruit fly in most cases 
without damage to the fruit. The 
Department is not aware of treatments 
for regulated articles which are not 
specified in § 331.1-10 which are 
adequate to destroy the Mediterranean 
fruit fly without damaging the regulated 
articles. Further, untreated regulated 
articles which an inspector determines 
are from premises free of the 
Mediterranean fruit fly would not likely 
be infested with the Mediterranean fruit 
fly or carry the Mediterranean fruit fly. 
Accordingly, compliance with the 
provisions in § 331.1-5(a) (including any 
emergency measures as explained 
below) appear adequate to allow the 
unrestricted interstate movement of 
regulated articles without a substantial 
risk of spread of the Mediterranean fruit
fly-

Section 331.1-5(b) provides that a 
limited permit shall be issued by an 
inspector for the movement of a 
regulated article if (1) the inspector, in 
consultation with the Deputy 
Administrator, determines that it is to be
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moved to a specified destination for 
specified handling, utilization, 
processing, or for treatment in 
accordance with § 331.1-10 (such 
destination and other conditions to be 
specified on the limited permit), when, 
upon evaluation of all the circumstances 
involved in each case, it is determined 
that such movement will not result in 
the spread of the Mediterranean fruit fly 
because life stages of the pest will be 
destroyed by such specified handling, 
utilization, processing or treatment; (2) 
the inspector determines that it is to be 
moved in compliance with any 
additional emergency conditions 
necessary to prevent the spread of the 
Mediterranean fruit fly pursuant to 
section 105 of the Federal Plant Pest Act; 
and (3) the inspector determines that it 
is eligible for such movement under all 
other Federal domestic plant 
quarantines and regulations applicable 
to such article. It appears that these 
criteria would be adequate to prevent 
the spread of the Mediterranean fruit fly 
by the interstate movement of such 
articles.

In addition, as noted above, the 
destination of the regulated article and 
other conditions for movement are to be 
stated on the limited permit. This would 
provide a record that could be checked 
in order to determine that the article 
was used in accordance with the 
request.

Certain determinations specified 
above concerning the issuance of limited 
permits would be required to be made 
by the inspector in consultation with the 
Deputy Administrator. This provision is 

-  designed to assure uniformity in 
application of the provisions relating to 
the issuance of limited permits.

It is anticipated that most interstate 
movements of regulated articles would 
be made pursuant to a certificate issued 
after treatment. This is because in most 
cases it would be impossible for an 
inspector to make a determination that a 
regulated article would be eligible for 
movement pursuant to a limited permit 
ór pursuant to a certificate without 
treatment.

It is further anticipated that in most 
cases the imposition of emergency # 
conditions would not be necessary for 
the movement of articles pursuant to 
certificates or limited permits. However, 
the imposition of any additional 
emergency conditions for certificates or 
limited permits would have to be made 
on a case-by-case basis, since it cannot 
be anticipated what additional 
emergency conditions might be 
necessary, if any. If it appears that 
general criteria can be developed to deal 
with such emergencies, amendment of 
the regulations governing issuance of

certificates or limited permits, as 
appropriate, will be considered.

The regulations in § 331.1-5(c) allow 
inspectors and persons engaged in the 
business of growing, handling, or moving 
regulated articles to issue certificates 
and limited permits. A  person engaged 
in such a business is allowed to issue 
certificates and limited permits for the 
movement of regulated articles if the 
person had entered into a compliance 
agreement in accordance with § 331.1-6 
and thereby agrees to comply with all of 
the requirements of the regulations.

Any such person is authorized to 
execute and issue a certificate for the 
interstate movement of a regulated 
article if such person has treated such 
regulated article to destroy infestation in 
accordance with the provisions in 
§ 331.1-10 and the inspector has made 
the determination that such article is 
otherwise eligible for a certificate in 
accordance with § 331.1-5(a); or if the 
inspector has made the determination 
that such article is eligible for a 
certificate in accordance with §331.1- 
5(a) without such treatment. Also, any 
such person is authorized to execute and 
issue a limited permit for the interstate 
movement of a regulated article if the 
inspector, in consultation with the 
Deputy Administrator, has made the 
determination that such article is 
eligible for a limited permit in 
accordance with § 331.1-5(b). All of the 
determinations under § 331.1-5 (a) and
(b), other than the determinations that 
treatment requirements were met, are 
limited to inspectors because of the 
nature and complexity of the 
determinations. Further treatments will 
be monitored by inspectors in order to 
assure compliance with the treatment 
procedures. These provisions are 
designed to assure that persons issuing 
certificates and limited permits are 
knowledgeable with respect to the 
requirements and have agreed to comply 
with them. Similar systems have been 
successfully implemented under other 
Federal domestic quarantine programs.

Sections 331.1-5(d) and 331.1-6(b) 
contain provisions for the withdrawal or 
cancellation by an inspector of 
certificates, limited permits, and 
compliance agreements upon a 
determination that conditions for their 
use under the regulations have not been 
met. Procedural requirements 
concerning such withdrawals or 
cancellations are set forth in these 
sections.

Section 331.1-6(a) provides that 
certificates and limited permits are 
required at ail times during the 
interstate movement to be securely 
attached to the outside of the container 
containing the regulated article, securely

attached to the article itself if not in a 
container, or securely attached to the 
consignee’s copy of the accompanying 
waybill or other shipping document. 
However, under the provisons of 
§ 331.1-8(a), attaching the certificate or 
limited permit to the consignee’s copy of 
the accompanying waybill or other 
shipping document will meet the 
requirements of § 331.1-8(a) only if the 
regulated article is sufficiently described 
on the certificate, limited permit, or 
shipping document to identify such 
article. These requirements appear to be 
necessary and adequate for 
determinations during interstate 
movement concerning whether such 
articles are eligible for such movement.

Section 331.1-8(b) provides that the 
certificates or limited permit for the 
movement of a regulated article shall be 
furnished by the carrier to the consignee 
at the destination of the shipment. This 
is designed to assure the consignee that 
requirements for the movement of the 
regulated article have been met.

Section 331.1-4 also provides that 
regulated articles are allowed to be 
moved interstate from regulated areas 
without certificates or limited permits 
under certain conditions.

Under § 331.1-4(b) a regulated article 
may be moved to Hawaii without a 
certificate or limited permit if not moved 
through any nonregulated area. As  
noted above, Hawaii is infested with the 
Mediterranean fruit fly and it does not 
appear that the introduction of 
additional Mediterranean fruit flies 
would have any significant effect on the 
infestation in Hawaii. A bo, under 
§ 331.1—4(b) a regida ted article 
originating from outside the regulated 
areas may be moved interstate through 
a regulated area without a certificate or 
limited permit if moved directly through 
(moved without stopping except under 
normal traffic conditions, such as for 
traffic lights or stop signs) any regulated 
area in an enclosed vehicle or 
completely enclosed by a covering 
adequate to prevent the introduction of 
the Mediterranean fruit fly (such as 
canvas, plastic, or closely woven cloth); 
if the point of origin of the article is 
clearly indicated by shipping 
documents; and if the identity of the 
article has been maintained. There does 
not appear to be a significant risk that a 
regulated article would become infested 
with the Mediterranean fruit fly or carry 
the Mediterranean fruit fly under the 
specified conditions.

Section 331.1-7(a) provides that any 
person (other than a person authorized 
to issue certificates and limited permits) 
who desires to move interstate a 
regulated article accompanied by a

v
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certifícate or limited permit shall, as far 
in advance as possible (should be no 
less than 48 hours before the desired 
movement), request an inspector to take 
any necessary action under the 
regulations prior to the movement of the 
regulated article. Section 331.1-7(b) 
further provides that such article shall 
be assembled at such point and in such 
manner as the inspector designates as 
necessary to comply with the 
requirements of these regulations. These 
provisions appear to be necessary in 
order for Plant Protection and 
Quarantine to have adequate notice to 
arrange for the services of an inspector 
and to facilitate inspections or other 
actions to be taken pursuant to the 
regulations.

Section 331.1-9 states that the 
services of inspector shall be furnished 
without cost, but that the U.S. 
Department of Agriculture will not be 
responsible for any ot^er costs or 
charges incident to inspections or 
compliance with the provisions of the 
regulations. This reflects the policy of 
Plant Protection and Quarantine with 
respect to these matters based upon the 
funds available to the Department for 
such purpose.

Also, § 331.1-1 contains definitions of 
“Deputy Administrator,” “inspector,” J  
and "Plant Protection and Quarantine/ 
In addition, § 331.1-1 contains 
definitions of the terms “move” and 
“person” which are in accordance with 
provisions in the Plant Quarantine Act 
and the Federal Plant Pest Act.

If it is determined to be necessary to 
establish a final rule quarantining 
Florida and establishing regulations 
restricting the movement of regulated 
articles from areas in Florida, it is 
anticipated that the quarantine and 
regulations would contain the same 
provisions as are currently contained in 
the emergency rule, except that (1) 
language would be added to indicate the 
establishment of a quarantine under the 
Plant Quarantine Act, (2) the definition 
of the term “moved” which currently 
reflects the definition of that term in the 
Federal Plant Pest Act would be revised 
to reflect language in the Plant 
Quarantine Act concerning the 
movement of articles, and (3) footnote 1 
would be changed to specify additional 
legal authority for certain inspections 
and related activities under the Plant 
Quarantine Act and the Ffederal Plant 
Pest Act. Additional changes could also 
be made based on comments.

Under the circumstances referred to 
above, 7 CFR Part 331 is amended by 
adding “Subpart—Mediterranean Fruit 
Fly” to read as follows:

PART 331—PLANT PEST 
REGULATIONS GOVERNING 
INTERSTATE MOVEMENTS OF 
CERTAIN PRODUCTS AND ARTICLES

Subpart—M editerranean Fruit Fly

Emergency Regulations

Sea
331.1 ' Notice of emergency regulations: 

Restrictions on interstate movement of 
specified articles.

331.1- 1 Definitions.
331.1- 2 Regulated articles.
331.1- 3 Regulated areas.
331.1- 4 Conditions governing the interstate 

movement of regulated articles from 
regulated areas.

331.1- 5 Issuance and cancellation of 
certificates and limited permits.

331.1- 6 Compliance agreement and 
cancellation thereof.

331.1- 7 Assembly and inspection of 
regulated articles.

331.1- 8 Attachment and disposition of 
certificates and limited permits.

331.1- 9 Costs and charges.
331.1- 10 Treatments.

Authority: Secs. 105 and 106, 71 Stat. 32, 71 
Stat. 33; 7 U .S.C. 150dd, 150ee; 37 FR 28464, 
28477, as amended; 38 FR 19141.

Subpart—Mediterranean Fruit Fly

Emergency Regulations

§ 331.1 Notice o f em ergency regulations; 
Restrictions on interstate m ovem ent o f 
specified artic les.12

(a) Notice o f emergency regulations. 
Pursuant to the provisions of sections 05 
and 106 of the Federal Plant Pest Act (7 
U .S.C. 150dd, 150ee], the Secretary of 
Agriculture hereby establishes 
emergency regulations governing the 
interstate movement of regulated 
articles specified in § 331.1-2 from 
regulated areas in Florida specified in
§ 331.1-3{c), in order to prevent the 
artificial spread of the Mediterranean 
fruit fly Ceratitis capitata (Wiedemann), 
a dangerous insect of fruits and 
vegetables and not heretofore widely 
prevalent or distributed within and 
throughout the United States.

(b) Restrictions on interstate 
movement o f regulated articles. No 
common carrier or other person shall 
move interstate from any regulated area 
any regulated article except in 
accordance with the conditions 
prescribed in this subpart.

1 Any properly identified inspector is authorized 
to stop and inspect persons and means of 
conveyance, and to. seize, quarantine, treat, apply 
other remedial measures to, destroy, or otherwise 
dispose of regulated articles as provided in section 
105 of the Federal Plant Pest Act (7 U .S.C . 150dd).

* Regulations concerning the movement of live 
Mediterranean fruit flies in interstate or foreign 

"commerce are contained in Part 330 of this chapter.

§ 331.1-1 Definition.

Terms used in the singular form in this 
subpart shall be construed as the plural 
and vice versa, as the case may 
demand. The following terms, when 
used in this subpart, shall be construed, 
respectively, to mean:

(a) Certificate. A  document which is 
issued for a regulated article by an 
inspector or by a person operating under 
a compliance agreement, and which 
represents that such articlé is eligible for 
interstate movement in accordance with 
§ 331.1-5(a).

(b) Compliance agreement. A  written 
agreement between Plant Protection and 
Quarantine and a person engaged in the 
business of growing, handling, or moving 
regulated articles, wherein the person 
agrees to comply with the provisions of 
this subpart and any conditions imposed 
pursuant thereto.

(c) Deputy Administrator. The Deputy 
Administrator of the Animal and Plant 
Health Inspection Service, U.S. 
Department of Agriculture for Plant 
Protection and Quarantine, or any 
officer or employee of the Department to 
whom authority to act in his/her stead 
has been or may hereafter be delegated.

(d) Inspector. Any employee of Plant 
Protection and Quarantine, Animal and 
Plant Health Inspection Service, U.S. 
Department of Agriculture, or other 
person, authorized by the Deputy 
Administrator in accordance with law to 
enforce the provisions of the regulations 
in this subpart.

(e) interstate. From any State into or 
through any other State.

(f) Lim ited permit. A  document which 
is issued for a regulated article by an 
inspector or by a person operating under 
a compliance agreement, and which 
represents that such regulated article is 
eligible for interstate movement in 
Accordance with § 331.1-5(b).

(g) M oved (movement, move).
Shipped, deposited for transmission in 
the mail, otherwise offered for shipment, 
received for transportation, carried, or 
otherwise transported, or moved, or 
allowed to be moved, by mail or 
otherwise.

(h) Person. Any individual, 
partnership, corporation, company, 
society, association, or other organized 
group.

(i) Plant Protection and Quarantine. 
The organizational unit within the 
Animal and Plant Health Inspection 
Service, U.S. Department of Agriculture, 
delegated responsibility for enforcing 
provisions of the Plant Quarantine Act, 
the Federal Plant Pest Act, and related 
legislation, and quarantines and 
regulations promulgated thereunder.
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(j) Regulated area. Any State, or any 
portion thereof, listed as a regulated 
area in § 331.1-3(c) or otherwise 
designated as a regulated area in 
accordance with § 331.1-3(b).

(k) Regulated article. Any article 
listed in § 331.1-2(a) or (b) or otherwise 
designated as a regulated article in 
accordance with § 331.1-2(c).

(l) State. Any State, Territory, or 
District of the United States, including 
Puerto Rico.

§ 331.1 -2  Regulated articles.
(a) The following fruits, nuts, 

vegetables, and berries:
Akee (Blighia sapida)
Almond with husk [Prunus dulcís [P. 

amygdalus))
Apple (M alus sylvestris)
Apricot (Prunus armeniaca)
Argan tree (Argania sideroxylon =  A . 

spinosa)
Avocado [Persea americana)
Barbados cherry, W.I. cherry (M alpighia 

glabra,.& p u n id  fo lia ) •
Bourbon orange [Ochrosia elliptica) 
Calamondin orange (Citrus m itis}
Canistel [Pouteria campechiana)
Cattley guava (Psidium  cattleianum) 
Ceylon-gooseberry [D ovyalis hebecarpa) 
Chañar [Geoffroea decorticans)
Cherimoya [Annona cherimola)
Cherries (sweet and sour) [Prunus avium, 

Prunus cerasus]
Citrus citron [Citrus medica)
Coffee [Coffea arabica)
Custard apple [Annona reticulata)
Date [Phoenix dactyliferd)
Dwarf papaya [Carica quercifolia)
Fig [Ficus carica)
Gourka [Garcinia xanthochymus)
Grape [V itis vinifera)
Grapefruit [Citrus paradisi)
Guava [Psidium guajava)
Hawthorne [Crataegus spp.)
Hog plum [Spondias mombin)
Japanese persimmon [Diospyros kaki) 
Japanese plum [Prunus salicina)
Jocote [Spondias purpurea)
Kei apple [D ovyalis caffra)
Kiwi [Actinidia chinensis)
Kumquat [Fortunella japónica)
Lemon [Citrus limón) except Eureka, Lisbon, 

and Villa Franca cultivara (smooth-skinned 
sour lemon)

Lime [Citrus aurantiifolia)
Litchi (Lychee) [Litchi chinensis)
Longan [Euphorbia longana)
Loquat [Eribotrya japónica)
Mandarin orange (tangerine) [Citrus 

reticulata)
Mammee, sapote [Calocarpum sapota)
Mango [Mangifera indica)
Mock orange [Murraya exotica)
Mombin [Spondias spp.)
Mountain apple [Syzygium m alaccense 

[Eugenia m alaccensis))
Natal plum [Canssa m acrocarpa= C.

grandiflora and Terminada chebula) 
Nectarine [Prunus pérsica)
Olive [Olea europea)
Opuntia cactus [Opuntia spp.)
Papaya [Carica papaya)

Passion fruit [Passiflora edulis)
Peach [Prunus persica)
Pear [Pyrus communis)
Pepper [Capsicum annuum and Capsicum  

frutescens)
Pineapple [Feijoa sellowiana)
Plum [Prunus americana)
Pomegranate [Punica granatum)
Pomiform guajava [Psidium guajava 

'Pomiform")
Pond apple [Annona glabra)
Prune [Prunus domestica)
Pumelo (shaddock) [Citrus grandis)
Pyriform guajava [Psidium guajava ‘Pytform ’) 
Quince [Cydonia oblonga)
Rose apple [Syzygium jam bos [Eugenia 

jambos))
Sapodilla [M anilkara zapota)
Sour orange [Citrus aurantium)
Soursop [Annona muricata)
Spanish cherry, Medlar [M im usops elengi) 
Spanish cherry (Brazilian plum) [Eugenia 

dom beyi (E. brasiliensis))
Spanish plum [Spondias mombin)
Star-apple [Chrysophyllum  spp.)
Strawberry guava [Psidium cattleianum) 
Sugar apple [Annona squamosa)
Sugarplum [Arenga pinnata)
Surinam cherry [Eugenia uniflora)
Sweet orange [Citrus sinensis)
Tomato (pink and red ripe) [Lycopersicon 

esculentum)
Tree tomato [Cyphomandra betacea)
Tropical almond [Terminalia catappa) 
Walnut with husk [fuglans spp.)
White sapote [Casim iroa edulis)'
Yellow oleander (bestill) [Thevetia 

peruviana)
Except that the list does not include 

any fruits, nuts, vegetables, or berries 
which have been canned, or frozen 
below -17.8° C. (0° F.);

(b) Soil within the drip area of plants 
which produce the fruits, nuts, - 
vegetables, or berries listed in 
paragraph (a) of this section; and

(c) Any other product, article, or 
means of conveyance, of any character 
whatsoever, not covered by paragraphs
(a) or (b) of this section, when it is 
determined by an inspector that it 
presents a risk of spread of the 
Mediterranean fruit fly and the person 
in possession thereof has actual notice 
that the product, article, or means of 
conveyance is subject to the restriction 
of this section.

§ 331.1-3 Regulated areas.
(a) Except as otherwise provided in 

paragraph (b) of this section, the Deputy 
Administrator shall list as a regulated 
area in paragraph (c) of this section, 
each State, or each portion thereof, in 
which the Mediterranean fruit fly has 
been found by an inspector or in which 
the Deputy Administrator has reason to 
believe that the Mediterranean fruit fly 
is present, or each portion of a State 
which the Deputy Administrator deems 
necessary to regulate because of its 
proximity to the Mediterranean fruit fly

or its inseparability for quarantine 
enforcement purposes from localities in 
which the Mediterranean fruit fly 
occurs. Less than an entire State will be 
designated as a regulated area only if 
the Deputy Administrator determines 
that:

(1) The State has adopted and is 
enforcing a quarantine or regulation 
which imposes restrictions on the 
intrastate movement of the regulated 
articles which are substantially the 
same as those which are imposed with 
respect to the interstate movement of 
such articles under this subpart; and

(2) The designation of less than the 
entire State as a regulated area will 
otherwise be adequate to prevent the 
artificial interstate spread of the 
Mediterranean fruit fly.

(b) The Deputy Administrator or an 
inspector may temporarily designate 
any nonregulated area in a State as a 
regulated area in accordance with the 
criteria specified in' paragraph (a) of this 
section for listing such area. Written 
notice of such designation shall be given 
to the owner or person in possession of 
such nonregulated area and, thereafter, 
the interstate movement of any 
regulated articles from such area shall 
be subject to the applicable provisions 
of this subpart. As soon as practicable, 
such area shall be added to the list in 
paragraph (c) of this section or such 
designation shall be terminated by the 
Deputy Administrator or an inspector, 
and notice thereof shall be given to the 
owner or person in possession of the 
area.

(c) The areas described below are || 
designated as regulated areas:

Florida
Hillsborough County. Township 29 

South, Range 19 East, except Seddon 
Island and Davis Island; and the West 
Vs of Township 29 South, Range 20 East.

§ 331.1-4 Conditions governing the 
interstate m ovem ent o f regulated articles 
from  regulated areas.3

Any regulated article may be moved 
interstate from any regulated area only 
if moved under the following conditions:

(a) With a certificate or limited permit 
issued and dttached in accordance with 
§ § 331.1-5 and 331.1-8 of this subpart; or

(b) Without a certificate or limited 
permit, if

(1) Moved to Hawaii without moving 
through any nonregulated area or;.

(2) (i) Moved directly through (moved 
without stopping except under normal 
traffic conditions, such as for traffic

3 Requirements under all other applicable Federal 
domestic plant quarantines and regulations must 
also be met.
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lights or stop signs) any regulated area 
in an enclosed vehicle or completely 
enclosed by a covering adequate to 
prevent the introduction of the 
Mediterranean fruit fly (such as canvas, 
plastic, or closely woven cloth);

(ii) The article originated outside of 
any regulated areas; and

(iii) The point of origin of the article is 
clearly indicated by shipping documents 
and its identity has been maintained.

§331.1-5 Issuance and cancellation o f 
certificates and lim ited perm its.

(a) A  certificate shall be issued by an 
inspector for the movement of a 
regulated article if such inspector:

(1) (i) Determines that it has been 
treated under the direction of an 
inspector4 in accordance with § 331.1- 
10; or

(ii) Determines based on inspection of 
the premises of origin that it is free from 
the Mediterranean fruit fly; and

(2) Determines that it is to be moved 
in compliance with any additional 
emergency conditions necessary to 
prevent the spread o f the Mediterranean 
fruit fly pursuant to section 105 of the 
Federal Plant Pest Act (7 U .S.C. 150dd);5 
and

(3) Determines that it is eligible for 
unrestricted movement under all other 
Federal domestic plant quarantines and 
regulations applicable to such article.

(b) A  limited permit shall be issued by 
an inspector for the movement of a 
regulated article if such inspector:

(1) Determines, in consultation with 
the Deputy Administrator, that it is to be 
moved to a specified destination for 
specified handling, utilization, 
processing, or for treatment in 
accordance with § 331.1-10 of this 
subpart (such destination and other 
conditions to be specified on the limited 
permit), when, upon evaluation of all of 
the circumstances involved in each case, 
it is determined that such movement will 
not result in the spread of the 
Mediterranean fruit fly because life 
stages of the pest will be destroyed by

4 Treatments shall be monitored by inspectors in 
order to assure compliance with requirements in 
this subpart.

5 Section 105 of the Federal Plant Pest Act (7 
U.S.C. 150dd) provides, among other things, that the 
Secretary of Agriculture may, whenever he deems it 
necessary as an emergency measure in order to 
prevent the dissemination of any plant pest new to 
or not theretofore known to be widely prevalent or 
distributed within and throughout the United States 
seize, quarantine, treat, apply/other remedial 
measures to, destroy, or otherwise dispose'of, in 
such manner as he deems appropriate, any product 
or article of any character whatsoever, or means or 
conveyance, which is moving into or through the 
United States or interstate, and which he has reason 
to believe is infested or infected by or contains any 
such plant pest

such specified handling, utilization, 
processing, or treatment;

(2) Determines that it is to be moved 
in compliance with any additional 
emergency conditions necessary to 
prevent the spread of the Mediterranean 
fruit fly pursuant to section 105 of the 
Federal Plant Pest Act (7 U .S.C. 150dd); 
and

(3) Determines that it is eligible for 
such movement under all other Federal 
domestic plant quarantines and 
regulations applicable to such article.

(c) Certificates and limited permits for 
use for shipments of regulated articles 
may be issued by an inspector or any 
person engaged in the business of 
growing, handling, or moving regulated 
articles provided such person is 
operating under a compliance 
agreement. Any such person may 
execute and issue a certificate for the 
interstate movement of a regulated 
article if such person has treated such 
regulated article to destroy infestation in 
accordance with the provisions in 
§ 331.1-10 and the inspector has made 
the determination that such article is 
otherwise eligible for a certificate in 
accordance with paragraph (a) of this 
section; or if the inspector has made the 
determination that such article is 
eligible for a certificate in accordance 
with paragraph (a) of this section 
Without such treatment. Any such 
person may execute and issue a limited 
permit for interstate movement of a 
regulated article when the inspector has 
made the determination that such article 
is eligible for a limited permit in 
accordance with paragraph (b) of this 
section.

’ (d) Any certificate or limited permit j 
which has been issued or authorized 
may be withdrawn by an inspector if 
such inspector determines that the 
holder thereof has not complied with 
any condition under the regulations for 
the use of such document. The reasons 
for the withdrawal shall be confirmed in 
writing as promptly as circumstances 
permit. Any person whose certificate or 
limited permit has been withdrawn may 
appeal the decision in writing to the 
Deputy Administrator within ten (10) 
days after receiving the written 
notification of the withdrawal. The 
appeal shall state all of the facts and 
reasons upon which the person relies to 
show that the certificate or limited 
permit was wrongfully withdrawn. The 
Deputy Administrator shall grant or 
deny the appeal, in writing, stating the 
reasons for such decision, as promptly 
as circumstances permit. If there is a 
conflict as to any material fact, a 
hearing shall be held to resolve such 
conflict.

§ 331.1-6 Com pliance agreem ent and 
cancellation thereof.

(a) Any person engaged in the 
business of growing, handling, or moving 
regulated articles may enter into a 
compliance agreement to facilitate the 
movement of regulated articles under 
this subpart.6The compliance agreement 
shall be a written agreement between a 
person engaged in such a business and 
Plant Protection and Quarantine, 
wherein the person agrees to comply 
with the provisions of this subpart and 
any conditions imposed pursuant 
thereto.

(b) Any compliance agreement may be 
canceled orally or in writing by the 
inspector who is supervising its 
enforcement whenever the inspector 
finds that such person has failed to 
comply with the provisions of this 
subpart or any conditions imposed 
pursuant thereto. If the cancellation is 
oral, the decision and the reasons 
therefor shall be confirmed in writing, as 
promptly as circumstances permit. Any 
person whose compliance agreement 
has been canceled may appeal the 
decision, in writing, to the Deputy 
Administrator within ten (10) days after 
receiving written notification of the 
cancellation. The appeal shall state all 
of the facts and reasons upon which the 
person relies to show that the 
compliance agreement was wrongfully 
canceled. The Deputy Administrator 
shall grant or deny the appeal, in 
writing, stating the reasons for such 
decision, as promptly as circumstances 
permit. If there is a-conflict as to any 
material fact, a hearing shall be held to 
resolve such conflict.

~ v  «V
§ 331.1-7  Assem bly and inspection o f 
regulated articles.

(a) Any person (other than a person 
authorized to issue certificates or 
limited permits under § 331.1-5(c) of this 
subpart), who desires to move interstate 
a regulated article accompanied by a 
certificate or limited permit shall, as far 
in advance as possible (should be no 
less than 48 hours before the desired 
movement), request an inspector 7 to 
take any necessary action under this

‘ Compliance Agreement forms are available 
without charge from the Deputy Administrator, 
Plant Protection and Quarantine, Animal and Plant 
Health Inspection Service, Federal Building, 
Hyattsville, MD 20782, and from local offices of the 
Plant Protection and Quarantine. (Local offices are 
listed in telephone directories.)

’ Inspectors are assigned to local offices of Plant 
Protection and Quarantine whichrare listed in 
telephone directories. Information concéming such 
local offices may also be obtained from the Deputy 
Administrator, Plant Protection and Quarantine, 
Animal and Plant Health Inspection Service, 
Federal Building, Hyattsville, MD 20782.
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subpart prior to movement of the 
regulated article.

(b) Such article shall be assembled at 
such point and in such manner as the 
inspector designates as necessary to 
comply with the requirements of this 
subpart.

§ 331.1-8 Attachm ent and disposition o f 
certificates and lim ited perm its.

(a) A  certificate or limited permit 
required for the interstate movement of 
a regulated article, at all times during 
such movement, shall be securely 
attached to the outside of the container 
containing the regulated article, securely 
attached to the article itself if not in a 
container, or securely attached to the 
consignee’s copy of the accompanying 
waybill or other shipping document; 
Provided however, that the requirements 
of this section may be met by attaching 
the certificate or limited permit to the 
consignee’s copy of the waybill or other 
shipping document only if the regulated 
article is sufficiently described on the 
certificate, limited permit, or shipping 
document to identify such article.

(b) The certificate or limited permit for 
the movement of a regulated article 
shall be furnished by the carrier to the 
consignee at the destination of the 
shipment.

§ 331.1-9 Costs and charges.

The services of the inspector shall be 
furnished without cost. The U.S. 
Department of Agriculture will not be 
responsible for any costs or charges 
incident to inspections or compliance 
with the provisions in this subpart, other 
than for the services of the inspector.

§ 331.1-10 Treatm ents.

Treatment for regulated articles shall 
be as follows:

(a) Avocado:
Fumigation with methyl bromide at 

normal atmospheric pressure with 32 g/ 
m3 for 2Vi hours at 21°C. (70° F.) or 
above followed by refrigeration for 7 
days at 7.22° C . (450, F.) or below. The 7 
day period may include up to 24 hours 
precooling time. Time between 
fumigation and start of cooling not to 
exceed 24 hours, but must include at 
least 30 minutes aeration.

(b) Calamondin orange, citrus citron, 
grapefruit, kumquat, lemon, lime, 
mandarin orange (tangerine), orange, 
and pummelo:

Fumigation with ethylene dibromide 
(EDB) at normal atmospheric pressure.

Dosage as follows:

Dosage of 
EDB in grams 

per cubic 
meter for 2 

hrs.
Fruit load in chamber

15.5»- 21* C
20.5* Of

above
(60°- (70' F 

or
above)69° F)

25% or less................................................. 10 8
More than 25% but less than 50% ........ .......  12 10
50% or more.................. .......................... .......  14 12

Required post-treatment aeration: 
Forced circulation in the fumigation 
chamber for Vi hour following treatment 
and then placed in a well ventilated 
area.

(c) Tomato:
Fumigation with methyl bromide at 

normal atmospheric pressure with 32g/ 
m3 for 3y2 hours at 21° C. (70° F.) or 
above.

(d) Bell pepper and tomato:
Heat the article by saturated water 

vapor at 44.44° C. (112° F.) until 
approximate center of article reaches 
44.44° C . (112° F.), and maintain at 44.44°
C. (112° F.) for 8% hours, then 
immediately cool.

Note.—Commodities should be tested by 
the shipper at the 44.44° C . (112° F.) 
temperature to determine each commodity's 
tolerance to the, treatment before commercial 
treatments are attempted. Pretreabhent 
conditioning is optional. Such conditioning is 
the responsibility of the shipper and would 
be conducted in accordance with procedures 
the shipper believes necessary. It is common 
to perform pretreatment conditioning.

(e) Apple, apricot, cherry, grape, 
peach, pear, and plum:

Fumigation with 32 g/m3 methyl 
bromide at 21° C. (70° F.) or above 
(chamber load not to exceed 80 percent - 
of volume), and at normal atmospheric 
pressure, followed by refrigeration, as 
set forth below.

Fur̂ ti° ™ xposure Réfrigération

2 hours..................... 4 days at 0.55"-2.7' C (33”-37*
F); or 11 days at 3.33°-8.3’ C 
(38°-47° F).

2 Vi hours...........................  4 days at Ï.1 V -4 .4 4 * C (38“-40°
F); or 6 days at 5.0°-8.33° C 
(41°-47° F); or 10 days at 
8.88'-13.33” C (48°-56° F).

3 hours.................. ............  3 days at 6.11"t8.33’ C (43°-47*
F); or 6 days at 8.88”-13.33° C 
(48°-56° F).

Minimum concentrations for above 
fumigations.

(25 g minimum gas concentration at Vi 
hr.)

(18 g minimum gas concentration at 2 
or 2 Vi hrs.)

(17 g minimum gas concentration at 3 
hrs.)

Aerate all fruit aUeast 2 hours 
following fumigation. Time lapse

between fumigation and start of cooling 
not to exceed 24 hours.

Note.—Some varieties of fruit may be 
injured by the 3-hour exposure. Shippers 
should test treat before making commercial 
shipments.

(f) Bell peppers: Fumigation with 
methyl bromide at normal atmospheric 
pressure with 32 g/m3 for 3Vz hours at 
21° C  (70° F) or above.

Note.—Bell peppers have been found 
marginally tolerant to methyl bromide 
fumigation. Shelf life after treatment is 
reduced to between 5 to 7 days. Injury may 
appear as pitting on the skin of the pepper, 
darkening of the seed and placental material, 
and internal decay resulting from killing the 
stem and calyx.

(g) Apple, apricot, Calamondin 
orange, cherry, citrus citron, grape, 
grapefruit, kiwi, mandarin orange, 
nectarine, peach, pear, plum, prune, sour 
orange, and sweet orange:

Cold treat the article according to one 
of the following:

10 days at 0° C  (32° F) or below
11 days at 0.55° C  (33° F) or below
12 days at 1.11° C  (34° F) or below
14 days at 1.66° C  (35° F) or below
16 days at 2.22° C  (36° F) or below.
(h) Almond with husk, grape, kiwi, 

opuntia cactus, and walnut with husk.
Fumigation with methyl bromide at 

normal atmospheric pressure with 32g/ 
m3 for 3 V2 hours at 21° C  (70° F) or 
above.

Minimum concentration for above 
fumigations:

26 g minimum gas concentration at 
first Vz horn:

22 g minimum gas concentration at 2 
or 2Vi houra

21 g minimum gas concentration at 3% 
hours.

(i) Grape:
Fumigation with methyl bromide at 

normal atmospheric pressure with 32g/ 
m3 for 4 hours at 18° C  (65° F) or above.

Minimum concentration for above 
fumigations:

26 g minimum gas concentration at 
first Vi hour

22 g minimum gas concentration at 2 
or 2y2 hours

19 g minimum gas cbncentration at 4 
hours.

(j) Litchi:
Fumigation with ethylene dibromide 

(EDB) at normal atmospheric pressure 
with 8g/m3 for 2 hours at 21° C  (70° F) or 
above. Required post-treatment 
aeration: Forced circulation in the 
fumigation chamber for Vi hour 
following treatment and then placed in a 
well ventilated area.



Federal Register / V o l. 40, N o . 157 / Friday, August 14, 1981 / Rules and Regulations 41029

Done at Washington, D.C. this 12th day of 
August 1961.
WUMatn F. Helms,
Acting Deputy Adm inistrator, Plant 
Protection and Quarantine, Anim al and Plant 
Health Inspection Servicev(PR Doc. 81-23667 Filed 6-12-81; 12:29 pm]
BULLING CODE 3410-M-M

Agricultural Marketing Service 

7 GFR Part 910 

[Lemon Reg. 318]

Lemons Grown in California and 
Arizona; Limitation of Handling
agency: Agricultural Marketing Service, 
USD A.
ACTION: Final rule.

Su m m a r y : This regulation establishes 
the quantity of fresh California-Arizona 
lemons that may be shipped to market 
during the period August 16-22,1981. 
Such action is needed to provide for 
orderly marketing of fresh lemons for 
this period due to the marketing 
situation confronting the lemon industry. 
EFFECTIVE DATE: August 16,1961.
FOR FURTHER INFORMATION CONTACT: 
William J. Doyle, 202-447-5975. 
s u p p l e m e n t a r y  in f o r m a t io n : Findings., 
This rule has been reviewed under 
Secretary’s Memorandum 1512-1 and 
Executive Order 12291 and has been 
designated a “non-major” rule. This 
regulation is issued under the marketing 
agreement, as amended, and Order No. 
910, as amended (7 CFR Part 910), 
regulating the handling of lemons grown 
in California and Arizona. The 
agreement and order are effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U .S.C. 601- 
674). The action is based upon the 
recommendations and information 
submitted by the Lemon Administrative 
Committee anskupon other available 
information. It is hereby found that this 
action will tend to effectuate the 
declared policy of the act.

This' action is consistent with the 
marketing policy for 1981-82. The 
marketing policy was recommended by 
the committee following discussion at a 
public meeting on July 7,1981. A  
regulatory impact analysis on the 
marketing policy is available from 
William J. Doyle, Acting Chief, Fruit 
Branch, F&V, A M S, USD A  Washington,
D.C. 20250, telephone 202-447-5975.

The committee met again publicly on 
August 11,1961, at Los Angeles, 
California, to consider the current and 
prospective conditions of supply and 
demand and recommended a quantity of 
lemons deemed advisable to be handled

during the specified week. The 
committee reports the demand for 
lemons is easier.

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone die effective date until 30 days 
after publication in the Federal Register 
(5 U .S.C. 553), because of insufficient 
time between the date when information 
became available upon which this 
regulation is based and the effective 
date necessary to effectuate the 
declared purposes of the act. Interested 
persons were given an opportunity to 
submit information and views on the 
regulation at an open meeting. It is 
nepessary to effectuate the declared 
purposes of the act to make these 
regulatory provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective time.

Information collection requirements 
(reporting or record keeping) under this 
part are subject to clearance by the 
Office of Management and Budget and 
are in the process of review. These 
information requirements shall not 
become effective until such time as 
clearance by the OMB has been 
obtained.

Section 910.618 is added as follows:

§ 910.618 Lemon regulation 318.
The quantity of lemons grown in 

California and Arizona which may be 
handled dining the period August 16, 
1961, through August 22,1981, is 
established at 225,000 cartons.
(Secs. 1-19, 48 Stat. 31, as amended^ 7 U .S.C. 
001-674)

Dated: August 12,1981.
Janies B. W endland,
Acting Deputy Director, Fruit and Vegetable 
D ivision , Agricultural Marketing Service.[FR. Doc. 61-23870 Filed 8-13-81; 8:4i am]
BILLING CODE 3410-02-M

7 CFR Part 1030

Milk in the Chicago Regional Marketing 
Area; Temporary Revision of Shipping 
Requirements

a g e n c y : Agricultural Marketing Service, 
USDA.
ACTION: Temporary revision of rules.

s u m m a r y : This action temporarily 
relaxes the shipping requirements for 
pool supply plants under the Chicago 
Regional milk order for the months of 
September, October and November 1981 
to prevent uneconomic shipments of 
milk to the market and to maintain the 
pool status of producers who regularly

supply the market. The révisons are 
made in response to requests of 
cooperative associations of producers 
supplying the market. 
e f f e c t iv e  DATE: September 1,1981.
FOR FURTHER INFORMATION CONTACT: 
Martin J. Dunn, Marketing Specialist, 
Dairy Division, United States 
Department of Agriculture, Washington,
D.C. 20250, 202-447-7311. 
SUPPLEMENTARY INFORMATION: Prior 
document in this proceeding:

Proposed temporary revision of 
shipping percentages; issued July 13, 
1981; published July 17,-1981 (46 FR 
37055).

This action has been reviewed under 
U SD A  procedures established to 
implement Executive Order 12291 and 
has been classified “not significant” 
and, therefore, not a major action.

Also, it has been determined that the 
need for adjusting certain provisions of 
the order on an emergency basis 
precludes following certain review 
procedures set forth in Executive Order 
12291. Such procedures would require 
that this document be submitted for 
review to the Office of Management and 
Budget at least 10 days prior to its 
publication in the Federal Register. 
However, this would not permit the 
completion of the procedure in time to 
give interested parties timely notice that 
supply plant shipping requirements for 
September 1981 would be modified. The 
initial request for the action was 
received on June 26,1981.

William T. Manley, Deputy 
Administrator, Agricultural Marketing 
Service, has determined that this action 
would not have a significant economic 
impact on a substantial number of small 
entities. Such action would lessen the 
regulatory impact of the order on certain 
milk handlers and would tend to assure 
that the market would be adequately 
supplied with milk for fluid use with a 
smaller proportion of milk shipments 
from pool supply plants.

This temporary revision is issued 
pursuant to the provisions of the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U .S.C. 601 et 
seq.), and the provisions of § 1030.7(b)(5) 
of the Chicago Regional milk order.

Notice of proposed rulemaking was 
published in the Federal Register (46 FR 
37055) concerning a proposed decrease 
in the shipping Requirements for pool 
supply plants for the months of 
September, October, and November 
1981. The public was afforded the 
opportunity to comment on the proposal 
by submitting written data, views and 
arguments. Three comments were 
received in favor of the proposed
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reduction. One comment from a 
proprietary handler opposed the 
proposal and offered a modification of 
the proposal. One comment was 
received from a dairy farmer.

After consideration of all relevant 
material, including the proposal set forth 
in the aforesaid notice, data, views, and 
arguments filed, and other available 
information, it is hereby found and 
determined that for the months of 
September, October and November 1981 
the supply plant shipping percentages 
should be lowered as follows:

Month
Percentage

Present Tempo
rary

Point
change

September.................. 30 22.5 7.5
October....................... 35 25 10
November.................. 35 25 10

Pursuant to the provisions of.
§ 1030.7(b)(5) the supply plant shipping 
percentages set forth in § 1030.7(b) may 
be increased or decreased by up to 10 
percentage points during the months of 
September through March to encourage 
additional milk shipments to pool 
distributing plants or to remove the need 
for milk shipments to such plants merely 
to qualify a supply plant for pooling 
under the order.

The Central Milk Sales Agency, which 
represents six cooperative associations 
whose members provide the majority of 
producer milk associated with the 
market, requested that thé supply plant 
shipping percentages be decreased by 10 
percentage points to 20 percent for 
September and 25 percent for October 
and November. The Agency estimated 
that producer milk receipts during the 
fall period are expected to be 
approximately 10 percent over last year. 
The Agency indicated that some milk 
previously associated with other 
markets would be pooled under the 
Chicago order beginning in September. 
The Agency estimated that producer 
milk receipts by Agency members in 
September 1981 will be 504.5 million 
pounds or 9.7 percent over September 
1980 receipts. Likewise for October and 
November the Agency estimated 
receipts of 505.7 and 482.0 million 
pounds respectively, or 9.9 percent and
10.8 percent increase over a year earlier. 
The Agency estimated that the 
qualifying shipments for September 1981 
will amount to 133.4 million pounds, or
26.4 percent of their receipts. For 
October the shipments are projected to 
be 146.1 million pounds or 28.-9 percent 
of receipts. The November shipments 
are projected to be 134.4 million pounds 
or 27.9 percent of receipts.

The Agency statednlso that the 
expected Class I sales will be under 
those of one year ago. The Agency 
concluded that with increased supplies 
and decreased sales, a reduction in thè 
shipping percentages of supply plants is 
warranted to prevent uneconomic and 
inefficient movements of milk solely for 
the purpose of qualification of the 
supply plants.

A  proprietary handler commented that 
dry weather affects milk production. He 
said that milk should be readily 
available for bottling without the 
payment of premiums if production ; 
suddenly dropped. He said that if 
production decreased, the Director 
should readjust the shipping percentage 
promptly.

A  handler who operates several pool 
plants opposed a full 10 percent point 
reduction for each month and proposed 
that any reduction be limited to 5 
percentage points each month. The 
spokesman for this handler indicated 
that its producer receipts would not be 
10 percent greater than last year. He 
also noted the effect that a shortage of 
milk in the southern part of the country 
could have on the availability of milk 
supplies for Chicago Regional 
distributing plant handlers. This 
spokesman expressed concern about the 
availability of milk for fluid ase if the 
supply plant shipping requirements were 
reduced.

For the first six months of 1981, 
producer milk receipts for the market 
were 6.9 percent greater than for the 
same months last year while pounds of 
pooled Class I milk were 1.1 percent less 
than for the comparable period last 
year. From the market data available, it 
is estimated that for the months of 
September through November, producer 
milk will be about 7.8 percent greatèr 
than for the same period last year and 
the volume of pooled Class I milk for the 
market will average 1.5 percent less 
than last year.

It is concluded from these data that 
producer milk supplies for the market, 
currently and prospectively, are 
increasing substantially more than Class 
I sales, and that consideration for 
lowering the supply plant shipping 
percentages temporarily is warranted.

The projected total receipts of milk 
from producers for September, October 
and November 1981 are expected to be 
997 million pounds, 999 million pounds 
and 935 million pounds, respectively. O f  
the total producer milk receipts in the 
market, 957 million, 962 million and 901 
million pounds, respectively, are 
projected to be received at supply 
plants. Thus, the remaining 40 million 
pounds of producer milk in Septémber, 
the 37 million pounds in October and the

34 million pounds in November will be 
received at pool distributing plants 
directly from producers. The projected 
volume of pooled Class I sales is 
anticipated to be 255 million, 264 million 
and 240 million pounds, respectively.

A t a 30 percent shipping percentage as 
now provided for September, the 
qualifying shipments from supply plants 
would be 287 million pounds. For I 
October and November,, at a 35 percent 
shipping percentage, the qualifying 
shipments from supply plants would be 
337 million and 315 million pounds, 
respectively. Thus at the present 
shipping percentages the volume of 
uneconomic shipments from supply 
plants would approach 72 million - 
pounds in September, 110 million 
pounds in October and 109 million 
pounds in November.

By reducing the supply plant shipping 
percentage by the requested ID 
percentage points to 20 percent in 
September, about 191 million pounds 
would be required for qualifying 
shipments from supply plants. With 
projected Class I use at 255 million 
pounds, the difference is substantially 
greater than the 40 million pounds of 
expected direct-shipped milk. Thus a 20 
percent shipping standard for September 
would be too low to assure that 
distributing plants would have adequate 
supplies of milk for fluid use.

A t a 22.5 percent shipping percentage 
for September, qualifying shipments 
from supply plants would be about 215 
million pounds. At this level of 
shipments distributing plants should be 
adequately supplied for September 
because the difference between the 
shipments from supply plants and 
anticipated Class I use could be made 
up from direct-shipped milk.

For October and November, if the 
supply plant shipping percentage is 
reduced to 25 percent each month, the 
required amount of supply plant milk 
would be 241 million and 225 million 
pounds, respectively. With projected 
Class I sales at 264 million and 240 
million pounds, respectively, the 
balance each month could be made up 
from direct-shipped milk.

On the basis of available information, 
it is concluded that the supply plant 
shipping percentages should be reduced 
to 22.5 percent for the months of 
September and to 25 percent for the 
month of October and November 1981. 
Providing the reduction for all three 
months at this time on the basis of 
current information will afford all 
parties adequate knowledge for 
adjusting operations accordingly. Should 
a change occur in the projections for 
October or November, consideration
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could be given to increasing the 
percentages if distributing plants are not 
being adequately supplied.

The proposed reduction as requested 
by the Agency was supported through 
comments by another cooperative 
association supplying the market, by a 
trade association of 20 proprietary milk 
supply plants regulated by the order, 
and by a proprietary handler regulated 
by the order.

Another proprietary handler opposed 
the full request. He maintained that an 
adequate supply of milk would not be 
available for distributing plant handlers 
with the full 10 percentage points 
reduction and proposed a 5 percentage 
point reduction in the supply plant 
shipping percentages. .

The shipping percentage reductions 
are aimed at facilitating the delivery of 
milk to the market from supply plants 
for Class I use without requiring 
uneconomic shipments merely for 
pooling purposes. It is concluded that 
the supply-demand conditions in the 
market warrant a lowering of the 
shipping requirements; as set forth 
above, and a temporary basis.

It is hereby found and determined that 
thirty days’ notice of the effective date 
hereof is impractical, unnecessary, and 
contrary to the public interest in that:

(a) This temporary revision is 
necessary to reflect current marketing 
conditions and to maintain orderly 
marketing conditions in the marketing 
area for the months of September, 
October and November, 1981;

(b) This temporary revision does not 
require of persons affected substantial 
or extensive preparation prior to the 
effective date; and

(c) Notice of the proposed temporary 
revision was given interested parties 
and they were afforded opportunity to 
file written data, views or arguments 
concerning this temporary revision.

Therefore, good cause exists for 
making this temporary revision effective 
September 1,1981.

It is therefore ordered, That the 
aforesaid provisions of the order are 
hereby revised for the months of 
September, October and November 
1981.

(Secs. 1-19,48 Stat. 31, as amended (7 U.S.C. 
601-674)

Effective Date: September 1,1981.
Signed at Washington, D.C. on: August 10, 1981.

H. L  Forest,
Director, D airy D ivision.|PR Doc. 81-23664 Filed 8-13-61; 8 *5  an )
®*-UNO CODE M10-02-M

Animal and Plant Health Inspection 
Service

9 CFR Part 78

Brucellosis Areas
a g e n c y : Animal and Plant Health 
Inspection Service, USDA. 
a c t io n : Final rule.

s u m m a r y : These amendments add the 
county of Franklin in Idaho, and the 
county of Garfield in Utah, to the list of 
Certified Brucellosis-Free Areas and 
delete these counties from the list of 
Modified Certified Brucellosis Areas. It 
has been determined that these areas 
qualify to be designated as Certified 
Brucellosis-Free Areas. The effect of this 
action will allow for less restrictions on 
cattle moved interstate from these areas. 
These amendments also add the 
counties of Seminole in Florida, and 
Fannin, Franklin, and Habersham in 
Georgia, and Hansford in Texas, to the 
list of Modified Certified Brucellosis 
Areas and deletes them from the list of 
Certified Brucellosis-Free Areas because 
it has been determined that these 
counties now qualify only as Modified 
Certified Brucellosis Areas. The effect of 
this action will provide for more 
restrictions on cattle moved interstate 
from these areas.
EFFECTIVE DATE: August 14,1981.
FOR FURTHER INFORMATION CONTACTS
Dr. A . D. Robb, USD A, APHIS, V S,
Room 805,6505 Belcrest Road, 
Hyattsvilie, MD 20782, 301-436-5961. 
SUPPLEMENTARY INFORMATION:

Executive Order 12291 and Emergency 
Action

This final action is issued in 
conformance with Executive Order 
12291 and has been determined to be not 
a “major rule.” Based on information 
compiled by the Department, it has been 
determined that this action would have 
an annual effect on the economy of less 
than one hundred million dollars; would 
not cause a major increase in costs or 
prices for consumers, individual 
industries, Federal, State or local 
government agencies, or geographic 
regions; would not have a significant 
adverse effect on competition, 
employment or investment, productivity, 
innovation, or the ability of United 
States based enterprises lo  compete 
with foreign based enterprises in 
domestic or export markets. The 
emergency nature of this action makes it 
impracticable for the agency to follow 
the procedures of Executive Order 12291 
with respect to this rule.

Dr. Paul Becton, Director, National 
Brucellosis Eradication Program, USD A,

APHIS, VS, has determined that an 
emergency situation exists which 
warrants publication without 
opportunity for a public comment period 
on this final action. The amendment 
designating areas as Certified 
Brucellosis-Free Areas relieves certain 
restrictions presently imposed on the 
interstate movement of cattle. These 
restrictions are no longer deemed 
necessary to prevent the spread of 
brucellosis from such areas. Therefore, 
the amendment should be made 
effective immediately in order to permit 
affected persons to move cattle 
interstate from such areas without 
unnecessary restrictions. Additionally, 
the areas are qualified on the basis of 
criteria. If the criteria for a Modified 
Certified Brucellosis Area is exceeded 
and the criteria for a Certified 
Brucellosis-Free Area is met, there is no 
other alternative than to call it a 
Certified Brucellosis-Free Area.

The amendment designating areas as 
Modified Certified Brucellosis Areas 
imposes restrictions presently not 
imposed on the interstate movement of 
cattle from these areas. The additional 
restrictions are necessary in order to 
prevent the spread of brucellosis from 
such areas and, therefore, must be made 
effective immediately. There are no 
ofiler alternatives under the laws that 
would prevent the spread of brucellosis. 
Additionally, the areas are qualified on 
the basis of criteria. If the criteria for a 
Certified Brucellosis-Free Areas is not 
met, and the criteria for a Modified 
Certified Brucellosis Area is met, there 
is no other alternative than to call it a 
Modified Certified Brucellosis Area.

Further, pursuant to the 
administrative procedure provisions in 5 
U .S.C. 553, it is found upon good cause 
that notice and other public procedure 
with respect to this final rule are 
impracticable and contrary to the public 
interest and good cause is found for 
making this final rule effective less than 
30 days after publication of this 
document in the Federal Register. ‘

Certification Under the Regulatory 
Flexibility Act

Dr. Harry C . Mussman, Administrator 
and of the Animal and Plant Health 
Inspection Service, has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities because the 
change in brucellosis status affects less 
than 0.07 percent of the farms in the 
Unites States and does not have a 
significant economic impact on a 
substantial number of other types of 
small entities.
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These amendments add the county of 
Franklin in Idaho and the county of 
Garfield in Utah to the list of Certified 
Brucellosis-Free Areas in § 78.20 and 
delete these counties from the list of 
Modified Certified Brucellosis, Areas in 
§ 78.21 because it has been determined 
that they now qualify as Certified 
Brucellosis-Free Areas as defined in 
§ 78.1 (1) of the regulations.

These amendments add the county of 
Seminole in Florida, and the counties of 
Fannin, Franklin, and Habersham in 
Georgia and the county of Hansford in 
Texas, to the list of Modified Certified 
Brucellosis Areas in § 78.21 and delete 
these counties from the list of Certified 
Brucellosis-Free Areas in § 78.20, 
because it has been determined that 
they now qualify only as Modified 
Certified Brucellosis Areas as defined jn  
§ 78.1(m) of the regulations.

A  complete list of brucellosis areas 
was last published in the Federal 
Register (45 FR 8571-85720) effective 
December 30,1980. This document 
includes a complete list of brucellosis 
areas and reflects all actions taken to 
date under the criteria for designating 
such areas. Accordingly, Part 78, Title 9, 
Code of Federal Regulations, is hereby 
amended in the following respects:

1. The authority citation for Part 78 
reads as follows:

Authority: Secs. 4-7 and 13 of the Act of 
May 29,1884, as amended, 23 Stat. 32; secs. 1 
and 2 of the Act of February 2,1903, as 
amended, 32 Stat 791-792; sec. 3 of the Act of 
March 3,1905, as amended, 33 Stat. 1265; and 
secs. 3 and 11, P.L. 87-518, 76 Stat. 130,132 
(21 U.S.C. 111-113,114a-l, 115,117,120,121, 
125,134b, 134f); 37 FR 28464; 28477; 38 FR 
19141, unless otherwise noted.

2. § 78.20 is revised to read as follows:

§ 78.20 C ertified brucellosis-free areas.
The following States, or specified 

portions thereof, are hereby designated 
as Certified Brucelosis-Free Areas:

(a) Entire States.
Arizona, California, Colorado, 

Connecticut, Delaware, Hawaii, Iowa, 
Indiana, Maine, Maryland, 
Massachusetts, Michigan, Minnesota, 
Montana, Nevada, New Hampshire,
New Jersey, New York, North Carolina, 
North Dakota, Ohio, Oregon, 
Pennsylvania, Rhode Island, South 
Carolina, Vermont, Virginia, 
Washington, West Virginia, Wisconsin, 
Wyoming, Virgin Islands.

(b) Specific Counties Within States.
Alabama. Dale, Geneva.
Alaska. All of Alaska except the 

Aleutian Islands below 56° latitude.
Arkansas. Baxter, Bradley, Columbia, 

Crittenden, Dallas, Drew, Fulton, 
Garland, Grant, Jefferson, Marion,

Monroe, Montgomery, Newton, 
Ouachita, Stone, Union, Woodruff.

Florida. Baker, Bay, Calhoun, Citrus, 
Dixie, Franklin, Gadsden, Holmes, 
Jackson, Leon, Liberty, Monroe, 
Okaloosa, Santa Rosa, St. Johns, Taylor, 
Wakulla, Walton.

Georgia. Appling, Atkinson, Bacon, 
Brantley, Bryan, Bulloch, Burke, Butts, 
Camden, Candler, Charlton, Chatham, 
Chattahoochee, Clarke, Clayton, Cook, 
Crawford, De Kalb, Effingham, Evans, 
Glascock, Glynn, Greene, Jeff Davis, 
Johnson, Lanier, Laurens, Liberty, Long, 
McIntosh, Monroe, Peach, Richmond, 
Screven, Taylor, Toombs, Treutlen, 
Twiggs, Upson, Ware, Wayne, Wheeler, 
White, Wilkinson.

Idaho. Ada, Adams, Bannock, Bear 
Lake, Benewah, Bingham, Blaine, Boise, 
Bonner, Bonneville, Boundary, Butte, 
Camas, Canyon, Caribou, Clark, 
Clearwater, Custer, Elmore, Franklin, 
Gem, Idaho, Kootenai, Latah, Lemhi, 
Lewis, Lincoln, Minidoka, Nez Perce, 
Owyhee, Payette, Power, Shoshone, 
Teton, Valley, Washington.

Illinois. Adams, Alexander, Bond, 
Boone, Brown, Bureau, Calhoun, Carroll, 
Cass, Champaign, Christian, Clark, Clay, 
Clinton, Coles, Cook, Crawford, 
Cumberland, DeKalb, DeWitt, Douglas, 
Du Page, Edgar, Edwards, Effingham, 
Fayette, Ford, Franklin, Fulton, Gallatin, 
Greene, Grundy, Hamilton, Hancock, 
Hardin, Henderson, Henry, Iroquois, 
Jackson, Jasper, Jefferson, Jersey, 
Johnson, Kane, Kankakee, Kendall, 
Knox, Lake, La Salle, Lawrence, Lee, 
Livingston, Logan, Macon, Macoupin, 
Madison, Marion, Marshall, Mason, 
Massac, McDonough, McHenry,
McLean, Menard, Mercer, Monroe, 
Montgomery, Morgan, Moultrie, Ogle, 
Peoria, Perry, Piatt, Pike, Pope, Pulaski, 
Putnam, Randolph, Richland, Rock 
Island, St. Clair, Saline, Sangamon, 
Schuyler, Scott, Shelby, Stark, 
Stephenson, Tazewell, Union, Vermilion, 
Wabash, Warren, Washington, Wayne, 
White, Whiteside, Will, Williamson, 
Winnebago, Woodford.

Kansas. Anderson, Barber, Bourbon, 
Brown, Chase, Chautauqua, Cherokee, 
Cheyenne, Clark, Clay, Coffey, 
Comanche, Crawford, Decatur, 
Dickinson, Doniphan, Douglas, Edwards, 
Ellsworth, Finney, Ford, Geary, Gove, 
Graham, Grant, Gray, Greeley,
Hamilton, Harvey, Haskell, Hodgeman, 
Jewell, Johnson, Kearney, Kingman, 
Kiowa, Labette, Lane, Leavenworth, 
Lincoln, Logan, Marion, Marshall, 
Meade, Miami, Mitchell, Ness, Norton, 
Osage, Osborne, Pawnee, Phillips, 
Pottawatomie, Pratt, Rawlins, Republic, 
Riley, Rooks, Rush, Saline, Scott, 
Seward, Shawnee, Sheridan, Sherman, 
Smith, Stanton, Stevens, Sumner,

Thomas, Trego, Wabaunsee, Wallace, 
Washington, Wichita, Wilson,
Woodson, Wyandotte.

Kentucky. Bell, Breathitt, Campbell, 
Clay, Floyd, Harlan, Johnson, Kenton, 
Knott, Knox, Lawrence, Lee, Leslie, 
Letcher, Lewis, Magoffin, Martin, 
McCreary, Menifee, Morgan, Owsley, 
Pendleton, Perry, Pike, Robertson, 
Trimble, Whitley, Wolfe.

M ississippi. Harrison.
M issouri. Audrain, Dunklin, 

Gasconade, Lewis, Moniteau, 
Montgomery, Perry, Platte, Pulaski, S t  
Louis, Schuyler, Shelby.

Nebraska. Banner, Box Butte, Burt, 
Chase, Cheyenne, Clay, Colfax, Cuming, 
Dakota, Deuel, Dodge, Douglas, Dundy, 
Franklin, Hitchcock, Jefferson,
Lancaster, Nuckolls, Perkins, Saline, 
Seward, Sioux, Stanton, Thayer, 
Thurston, Washington, Wayne.

N ew  M exico. Catron, Colfax, De Baca, 
Dona Ana, Grant, Guadalupe, Harding, 
Hidalgo, Lincoln, Los Alamos, Luna, 
McKinley, Mora, Otero, Quay, Rio 
Arriba, Sandoval, San Juan, San Miguel, 
Santa Fe, Sierra, Socorro, Taos, 
Torrance, Union, Valencia.

Oklahoma. Alfalfa, Cimarron, Custer, 
Ellis, Jackson, Woodward.

South Dakota. Aurora, Beadle, 
Bennett, Bon Homme, Brookings, Brown, 
Brule, Buffalo, Butte, Campbell, Charles 
Mix, Clark, Clay, Codington, Corson, 
Custer, Davison, Day, Deuel, Dewey, 
Douglas, Edmunds, Fall River, Grant, 
Gregory, Haakon, Hamlin, Hand, 
Hanson, Harding, Hughes, Hutchinson, 
Jackson, Jerauld, Kingsbury, Lake, 
Lawrence, Lincoln, Lyman, Marshall, 
McCook, McPherson, Meade, Mellette, 
Miner, Minnehaha, Moody, Pennington, 
Perkins, Potter, Roberts, Sanborn, 
Shannon, Spink, Sully, Todd, Tripp, 
Turner, Union, Walworth, Washabaugh, 
Yankton, Ziebach.

Tennessee. Anderson, Blount, 
Campbell, Carter, Claiborne, Fentress, 
Grainger, Hamblen, Hancock, Johnson, 
Knox, Lake, Lewis, Meigs, Morgan, 
Perry, Polk, Roane, Robertson, Scott, 
Sequatchie, Sevier, Sullivan, Unicoi, 
Union, Van Buren.

Texas. Armstrong, Bandera, Borden, 
Brewster, Childress, Comal, Crane, 
Culberson, Ector, Gillespie, Glasscock, 
Hartley, Hemphill, Hudspeth, 
Hutchinson, Irion, Jeff Davis, Kendall, 
Kimble, Llano, Loving, Martin, Mason, 
Menard, Midland, Moore, Newton, 
Ochiltree, Pecos, Presidio, Real, Roberts, 
Schleicher, Sherman, Sterling, Sutton, 
Terrell,Tom Green, Val Verdi, Ward, 
Winkler, Yoakum.

Utah. Beaver, Cache, Carbon, Daggett, 
Davis, Duchesne, Emery, Garfield, 
Grand, Iron, Juab, Kane, Millard,



Federal Register / V o l. 46, N o . 157 / Friday, August 14, 1981 / Rules and Regulations 41033

Morgan, Piute, Rich, Salt Lake, San Juan, 
Sanpete, Sevier, Summitt, Tooele,
Uintah, Utah, Wasatch, Washington, 
Wayne, Weber.

Puerto Rico. Adjuntas, Aguada, 
Aguadilla, Aguas Buenas, Aibonito, 
Anasco, Arroyo, fiarceloneta, 
Barranquitas, Bayamon, Cabo Rojo, 
Caguas, Canovanas (Loizaj, Catano, 
Cayey, Ceiba, Ciales, Cidra, Coamo, 
Comerio, Corozal, Culebra, Dorado, 
Fajardo, Guanica, Guayama, Guaynabo, 
Guayanilla, Hormigueros, Humacao, 
jayuya, Juana Diaz, Juncos, Lajas, Leres, 
Las Marias, Luquillo, Manati, Maricao, 
Maunabo, Mayaguez, Moca, Naranjito, 
Orocovis, Patillas, Penuelas, Ponce, 
Rincon, Rio Grande, Rio Piedras,
Sabana Grande, Salinas, San German, 
San Juan, San Lorenzo, Santa Isabel,
Toa Alta, Toa Baja, Trujillo Alto,
Utuado, Vega Alta, Vega Baja, Vieques, 
Villalba, Yabucoa, Yauco.

3. § 78.21 is revised to read as follows:

§ 78.21 M odified certified  brucellosis 
areas.

The following States, or specified 
portions thereof, are hereby designated ' 
as Modified Certified Brucellosis Areas:

(a) Entire States.
None
(b) Specific Counties Within States.
Alabama. Autauga, Baldwin, Barbour,

Bibb, Blount, Bullock, Butler, Calhoun, 
Chambers, Cherokee, Chilton, Choctaw, 
Clarke, Clay, Cleburne, Coffee, Colbert, 
Conecuh, Coosa, Covington, Crenshaw, 
Cullman, Dallas, De Kalb, Elmore, 
Etowah, Escambia, Fayette, Franklin, 
Greene, Hale, Henry, Houston, Jackson, 
Jefferson, Lamar, Lauderdale, Lawrence, 
Lee, Limestone, Lowndes, Macon, 
Madison, Marengo, Marion, Marshall, 
Mobile, Monroe, Montgomery, Morgan, 
Perry, Pickens, Pike, Randolph, Rusefl,
St. Clair, Shelby, Sumter, Talladega, 
Tallapoosa, Tuscaloosa, Walker, 
Washington, Wilcox, Winston.

Alaska. The Aleutian Islands below 
56° latitude.

Arkansas. Arkansas, Ashley, Benton, 
Boone, Calhoun, Carroll, Chicot, Clark, 
Clay, Cleburne, Cleveland, Conway, 
Craighead, Crawford, Cross, Desha, 
Faulkner, Franklin, Greene, Hempstead, 
Hot Spring, Howard, Independence, 
Izard, Jackson, Johnson, Lafayette, 
Lawrence, Lee, Lincoln, Little River, 
Logan, Lonoke, Madison, Miller,  ̂
Mississippi, Nevada, Perry, Phillips,
Pike, Poinsett, Polk, Pope, Prairie,
Pulaski, Randolph, Saline, Scott, St. 
Francis, Searcy, Sebastian, Sevier,
Sharp, Van Buren, Washington, White, 
Yell.

Florida. Alachua, Bradford, Brevard, 
Broward, Clay, Collier, Columbia, Dade, 
De Sota, Duval, Escambia, Flagler,

Gilchrist, Glades, Gulf, Hamilton, 
Hendry, Hernando, Hillsborough, Indian 
River, Jefferson, Lafayette, Lake, Lee, 
Levy, Madison, Manatee, Marion,
Martin, Nassau, Orange, Osceola, Palm 
Beach, Pasco, Pinellas, Polk, Putnam, St. 
Lucie, Sarasota, Seminole, Sumter, 
Suwanee, Union, Volusia, Washington. ,

Georgia. Baker, Baldwin, Banks, 
Barrow, Bartow, Ben Hill, Berrien, Bibb, 
Bleckley, Brooks, Calhoun, Carroll, 
Catoosa, Chattooga, Cherokee, Clay, 
Clinch, Cobb, Coffee, Colquitt,
Columbia, Coweta, Crisp, Dade,
Dawson, Decatur, Dodge, Dooly, 
Dougherty, Douglas, Early, Echols,
Elbert, Emanuel. Fannin, Fayette, Floyd, 
Forsyth, Franklin, Fulton, Gilmer, 
Gordon, Grady, Gwinnett, Habersham, 
Hall, Hancock, Haralson, Harris, Hart, 
Heard, Henry, Houston, Irwin, Jackson, 
Jasper, Jefferson, Jenkins, Jones, Lamar, 
Lee, Lincoln, Lowndes, Lumpkin, Macon, 
Madison, Marion, McDuffie,
Meriwether, Miller, Mitchell, 
Montgomery, Morgan, Murray,
Muscogee, Newton, Oconee, Oglethorpe, 
Paulding, Pickens, Pierce, Pike, Polk, 
Pulaski, Putnam, Quitman, Rabun, 
Randolph, Rockdale, Schley, Seminole, 
Spalding, Stephens, Stewart, Sumter, 
Talbot, Taliaferro, Tattnall, Telfair, 
Terrell, Thomas, T ift Towns, Troups, 
Turner, Union, Walker, Walton, Warren, 
Washington, Webster, Whiteyfield, 
Wilcox, Wilkes, Worth.

Idaho. Cassia, Fremont Gooding, 
Jefferson, Jerome, Madison, Oneida, 
Twin Falls.

Illinois. Jo Daviess.
Kansas. Allen, Atchison, Barton, 

Butler, Cloud, Cowley, Elk, Ellis, 
Franklin, Greenwood, Harper, Jackson, 
Jefferson, Linn, Lyon, McPherson, 
Montgomery, Morris, Morton, Nemaha, 
Neosho, Ottawa, Reno, Rice, Russell, 
Sedgwick, Stafford.

Kentucky. Adair, Allen, Anderson, 
Ballard, Barren, Bath, Boone, Bourbon, 
Boyd, Boyle, Bracken, Breckinridge, 
Bullitt, Butler, Caldwell, Calloway, 
Carlisle; Carroll, Carter, Casey,
Christian, Clark, Clinton, Crittenden, 
Cumberland, Daviess, Edmonson, Elliott, 
Estill, Fayette, Fleming, Franklin, Fulton, 
Gallatin, Garrard, Grant, Graves, 
Grayson, Green, Greenup, Hancock, 
Hardin, Harrison, Hart Henderson, 
Henry, Hickman, Hopkins, Jackson, 
Jefferson, Jessamine, Larue, Laurel, 
Lincoln, Livingston, Logan, Lyon, 
Madison, Marion, Marshall, Mason, 
McCracken, McLean, Meade, Mercer, 
Metcalfe, Monroe, Montgomery, 
Muhlenberg, Nelson, Nicholas, Ohio, 
Oldham, Owen, Powelt Pulaski, 
Rockcastle, Rowan, Russell, Scott, 
Shelby, Simpson, Spencer, Taylor, Todd,

Twigg, Union, Warren, Washington, 
Wayne, Webster, Woodford.

Louisiana. Acadia, Allen, Ascension, 
Assumption, AvoyelleB, Beauregard, 
Bienville, Bossier, Caddo, Calcasieu, 
Caldwell, Catahoula, Claiborne, 
Concordia, De Soto, East Baton Rouge, 
East Carroll, East Feliciana, Evangeline, 
Franklin, Grant, Iberia, Iberville,
Jackson, Jefferson, Jefferson Davis, 
Lafayette, La Salle, Lincoln, Livingston, 
Madison, Morehouse, Natchitoches, 
Orleans, Ouachita, Plaquemines, Pointe 
Coupee, Rapides, Red River, Richland, 
Sabine, St. Bernard, St. Charles, St. 
Helena, St. James, St. John The Baptist, 
St. Landry, St. Martin, St. Mary, St. 
Tammany, Tangipahoa, Tensas, 
Terrebonne, Union, Vermilion, Vernon, 
Washington, Webster, West Baton 
Rouge, West Carroll, West Feliciana, 
Winn.

M ississippi. Adams, Alcorn, Amite, 
Attala, Benton, Bolivar, Calhoun,
Carroll, Chickasaw, Choctaw,
Claiborne, Clarke, Clay, Coahoma, 
Copiah, Covington, De Soto, Forrest, 
Franklin, George, Greene, Grenada, 
Hancock, Hinds, Holmes, Humphreys, 
Issaquena, Itawamba, Jackson, Jasper, 
Jefferson, Jefferson Davis, Jones,
Kemper, Lafayette, Lamar, Lauderdale, 
Lawrence, Leake, Lee, LeFlore, Lincoln, 
Lowndes, Madison, Marion, Marshall, 
Monroe, Montgomery, Neshoba,
Newton, Noxubee, Oktibbeha, Panola, 
Pearl River, Perry, Pike, Pontotoc, 
Prentiss, Quitman, Rankin, Scott, 
Sharkey, Simpson, Smith, Stone, 
Sunflower, Tallahatchie, Tate, Tippah, 
Tishimingo, Tunica, Union, Walthall, 
Warren, Washington, Wayne, Webster, 
Wilkinson, Winston, Yalobusha, Yazoo.

M issouri. Adair, Andrew, Atchinson, 
Barry, Barton, Bates, Benton, Bollinger, 
Boone, Buchanan, Butler, Caldwell, 
Callaway, Camden, Cape Girardeau, 
Carroll, Carter, Cass, Cedar, Chariton, 
Christian, Clark, Clay, Clinton, Cole, 
Cooper, Crawford, Dade, Dallas,
Daviess, DeKalb, Dent, Douglas, 
Franklin, Gentry, Greene, Grundy, 
Harrison, Henry, Hickory, Holt, Howard, 
Howell, Iron, Jackson, Jasper, Jefferson, 
Johnson, Knox, Laclede, Lafayette, 
Lawrence, Lincoln, Linn, Livingston, 
Macon, Madison, Maries, Marion, 
McDonald, Mercer, Miller, Mississippi, 
Monroe, Morgan, New Madrid, Newton, 
Nodaway, Oregon, Osage, Ozark, 
Pemiscot, Pettis, Phelps, Pike, Polk, 
Putnam,,Ralls, Randolph, Ray, Reynolds, 
Ripley, St. Charles, St. Clair, St.
Francois, St. Genevieve, Saline,
Scotland, Scott, Shannon, Stoddard, 
Stone, Sullivan, Taney, Texas, Vernon, 
Warren, Washington, Wayne, Webster, 
Worth, Wright.
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Nebraska. Adams, Antelope, Arthur, 
Blaine, Boone, Boyd, Brown, Buffalo, 
Butler, Cass,£edar, Cherry, Custer, 
Dawes, Dawson, Dixon, Fillmore, 
Frontier, Furnas, Gage, Garden,
Garfield, Gosper, Grant, Greeley, Hall, 
Hamilton, HarlanuHayes, Holt, Hooker, 
Howard, Johnson, Kearney, Keith, Keya 
Paha, Kimball, Knox, Lincoln, Logan, 
Loup, Madison, McPherson, Merrick, 
Morrill, Nance, Nemaha, Otoe, Pawnee, 
Phelps, Pierce, Platte, Polk, Redwillow, 
Richardson, Rock, Sarpy, Saunders, 
Scotts Bluff, Sheridan, Sherman, 
Thomas, Valley, Webster, Wheeler, 
York.

New  M exico. Bernalillo, Chaves, 
Curry, Eddy, Lea, Roosevelt.

Oklahoma. Adair, Atoka, Beaver, 
Beckham, Blaine, Bryan, Caddo, 
Canadian, Carter, Cherokee, Choctaw, 
Cleveland, Coal, Comanche, Cotton, 
Craig, Creek, Delaware, Dewey,
Garfield, Garvin, Grady, Grant, Greer, 
Harmon, Harper, Haskell, Hughes, 
Jefferson, Johnson, Kay, Kingfisher, 
Kiowa, Latimer, Le Flore, Lincoln,
Logan, Love, Major, Marshall, Mayes, 
McClain, McCurtain, McIntosh, Murray, 
Muskogee, Noble, Nowata, Okfuskee, 
Oklahoma, Okmulgee, Osage, Ottawa, 
Pawnee, Payne, Pittsburg, Pontotoc, 
Pottawatomie, Pushmataha, Roger Mills, 
Rogers, Seminole, Sequoyah, Stephens, 
Texas, Tillman, Tulsa, Wagoner, 
Washington, Washita, Woods.

South Dakota. Faulk, Hyde, Jones," 
Stanley.

Tennessee. Bedford, Benton, Bledsoe, 
Bradley, Cannon, Carroll, Cheatham, 
Chester, Clay, Cocke, Coffee, Crockett, 
Cumberland, Davidson, Decatur,
DeKalb, Dickson, Dyer, Fayette,
Franklin, Gibson, Giles, Greene, Grundy, 
Hamilton, Hardeman, Hardin, Hawkins, 
Haywood, Henderson, Henry, Hickman, 
Houston, Humphreys, Jackson, Jefferson, 
Lauderdale, Lawrence, Lincoln, Loudon, 
Macon, Madison, Marion, Marshall, 
Maury, McMinn, McNairy, Monroe, 
Montgomery, Moore, Obion, Overton, 
Pickett, Putnam, Rhea, Rutherford, 
Shelbyi Smith, Stewart, Sumner, Tipton, 
Trousdale, Warren, Washington,
Wayne, Weakley, White, Williamson, 
Wilson.

Texas. Anderson, Andrews, Angelina, 
Aransas, Archer, Atascosa, Austin, 
Bailey, Bastrop, Baylor, Bee, Bell, Bexar, 
Blanco, Bosque, Bowie, Brazoria, Brazos, 
Briscoe, Brooks, Brown, Burleson,
Burnet, Caldwell, Calhoun, Callahan, 
Cameron, Camp, Carson, Cass, Castro, 
Chambers, Cherokee, Clay, Cochran, 
Coke, Coleman, Collin, Collingsworth, 
Colorado, Comanche, Concho, Cooke, 
Coryell, Cottle, Crockett, Crosby,
Dallam, Dallas, Dawson, Deaf Smith, 
Delta, Denton, De Witt, Dickens,

Dimmitt, Donley, Duval, Eastland, 
Edwards, Ellis, El Paso, Erath, Falls, 
Fannin, Fayette, Fisher, Floyd, Foard, 
Fort Bend, Franklin, Freestone, Frio, 
Gaines, Galveston, Garza, Goliad, 
Gonzales, Gray, Grayson, Gregg,
Grimes, Guadalupe, Hale, Hall, 
Hamilton, Hansford, Hardeman, Hardin, 
Harris, Harrison, Haskell, Hays, 
Henderson, Hidalgo, Hill, Hockley, 
Hood, Hopkins, Houston, Howard, Hunt, 
Jack, Jackson, Jasper, Jefferson, Jim 
Hogg, Jim Wells, Johnson, Jones, Karnes, 
Kaufman, Kenedy, Kent, Kerr, King, 
Kinney, Kleberg, Knox, Lamar, Lamb, 
Lampasas, La Salle, Lavaca, Lee, Leon, 
Liberty, Limeston, Lipscomb, Live Oak, 
Lubbock, Lynn, McCulloch, McLennan, 
McMullen, Madison, Marion,
Matagorda, Maverick, Medina, Milam, 
Mills, Mitchell, Montague, Montgomery, 
Morris, Motley, Nacogdoches, Navarro, 
Nolan, Nueces, Oldham, Orange, Palo 
Pinto, Panola, Parker, Parmer, Polk, 
Potter, Rains, Randall, Reagan, Red 
River, Reeves, Refugio, Robertson, 
Rockall, Runnels, Rusk, Sabine, San 
Augustine, San Jacinto, San Patricio,
San Saba, Scurry, Shackelford, Shelby, 
Smith, Somervell, Starr, Stephens, 
Stonewall, Swisher, Tarrant, Taylor, 
Terry, Throckmorton, Titus, Travis, 
Trinity, Tyler, Upshur, Upton, Uvalde, 
Van Zandt, Victoria, Walker, Waller, 
Washington, Webb, Wharton, Wheeler, 
Wichita, Wilbarger, Willacy, 
Williamson, Wilson, Wise, Wood, 
Young, Zapata, Zavala.

Utah. Box Elder.
Puerto Rico. Arecibo, Camuy,

Carolina, Gurabo, Hatillo, Isabela, Las 
Piedras, Morovis, Naguabo,
Quebradillas, San Sebastian.

4. § 78.22 is revised to read as follows: 
§ 78.22 Noncertified areas.

The following States, or specified 
portions thereof, are hereby designated 
as Noncertified Brucellosis Areas:

(a) Entire States.
Yellowstone National Park.
(b) Specific Counties Within States.
Florida. Charlotte, Hardee, Highlands,

Okeechobee; Louisiana. Cameron, 
Lafourche.

Done at Washington, D.C., this 10th day of 
August 1981. '

J. K. Atwell,
Deputy Adm inistrator, Veterinary Services.

|FR Doc. 81-23515 Filed 8-13-81; 8:45 am]BILLING CODE 3410-34-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory 
Commission

18 CFR Part 282

[D ocket Nos. RM 79-14, RM 80-18, RM 80-75]

Agricultural Exemptions from 
Incremental Pricing

AGENCY: Federal Energy Regulatory 
Commission, DOE.
ACTION: Order Delineating Effect O f 
Judicial Action On Commission’s 
Regulations.

SUMMARY: The Federal Energy 
Regulatory Commission informs natural 
gas suppliers and industrial end-users 
that a recent judicial decision affects the 
Commission’s regulations under Title II 
of the Naturel Gas Policy Act of 1978 
(NGPA). As a result of this decision, 
boiler fuel users of natural gas who 
produce fertilizer, agricultural 
chemicals, animal feed and food, and 
who have been claiming an “agricultural 
use” exemption from incremental pricing 
as “process fuel” users are no longer 
eligible for that exemption. Affected 
end-users are required to file a “Change 
of Circumstances” notice with the 
Commission and the supplier by August
31,1981, pursuant to the “prompt notice” 
requirement set forth at 18 CFR 
282.205(a). Such notices will take effect 
as of the billing period beginning 
September 1,1981, pursuant to 18 CFR 
282.205(d).
DATES: Court Mandate issued on July 27, 
1981.

Notice of Change of Circumstances to 
be filed by August 31,1981.

Effective date of Notice to begin with 
billing period commencing September 1, 
1981.
a d d r e s s : Notice will be filed with the 
individual supplier and with: Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington,
D.C. 20426.
FOR FURTHER INFORMATION CONTACT: 
Carol M. Lane, Office of the General 

Counsel, Federal Energy Regulatory 
Commission, 825 North Capitol Street,
N.E., Washington, D.C. 20426 (202) 
■ 357-8511 

or
Alice Fernandez, Office of Pipeline and 

Producer Regulation, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NJ2., Washington, D.C. 
20426 (202) 357-9095 

SUPPLEMENTARY INFORMATION: In April 
1980, the Secretary of Agriculture 
(Secretary) issued a rule (45 FR 27741,
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April 24,1980) defining the term 
“process fuel*’ as it is used in section 401 
of the NGPA. This definition expanded 
the Secretary’s use of the term to include 
“natural gas used to produce steam 
which in turn is directly applied in the 
processing of products * * *” By this 
definition the Secretary certified certain 
uses of gas as “essential agricultural 
uses” for purposes of Title IV  
(curtailment) of the NGPA.

Section 282.202 of the Commission’s 
Title II regulations (18 CFR 282.202) 
exempts from incremental pricing as an 
"agricultural use” any use of natural gas 
"certified by the Secretary of 
Agriculture * * * as an ‘essential 
agricultural use’ pursuant to section 401 
of the NGPA * * *" Thus when the 
Secretary certified certain “process fuel” 
users for purposes of Title IV, these 
users also began claiming incremental 
pricing exemptions pursuant to 
§ 282.202.

On June 30,1981, the United States 
Court of Appeals for the District of 
Columbia issued a decision in Process 
Gas Consumers Group, et al. v. United 
States Department o f Agriculture. By 
that decision the court vacated and set 
aside the Secretary’s definition of 
“process fuel.” This judicial action 
removes these "process fuel” users from 
the Secretary’s list of certified “essential 
agricultural uses.” It also eliminates the 
“agricultural use” exemption from 
incremental pricing that had previously 
been claimed under § 282.202 by those 
facilities certified by the Secretary.

Thè Commission’s order sets forth the 
details of the court’s decision and its 
effect on the Commission’s Title II 
regulations. The order also explains the 
effect of the decision with respect to 
ongoing Commission proceedings in 
Docket Nos. RM80-18 and RM80-75.

Before Commissioners: Georgiana 
Sheldon, Matthew Holden, Jr., and J. 
David Hughes.

Agricultural Exemptions from 
Incremental Pricing, Docket Nos. RM79- 
14, RM80-18, RM80-75. Order 
delineating effect of judicial action on 
Commission’s regulations.

Issued July 31,1981.

On June 30,1981, the United States 
Court of Appeals for the District of 
Columbia issued an opinion in Process 
Gas Consumers Group, et al v. United 
States Department o f Agriculture 
(PGCG) (Nos. 80-1558 and 80-1603) 
which affects the Commission’s 
incremental pricing regulations. By that 
opinion, the court determined that 
natural gas used as boiler fuel to 
produce steam, which steam in turn is 
directly applied in the manufacturing 
process of products, is not used as

process fuel. This determination 
eliminates the exemption from 
incremental pricing that has previously 
been extended to such uses under Title 
II of the Natural Gas Policy Act of 1978 
(NGPA) (15 U .S.C. §§ 3301-3432).

In order that all affected suppliers and 
end-users may be fully aware of the 
ramifications of this judicial action, the 
Commission issues the instant order.1

Background
The court’s decision was reached in 

the context of Title IV of the NGPA.
- Title IV sets forth a system of priorities 

for natural gas allocation during periods 
of gas curtailment The highest priority 
category includes gas used in 
residences, hospitals and similar 
facilities, and the second priority goes to 
facilities using gas for “essential 
agricultural uses.” To qualify for the 
second priority, a facility’s use of gas 
must, inter alia, be certified by the 
Secretary of Agriculture (Secretary) as 
an “essential agricultural use.” This 
term is defined in section 401(f)(1) of the 
Act as:

(A]ny use of natural gas—
(A) for agricultural production, natural 

fiber production, natural fiber 
processing, food processing, food quality 
maintenance, irrigation pumping, crop 
drying, or

(B) as a process fu el or feedstock in 
the production of fertilizer, agricultural 
chemicals, animal feed, or food, 
which the Secretary of Agriculture 
determines is necessary for full food and 
fiber production (emphasis added).

In April 1980 the Secretary issued a 
rule (45 Fed. Reg. 27741, April 24,1980) 
defining the term “process fuel” as used 
in section 401. The Secretary’s definition 
expanded the Secretary’s use of the term 
beyond the definition traditionally used- 
by the Commission2 to include “natural 

* gas used to produce steam which in turn 
is directly applied in processing of 
products and for compression of 
products so that processing may take 
place . . .” As a result of this definition, 
boiler fuel users of natural gas who use 
steam directly in the manufacture of 
fertilizer, agricultural chemicals, animal

1A  motion was filed by the United Distribution 
Companies (UDC) under § 1.12 of the Commission's 
regulations on July 24,1981 in Docket Nos. RM79-14, 
RM80-75, and RM80-18. That motion requested 
clarification of the date upon which incremental 
pricing applies to affected boiler fuel uses of gas. 
The request for clarification is addressed herein. _ 
U D C also requested that action be taken In Docket 
Nos. RM80-18 and RM80-75. That request would 
have more properly been Hied under § 1.7. Except 
for the clarification addressed herein, the motion 
will be treated as if filed under 1 1.7 and will be 
addressed in the context of Commission action in 
Docket Nos. RMBO-18 and RM80-75.

2 Codified at 18 C.F.R. § 2.78(c)

feed, or food became eligible for the 
second curtailment priority as “process” 
users.

The Secretary’s definition of “process 
fuel” was challenged in court. In the 
P G C G  decision, the D.C. Circuit vacated 
and set aside the definition, stating that
(1) this Commission, not the Secretary of 
Agriculture, has the explicit 
responsibility for defining technical 
terms used in the NGPA, and (2) the 
Secretary’s definition is not in accord 
with the intent of Congress when it 
enacted the NGPA. The mandate of the 
court took effect on July 27,1981, 
pursuant to Rule 41(a) of the Federal 
Rules of Appellate Procedure and the 
procedures of the D.C. Circuit. Such 
mandate has the following effect on the ’ 
Commission’s administration of Title II.3

Title II of the N G P A  requires that 
industrial boiler fuel users of natural gas 
be incrementally priced unless an 
exemption is provided pursuant to 
section 206. Section 206(b) provides an 
exemption for “ agricultural uses” of 
natural gas and defines those uses in 
terms similar to those used in section 
401 to define “essential agricultural 
uses." The Commission’s regulations 
implementing the agricultural exemption 
from incremerital pricing (18 C.F.R.
§ 282.202) were set forth in Order No.
494 and defined the term” agricultural 
use” to include:

[A]ny use of natural gas:
(1) which is certified by the Secretary 

of Agriculture under 7 C.F.R. § 2900.3 as 
an “essential agricultural use” pursuant 
to section 401 of the NGPA . . .6

On the basis of this regulation,6 most 
users of natural gas to raise steam

3 The effect of the court’s mandate on the 
Commission’s administration of Title IV will be the 
subject of Commission action in Docket No. RM79- 
15.

4 Docket No. RM79-14, issued September 28,1979, 
44 Fed. Reg. 57726, October 5,1979.

5 Section 2900.3 lists "Fertilizer and Agricultural 
Chemicals” and “Animal Feeds and Food” as 
“essential agricultural uses,” but only to the extent 
that they are “process and feedstock" uses. Thus 
boiler fuel users who manufacture these items were 
certified under § 2900.3 only for so long as the 

.Secretary's regulation in § 2900.2(e) defined their 
use as “process fuel” use. That regulation has now 
been vacated and set aside by the court order.

4 This regulation was later amended in Docket 
No. RM80-75 to provide that only those uses of gas 
which were certified by the Secretary on or before 
October 15,1979, were automatically adopted as 
“ agricultural uses.” However, the amendment was 
partially stayed on October 23,1980, and fully 
stayed on April 23,1981. See 45 Fed. Reg. 76681, 
November 20,1980, and 46 Fed. Reg. 25599 (May 8, 
1981). The stay orders are not affected by the court’s 
decision in PGCG. Manufacturers of fertilizer, 
agricultural chemicals, animal feed and food who 

1 filed exemption affidavits in reliance on the 
Secretary’s certification of their gas use after 
October 15,1979, may no longer claim exemptions 
on the basis of the stay orders because their uses

Continued
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which is then used in the manufacturing 
of fertilizer, agricultural chemicals, 
animal feed, and food began claiming 
“ agricultural use" exemptions from 
incremental pricing in April 1980 when 
the Secretary certified their use.
Effect o f Judicial Decision

The mandate of the court in P G C G  
removes the above-described uses o f  
natural gas from the Secretary’s list of 
certified “ essential agricultural uses.’’ 7 
Thus these uses are not incorporated 
within the Commission’s above-quoted 
definition of “agricultural uses’’ for 
purposes of incremental pricing. 
Accordingly, any user of natural gas 
who has filed ah incremental pricing 
exemption affidavit pursuant to Docket 
No. RM79-14 or the stay orders in 
Docket No. RM80-75® in reliance on the 
Secretary’s certification of these uses 
must comply with the “Change of , 
Circumstances’’ rule set forth in the 
Commission’s regulations. That rule (18 
CFR § 282.205) requires the affected user 
to notify the Commission and the 
natural gas supplier that the basis for a 
previously claimed exemption no longer 
exists. Section 282.205(a) calls for such 
notice to be given “promptly.” Under the 
instant circumstances, compliance with 
the rule by August 31,1981, will 
constitute prompt notification. Such 
notification shall take effect as of the 
billing period beginning September 1, 
1981, pursuant to § 282.205(d).

Many of the industrial facilities 
affected by the court’s decision will 
need to file revised estimation 
methodologies delineating that portion 
of their gas use which remains exempt 
from incremental pricing under other 
types of exemptions. Such 
methodologies should be fried pursuant 
to the procedures set forth in § 282.207 of 
the Commission’s regulations.

Finally, the Commission notes that it 
opened a docket last year (Docket No. 
RM80-18) to consider, inter alia, 
whether to institute a rulemaking to 
provide an incremental pricing 
exemption under section 206(d) of the 
NGPA for the above-described boiler 
fuel uses of gas. A  decision in that 
docket will be made by the Commission 
forthwith. If a rulemaking is found 
appropriate a notice will be issued 
promptly. In addition, such other factors 
as may be appropriate to the 
consideration of an exemption for these 
uses pursuant to section 206(d) will be

are not incorporated within the Secretary’s 
definition of “essential agricultural uses." Other 
types of gas users whose certifications are not 
affected by PGCG may continue to claim 
exemptions on the basis of the stay orders.

7 See n. 5, supra.
8 See n. 6, supra.
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fully deliberated by the Commission. In 
any event, the Commission intends to 
have this issue finally resolved so that if 
it decides to seek a section 206(d) 
exemption, one may be submitted to the 
Congress no later than the end of 
September.

The Commission Orders:
(1) Users of natural gas to raise steam 

which is used in the manufacture of 
fertilizer, agricultural chemicals, animal 
feed, and food, who have filed 
incremental pricing exemption affidavits 
in reliance on the Secretary of 
Agriculture’s certification of their gas 
use as an “essential agricultural use” 
(based on the Secretary’s definition of 
“process fuel” ) shall file a “Change of 
Circumstances” notification with the 
Commission and their natural gas 
supplier by August 31,1981, pursuant to 
§ 282.205(a) of the Commission’s 
regulations.

(2) Such notifications shall take effect 
as of the natural gas supplier’s billing 
period beginning September 1,1981, 
pursuant to § 282.205(d) of the 
Commission’s regulations.

(3) Such users shall also file, where 
appropriate, revised estimation 
methodologies pursuant to the 
procedures set forth in § 282.207 of the 
Commission’s regulations.

By the Commission. Commissioner Holden 
voted present.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23815 Filed 8-13-81; 8:45 am]
BILLING CODE 6450-85-M

INTERNATIONAL TRADE 
COMMISSION

19 CFR Part 200

Amendment to Agency Ethics Rules

AGENCY: International Trade
Commission.
a c t io n : Final rule.

s u m m a r y : In order to promote the . 
orderly and efficient conduct of its 
investigations, the Commission adopts 
an amendment to its ethics regulations 
to allow employees to accept ground 
transportation in kind, of nominal value, 
in the course of investigative field trips, 
from representatives of the industry 
being investigated.
FOR FURTHER INFORMATION CONTACT: 
Michael H. Stein, Esq., General Counsel, 
USITC Ethics Counselor, 701 E Street, 
NW ., Washington, D.C. 20436, 202-523- 
0350.
SUPPLEMENTARY INFORMATION: A  notice 
of proposed rulemaking was published

/ Rules and Regulations

on page 29729 of the Federal Register of 
June 3,1981, which invited comments to 
be received by July 15,1981. Comments 
were submitted by one individual and 
the Office of Government Ethics. The 
Office of Government Ethics stated its 
approval of the proposed regulation 
based upon the Commission’s 
“representation that the transportation 
is of nominal value and would not be 
accepted in situations where such 
acceptance would give the appearance 
of partiality.”  The other comment 
received objected to the creation of 
exceptions to the rules prohibiting 
Government employees from soliciting 
or accepting anything of value from 
anyone having interests that may be 
affected by their performance or 
nonperformance of official duty, 
including the Commission’s existing 
exception relating to the acceptance of 
food and other refreshments. The Office 
of Government Ethics has reviewed the 
rule change, however, and has found it 
to be consistent with the provisions of 
Executive Order 11222, 3 CFR 306 (1965 
Compilation).

§200.735-105 [Amended]
The U.S. International Trade 

Commission amends 19 CFR 200.735- 
105(b)(2) to read as follows: *

(a) Except as provided in paragraph
(b) of this section, no employee may 
solicit or accept * * * any gift * * * or 
any other thing of monetary value from 
any person who:
* * * * *

(2) Conducts operations or activities 
that are being investigated by the 
Commission * * *

(b) The prohibitions set forth under 
paragraph (a) of this section shall not 
apply to:
* * * * *

(2) The acceptance of food and 
refreshments of nominal value on 
infrequent occasions in the ordinary 
course of a luncheon or dinner meeting 
or other meeting or on a field trip, and o f 
ground transportation o f nominal value 
in the course o f a fie ld  trip, where an 
employee may properly be in 
attendance* * * .

Issued: August 6,1981.
By order of the Commission.

Kenneth R. Mason,
Secretary. {[FR Doc. 81.23820 Filed 8-13-81; 8:45 am]BILUNG CODE 7020-02-M
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21CFR Part 103
|Docket No. 80N-0193]

Bottled Water; Quality Standard

AGENCY: Food and Drug Administration. 
a c t io n : Final rule.

SUMMARY: The Food and Drug 
Administration (FDA) is issuing a final 
regulation to amend die quality standard 
for bottled water to include a chemical 
quality level of 0.10 milligram per liter 
for total trihalomethanes (TTHM’s) in 
bottled drinking water. This action is 
based on the June 13,1980 proposal to 
amend the quality standard for bottled 
water (21 CFR 103.35).
EFFECTIVE DATE: October 13,1981. 
ADDRESS: Written objections or requests 
for a formal evidentiary hearing may be 
submitted to the Dockets Management 
Branch (formerly the Hearing Clerk’s 
office) (HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT: 
Howard N. Pippin, Bureau of Foods 
(HFF-312), Food and Drug 
Administration, 200 C  St. SW ., 
Washington, D C 20204, 202-245-3092. 
SUPPLEMENTARY INFORMATION.* Under 
section 410 of the Federal Food, Drug, 
and Cosmetic Act (21 U .S.C. 349), 
whenever the Environmental Protection 
Agency (EPA) prescribes interim or 
revised national primary drinking water 
regulations under section 1412 of the 
Public Health Service Act, FDA is 
obligated to consult with EPA and either 
promulgate amendments to bottled 
water regulations or publish in the 
Federal Register the reasons for not 
amending the regulations.

In the Federal Register of November
29,1979 (44 FR 68624), EPA issued the 
final rule, "National Interim Primary 
Drinking Water Regulations; Control of 
Trihalomethanes in Drinking Water." 
This rule established a maximum 
contaminant level (MCL) of 0.10 
milligram per liter for TTHM’s that are 
introduced into drinking water by the 
reaction of naturally occurring 
substances with chlorine. Accordingly, 
FDA published in the Federal Register of 
June 13,1980 (45 FR 40153) a proposal to 
amend the quality standard for bottled 
water (21 CFR 103.35) to include a 
chemical quality level of 0.10 milligram 
par liter for TTHM’s. Comments on the 
proposal were to be submitted by 
August 12,1980.

. Only one comment on the proposal 
was received. The American Bottled 
Water Association expressed support 
for the proposal, indicating that its 
members had already begun monitoring 
their source water for trihalomethanes 
(THM’s).

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 401̂  
403(h), 410,701(e), 52 Stat. 1046-1047 as 
amended, 70 Stat. 919 amended, 88 Stat. 
1694 (21 U .S.C. 341, 343(h), 349, 371(e))) 
and under authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 5.10 (formerly 5.1; see 46 FR 26052; 
May 11,1981)), Part 103 is amended in 
§ 103.35 by revising paragraphs (a) and
(d)(1) to read as follows:

§103.35 Bottled Water.
(a) Definitions. (1) “Bottled water” is 

defined as water that is sealed in bottles 
or other containers and intended for 
human consumption. Bottled water does 
not include mineral water or any food 
defined in § 165.175 of this chapter.

(2) "Trihalomethane” (THM) means 
one of the family of organic compounds, 
named as derivatives of methane, 
wherein three of the four hydrogen 
atoms in methane are each substituted 
by a halogen atom in the molecular 
structure.

(3) 'Total Trihalomethanes” (TTHM) 
means the sum of the concentration in 
milligrams per liter of the 
trihalomethane compounds 
(trichloromethane [chloroform], 
dibromochloromethane, 
bromodichloromethane and 
tribromomethane [bromoform]), rounded 
to two significant figures.*  *  *  ‘  *  *

(d) Chem ical quality. (l)(i) Bottled 
water shall, when a composite of 
analytical units of equal volume from a 
sample is examined by the methods 
described in paragraph (d)(l)(ii) of this 
section, meet standards of chemical 
quality and shall not contain chemical 
substances in excess of the following 
concentrations:

Substance.—Concentration in Milligrams per 
Liter

Arsenic..... .................. „...„........... ......................— 0. 05
B a riu m .---...---,-.--» ------.______ ___ ____ ___  1.0
Cadmium ............. h..... ..........__ ............................. 0.01
Chloride.__ ._______ __ ______ .......__ _______...„ 250.0
Chromium......__ ———    ....................... . 0.05
Copper___ 1.0
Iron---------_______________________ ___  0.3
Lead___.„ ________ _______________ _______ —. 0.05
Manganese__0.05
Mercury______ — __— ___..........r . . . . . 0.002
Nitrate (N )___    10.0
Phenols__................................. »..............— .............. 0.001
Selenium. __ ... 0.01
Silver......................— ......................... ......................... 0.06
Sulfate.._____________________________________  250.0
Total dtesoived sofcte........ ........       500.0

Substance.—Concentration in Milligrams per 
Liter—Continued

Organic*:
Endrin (1.2,3,4.10,10-hexachioro-6,7-epoicy- 

1.4.48.5.6,7 A.Ba-0cta-hydro-1,4-endo, 
endo-5,8-dimethano naphthalene)................. 0.0002

Lindane (1,2,3,4,5,6-hexachloro-cyclohexane, 
gamma iporner)»......^.^.».........^.^.^.....«,....... 0.004

Methaoxychlor (1,1,1-tricNon»-2,2-bis[p- 
methoxy-phenyt] ethane........—....— 0.1

Total Trihalomethanes 0.10
Toxaphene (C«*HmCU—technical chlorinat

ed camphene, 67-00 percent chlorine). . . . . . .  0.005
2 ,4 -0  (2,4-dichlorophenoxyac8tic a d d .............. 0.1
2,4,5-TP SMvex (2,4 ,5-

trichlorophenoxypropionic a d d ..................... 0.01

(ii) Analyses conducted to determine 
compliance with paragraph (d)(l)(i) of 
this section shall be made in accordance 
with the methods described in the 
applicable sections of “Standard 
Methods for the Examination of Water 
and Wastewater,” 14th Ed., 19751or 
“Methods for Chemical Analysis of 
Water and Wastes,” 1974,1both of 
which are incorporated by reference.

Analyses for organic substances shall 
be determined by appropriate methods 
described in “Methods for 
Organochlorine Pesticides in Industrial 
Effluents” 2 and “Methods for Clorinated 
Phenoxy Acid Herbicides in Industrial 
Effluents,” November 28,1973,2 which 
are incorporated by reference, and “Part 
I: The Analysis of Trihalomethanes in 
Finished Waters by the Purge and Trap 
Method,” Method 501.1 and "Part II: The 
Analysis of Trihalomethanes in Drinking 
Water by Liquid/Liquid Extraction,” 
Method 501.2, in 40 CFR Part 141, 
Appendix C  (45 FR 68672; November 29,
1979).

Any person who will be adversely 
affected by this final rule may file 
written objections and may make a 
written request for a formal evidentiary 
hearing. Objections and requests for a 
hearing shall on or before September 14, 
1981, be submitted to the Dockets 
Management Branch (address above). 
Three copies of objections and requests 
for a hearing shall be submitted, shall be 
identified with the docket number found 
in brackets in the heading of this rule, 
and shall be submitted in accordance 
with the procedure established in 21 
CFR 12.22. Received objections and 
requests for a hearing may be seen in 
the office above between 9 a.m. and 4 
p.m., Monday through Friday.

'Copies are available from: Office of Technology 
Transfer, Environmental Protection Agency, 
Washington, D C  20460, or may be examined at the 
Office of die Federal Register, 1100 L St. NW ., 
Washington, D C  20408.

1 Copies are available from: Methods 
Development Quality Assurance Research 
Laboratory, Environmental Protection Agency, 
Cincinnati OH 45268, or may be examined at the 
Office of the Pederal Register, 1100 L St. NW„ 
Washington, D.C. 20408.

\
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Effective date. This regulation is 
effective October 13,1981.
(Secs. 401, 403(h), 410, 701(e), 52 Stat. 1046- 
1047 as amended, 70 Stat. 919 as amended, 88 
Stat. 1694 (21 U .S.C. 341, 343(h), 349, 371(e))) 

Dated: August 10,1981.
William F. Randolph,
Acting A ssociate Com m issioner fo r  
Regulatory A ffairs.

Note.—Incorporation by reference 
approved by the Director, Office of the 
Federal Register, March 31,1981.[FR Doc. 81-23648 Filed 8-13-81; 8:45 am]
BILUNG CODE 4110-03-M

21 CFR Part 520

Oral Dosage Form New Animal Drugs 
Not Subject to Certification; 
Diethylcarbamazine Citrate Tablets

a g e n c y : Food and Drug Administration. 
a c t io n : Final rule.________ ___________________

s u m m a r y : The Food and Drug 
Administration (FDA) is republishing a 
portion of the animal drug regulations to 
reflect approval of a new animal drug 
application (NADA) tiled by 
International Multifoods, providing for 
safe and effective use of 
diethylcarbamazine citrate tablets for 
prevention of heartworm disease and 
control of ascarid infections in dogs, and 
treatment of ascarid infections in dogs 
and cats.
EFFECTIVE DATE: August 14,1981.
FOR FURTHER INFORMATION CONTACT: 
Bob G. Griffith, Bureau of Veterinary 
Medicine (HFV-112), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-3430. 
SUPPLEMENTARY INFORMATION: 
International Multifoods, 8th and 
Marquette Sts., Minneapolis, M N 55402, 
filed an N A D A  (107-506) providing for 
use of 50-, 200-, and 400-milligram (mg) 
diethylcarbamazine citrate tablets for 
prevention of heartworm disease in dogs 
caused by Dirofilaria immitis, as an aid 
in the treatment and control of ascarid 
infections in dogs caused by Toxocara 
canis, and as an aid in the treatment of 
ascarid infections in cats caused by 
Toxocara canis and Toxascaris leonina.

The product is similar to another 
tablet that was the subject of a National 
Academy of Sciences/National 
Research Council (NAS/NRC) Drug 
Efficacy Study Implementation (DESI) 
notice which was published in the 
Federal Register of January 8,1969 (34 
FR 275). The NAS/NRC notice stated, 
and the agency concurred, that the drug 
is probably not effective as a treatment 
against filariasis, that more information 
is needed regarding the dosage level to

support claims for prevention of 
filariasis, and that the drug is effective 
as an aid in the treatment of ascarid 
infections in dogs and cats when 
administered at 5 to 50 mg per pound of 
body weight as a single dose with a 
repeat dose given after 10 to 20 days. 
Sponsors of N A D A ’s for products which 
did not reflect the conclusions of the 
notice were required to update their 
applications by submitting revised 
labeling or adequate documentation to 
support the labeling used. Those 
sponsors whose N A D A ’s satisfied the 
requirements of the NAS/N RC notice or 
were found equivalent to the N AS/N RC  
reviewed products are codified in the 
regulations in 21 CFR 520.620 and 
520.622.

A  NA S/N RC DESI notice for a 
diethylcarbamazine medicated premix 
was published in the Federal Register of 
June 16,1970 (35 FR 9869). The notice 
concluded that the product is probably 
effective as an aid in the prevention and 
elimination of large roundworms in dogs 
when given as directed in feeds. The 
agency concluded that the product is 
effective for this purpose. The notice 
established the effectiveness of the drug 
for use in prevention of ascarid 
infections.

International Multifoods submitted 
data from a controlled artificial 
challenge study and reports from 
published scientific literature to 
demonstrate that its product is safe and 
effective for use as labeled. The agency 
granted a waiver from the requirements 
of 21 CFR 514.111(a)(5)(ii) for further 
studies to provide substantial evidence 
of effectiveness. The N A D A  is approved 
and regulations amended to reflect the 
approval.

In the Federal Register of April 24, 
1981 (46 FR 23230), a document 
reflecting approval of E V S C O ’s N A D A  
100-690 (diethylcarbamazine citrate 
tablets) editorially revised the 
regulations in 21 CFR 520.622a. That 
document was published out of 
sequence, inadvertently providing for 
the conditions of use covered by the 
International Multifoods’ application. 
This document provides for approval of 
International Multifoods’ N A D A  107-506 
and affirms the approval of that portion 
of 21 CFR 520.622a which published 
inadvertently.

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and § 514.11 (e)(2)(ii) (21 
CFR 514.11 (e)(2) (ii)), a summary of 
safety and effectiveness data mid 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers

Lane, Rockville, MD 20857, from 9 a.m. 
to 4 p.m., Monday through Friday.

The Bureau of Veterinary MediGine 
has determined pursuant to 21 CFR  
25.24(d)(l)(i) (proposed December 11, 
1979; 44 FR 71742) that this action is of a 
type that does not individually or 
cumulatively have a significant impact 
on the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required.

This action is governed by the 
provisions of 5 U .S.C. 556 and 557 and is 
therefore excluded from Executive 
Order 12291 by section 1(a)(1) of the 
Order.

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(i), 82 
Stat. 347 (21 U .S.C. 360b(i))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10 
(formerly 5.1; see 46 FR 26052; May 11, 
1981)) and redelegated to the Bureau of 
Veterinary Medicine (21 CFR 5.83),
§ 520.622a(a)(3) is republished as 
follows:

§ 520.622a Diethylcarbamazine citrate 
tablets.

(a) * * *
(3) See 012518 in § 510.600(c) of this 

chapter for use of 50, 200,, or 400 
milligram tablets for prevention of 
heartworm disease in dogs, as an aid in 
the control of ascarid infections in dogs, 
and as an aid in the treatment of ascarid 
infections in dogs and cats.
*  *  *  *  *

Effective date. This republication is 
effective August 14,1981.
(Sec. 512{i], 82 Stat 347 (21 U.S.C. 360b(i)))

Dated: August 6,1981.
Gerald B. Guest,
Acting Director, Bureau o f Veterinary 
M edicine.[FR Doc. 81-23512 Filed 8-13-81; 8:45 am]BILUNG CODE „4110-03-M
21 CFR Part 520

Oral Dosage Form New Animal Drugs 
Not Subject to Certification; 
Roxarsone Soluble Powder

AGENCY: Food and Drug Administration. 
a c t io n : Final rule._____________ _____________

SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a supplemental new animal 
drug application (NADA) submitted by 
Salsbury Laboratories which provides 
revised labeling for safe and effective 
use of roxarsone soluble powder in the 
drinking water of growing chickens and
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turkeys for increased rate of weight 
gain, improved feed efficiency, and 
improved pigmentation; and in drinking 
water or drench solution for swine as an 
aid in treatment of swine dysentery. The 
regulations are also amended to indicate 
those conditions of use which were 
classified as effective as a result of a 
National Academy of Sciences/National 
Research Council (NAS/NRC) 
evaluation of the product.
EFFECTIVE DATE: August 14,1981.
FOR FURTHER INFORMATION jCONTACT: 
Lonnie W. Luther, Bureau of Veterinary 
Medicine (HFV-147), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-4317.
SUPPLEMENTARY INFORMATION: Salsbury 
Laboratories, 2000 Rockford Rd., Charles 
City, IA 50616, is sponsor of an NAD A  
(93-025) which originally became 
effective March 23,1951, as part of 
NADA 7-891. N A D A  93-025 provides for 
use of roxarsone soluble powder in 
chicken, turkey, and swine drinking 
water, and in swine drench solution.

The N A D A  is one of several for drug 
products containing 3-nitro-4- 
hydroxyphenylarsonic acid (roxarsone) 
that were subject of an NAS/NRC  
evaluation published in the Federal 
Register of September 10,1970 (35 FR 
14273). The NAS/N RC evaluation 
concluded, and the agency concurred, 
that the drugs are: (1) effective for 
improved feed efficiency for swine, 
chickens, and turkeys; (2) effective for 
treatment of swine dysentery 
(hemorrhagic enteritis or bloody scours);
(3) effective for improved pigmentation 
in chickens and turkeys; (4) probably 
effective for faster weight gains in 
swine, chickens, and turkeys, except 
that the label claim for stimulation of 
growth should read “will result in faster 
weight gains and improved feed 
efficiency under appropriate 
conditions"; (5) probably not effective 
for coccidiosis; (6) more information is 
needed on control of cecal coccidiosis; 
and (7) not effective for necrotic 
enteritis in swine.

The NAS/NRC evaluation also stated 
that: (1) The claim for bloody scours 
should be changed to “swine 
dysentery"; (2) a caution statement 
should be required to state “excessive 
consumption of this product may cause 
leg weakness and nerve damage” ; and
(3) when drugs are administered in 
water for therapeutic claims, the label 
should state that treated animals must 
consume enough medicated water to 
provide a therapeutic dose under the 
conditions of use, and the desired oral 
dose per unit of animal weight per day 
for each species.

The Food and Drug Administration 
further concluded by a memorandum 
dated November 27,1972, from Dr. 
Lehmann to Dr. Van Houweling, that '  
antibiotics that carry the claims for 
growth promotion and feed efficiency, 
and that were judged as probably 
effective for those claims, can be moved 
into the effective category if the claim is 
rephrased as follows: “For increase in 
rate of weight gain and improved feed 
efficiency,” latei changed to: “For 
increased rate of weight gain and 
improved feed efficiency for 
(appropriate conditions of use)/'

The NA S/N RC evaluation considered 
only the drug’s effectiveness and safety 
for the treated animal and did not 
consider the safety of food derived from 
treated animals.

Salsbury Laboratories responded to 
the N AS/N RC evaluation by submitting 
a supplemental N A D A  providing 
additional safety data and information, 
revised labeling, and updated 
manufacturing and controls information.

The supplemental N A D A  is approved. 
The regulations are amended to codify 
the approval and to indicate that 
approval of identical products for the 
same conditions of use need not include 
certain types of effectiveness data 
required by 21CFR 514.1(b)(8)(ii) or 
514.111(a)(5). In lieu of those data, 
approval of such products may require 
submission of bioequivalency or similar 
data as suggested in the guideline for 
submitting N A D A ’s for NA S/N RC  
reviewed generic drugs. The guideline is 
available from the Dockets Management 
Branch (formerly the Hearing Clerk’s 
office) (HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857.

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and § 514.11(e)(2)(ii) (21 
CFR 514.11(e)(2)(ii)), a summary of 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(address above), from 9 a.m. to 4 p.m., 
Monday through Friday.

The Bureau of Veterinary Medicine 
has carefully considered the potential 
environmental effects of this action and 
has concluded that the action will not 
have a significant impact on the human 
environment and that an environmental 
impact statement therefore will not be 
prepared. The Bureau’s finding of no 
significant impact and the evidence 
supporting this finding, contained in an 
environmental impact analysis report 
(pursuant to 21 CFR 25.1(f)(2)(ii)), may 
be seen in the Dockets Management 
Branch (address above).

This action is governed by the 
provisions of 5 U .S.C. 556 and 557 and is 
therefore excluded from Executive 
Order 12291 by section 1(a)(1) of the 
Order.

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(i), 82 
Stat. 347 (21 U .S.C. 360b(i))) and under 
authority delegated to the Commissioner 
of Food andJDrugs (21 CFR 5.10 
(formerly 5.1; see 46 FR 26052; May 11, 
1981)) and redelegated to the Bureau of 
Veterinary Medicine (21 CFR 5.83), Part 
520 is amended by adding new 
§ 520.2087 to read as follows:

§ 520.2087 Roxarsone soluble powder.
(a) Specifications. Each ounce 

(avoirdupois) of soluble powder 
contains 21.7 grams of roxarsone 
(monosodium 3-nitro-4- 
hydroxyphenylarsonate).

(b) Sponsor. See No. 017210 in 
§ 510.600(c) of this chapter.

(c) Related tolerances. See § 556.60 of 
this chapter.

(d) N A S /N R C  status. These 
conditions of use are NAS/N RC  
reviewed and found effective. N A D A ’s 
for these uses need not include 
effectiveness data as specified by
§ 514.111 of this chapter, but may 
require bioequivalency and safety 
information.

(e) Conditions o f use—(1) Growing 
chickens and growing turkeys—[i) 
Amount. 0.002 percent roxarsone in 
drinking water (one packet per each 250 
gallons of drinking water).

(ii) Indications for use. For increased 
rate of weight gain, improved feed 
efficiency, and improved pigmentation.

(iii) Limitations. Adminsiter 
continuously throughout growing period. 
Withdraw 5 days before slaughter. Use 
as sole source of organic arsenic.

(2) Sw ine—(i) Amount. 0.01 percent 
roxarsone in drinking water (one packet 
per each 50 gallons of drinking water); 
or 30 milliliters of a 1.55 percent 
roxarsone solution (one packet per 3 
pints of water) per 50 pounds of body 
weight as a drench.

(ii) Indications for use. A s an aid in 
the treatment of swine dysentery 
(hemorrhagic enteritis or bloody scours).

(iii) Limitations. Administer drinking 
water continuously for not more than 6 
days. Administer drench once daily for 1 
or 2 days. If no improvement is 
observed, consult a veterinarian. 
Treatment may be repeated after 5 days. 
Withdraw 5 days before slaughter. Use 
as sole source of organip arsenic.

Effective date. This regulation is 
effective August 14,1981.
(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))
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Dated: August 7,1981. "
David P. Ducharme,
Acting Associate Director fo r Scientific  
Evaluation, Bureau o f Veterinary M edicine.[FR Doc. 81-23645 Filed 8-13-81; 8:45 am)
BILLING CODE 4110-03-M

2 1 CFR Part 520

Oral Dosage Form New Animal Drugs 
Not Subject to Certification;
Roxarsone Tablets
a g e n c y : Food and Drug Administration. 
ACTION: Final rule

s u m m a r y : The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to codify a 
previously approved new animal drug 
application (NADA) sponsored by 
Salsbury Laboratories which provides 
for the safe and effective use of 
roxarsone tablets in the drinking water 
of chickens and turkeys as a growth 
promotant and coccicQostat. The 
regulations are also amended to indicate 
those conditions of use which were 
found effective as a result of a National 
Academy of Sciences/National 
Research Council (NAC/NRC) 
evaluation of the product.
EFFECTIVE DATE: August 14,1981.
FOR FURTHER INFORMATION CONTACT: 
Lonnie W . Luther, Bureau of Veterinary 
Medicine (HFV-147), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-4317. 
SUPPLEMENTARY INFORMATION: Salsbury 
Laboratories, Charles City, IA  50616, is 
sponsor of an N A D A  (5-414) which 
originally became effective March 21, 
1944, providing for use of roxarsone 
tablets in the drinking water of chickens 
and turkeys. The N A D A  is one of 
several for drug products containing 3- 
nitro-4-hydroxyphenyl-arsonic acid 
(roxarsone) that were the subject of a 
NAS/NRC evaluation published in the 
Federal Register of September 10,1970 
(35 FR 14273). The NA S/N RC evaluation 
concluded, and FD A  concurred, that the 
drug is effective for chickens and 
turkeys for improved feed efficiency and 
improved pigmentation and probably 
effective for faster weight gains, but that 
the labeling should state the drug will 
result in faster weight gains and 
improved feed efficiency under 
appropriate conditions, will probably 
not be effective for cocddiosis, and that 
more information is needed on control of 
cecal coccidiosis.

The N A S/N RC evaluation further 
stated that a caution statement should 
be required to'state that excessive 
consumption may cause leg weakness 
and nerve damage. The evaluation also

provided that when the drug is 
administered in drinking water for 
therapeutic claims its labeling should 
contain a warning that treated animals 
must consume enough medicated water 
to provide a therapeutic dose under the 
prevailing conditions. The evaluation * 
also provided that the label should state 
the desired oral dose per unit of animal 
per day.

The N A S/N RC evaluation considered 
only the drug’s effectiveness and safety 
for the treated animal and did not 
consider the safety of food derived from 
the treated animal.

FD A  further concluded the claim 
should be for increased rate of weight 
gain and improved feed efficiency for 
certain conditions of use.

Salsbury Laboratories responded to 
the N AS/N RC evaluation by submitting 
a supplemental N A D A  providing 
additional effectiveness data from tests 
conducted at Salsbury Laboratories, 
published articles supporting the claim 
"an aid in preventing coccidiosis due to 
Eim eria tenella in flocks of growing 
chickens,” revised labeling, and updated 
manufacturing and controls information. 
The additional effectiveness data and 
information substantiated upgrading the 
N A S/N RC rating for coccidiosis to 
effective.

The supplemental N A D A  is approved. 
The regulations are amended to codify 
the approval and to indicate that 
approval of identical products for the 
same conditions of use need not include 
certain types of effectiveness data as 
required by 21 CFR 514.1(b)(8)(ii) or 
514.111(a)(5). In lieu of those data, 
approval of such products may require 
submission of bioequivalency or similar 
data as suggested in the guideline for 
submitting N A D A ’s for NA S/N RC  
reviewed generic drugs. The guideline is 
available from the Dockets Management 
Branch (formerly the Hearing Clerk’s 
office) (HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857.

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and § 514.11(e)(2)(ii) (21 
CFR 514.11(e)(2)(ii), a summary of safety 
and effectiveness data and information 
submitted to support approval of this 
application may be seen in the Dockets 
Management Branch (address above), 
from 9 a.m. to 4 p.m., Monday through 
Friday.

The Bureau of Veterinary Medicine 
has carefully considered the potential 
environmental effects of this action and 
has concluded that the action will not 
have a significant impact on the human 
environment and that an environmental 
impact statement therefore will pot be 
prepared. The Bureau’s finding of no

significant impact and the evidence 
supporting this finding, contained in an 
environmental impact analysis report 
(pursuant to 21 CFR 25.1(D), may be seen 
in the Dockets Management Branch 
(address above).

This action is governed by the 
provisions of 5 U.S.C. 556 and 587 and is 
therefore excluded from Executive 
Order 12291 by section 1(a)(1) of the 
Order.

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(i), 82 
Stat. 347 (21 U .S .C . 360b(i))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10 
(formerly 5.1; see 46 FR 26052; May 11, 
1981)) and redelegated to the Bureau of 
Veterinary Medicine (21 CFR 5.83), Part 
520 is amended by adding new 
§ 520.2088 to read as follows:

§ 520.2088 Roxarsone tablets.
(a) (1) Specifications. Each tablet 

contains 36 milligrams of roxarsone (3- 
nitro4-hydroxyphenylarsonic add).

(2) Sponsor. See No. 017210 in 
§ 510.600(c) of this chapter.

(3) Related tolerances. See § 556.60 of 
this chapter.

(4) N A S / N R C  status. These conditions 
are N A S/N R C reviewed and found 
effective. N A D A ’s for these uses need 
not include effectiveness data as 
specified by § 514.111 of this chapter, 
but may require bioequivalency and 
safety information.

(5) Conditions o f use—(i) Growing 
chickens and growing turkeys—fa) 
Am ount Dissolve 2 tablets in each 
gallon of drinking water (0.002 percent 
roxarsone).

(6) Indications for use. For increased 
, rate of weight gain, improved feed

efficiency, and improved pigmentation.
(c) Lim itations. Administer 

continuously throughout growing period. 
Withdraw 5 days before slaughter. Use 
as sole source of organic arsenic.

(ii) Growing chickens—(a) Amount. 
Dissolve 8 tablets in each gallon of 
drinking water (0.008 percent 
roxarsone).

(6) Indications for use. As an aid in 
the prevention of cocddiosis due to 
Eim eria tenella.

(c) Limitations. Administer for not 
more than 10 consecutive days. 
Treatment may be repeated after 5 days 
off medication. Withdraw 5 days before 
slaughter. Use as sole source of organic 
arsenic.

(b) [Reserved]
Effective date. This regulation is 

effective August 14,1981.
(Sec. 512(i), 82 Stat. 347 (21 U 6 .C . 360b(i}})
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Dated: August 7,1981.
David P. Ducharme,
Acting A ssociate Director fo r Scientific  
Evaluation, Bureau o f Veterinary M edicine.|FR Doc. 81-23647 Filed 8-13-81; 8:45 am] ’BILLING CODE 4110-03-M
21 CFR Part 522

Implantation or Injectable Dosage 
Form New Animal Drugs Not Subject 
to Certification; Trimethoprim and 
Sulfadiazine Sterile Suspension
AGENCY: Food and Drug Administration. 
ACTION: Final rule.

s u m m a r y : The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a new animal drug 
application (NADA) filed by Wellcome 
Animal Health Division, Burroughs 
Wellcome.Co., providing for the safe 
and effective use of a combination 
antibacterial drug for treating dogs. 
EFFECTIVE DATE: August 14,1981.
FOR FURTHER INFORMATION CONTACT: 
Sandra K. Woods, Bureau of Veterinary 
Medicine (HFV-114), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-3420. 
SUPPLEMENTARY INFORMATION: 
Wellcome Animal Health Division, 
Burroughs Wellcome Co., 3030 
Cornwallis Rd., Research Triangle Park, 
NC 27709, filed an N A D A  (105-093) 
providing for subcutaneous use of 
Tribrissen 24 Injection (a sterile 
suspension containing 40 milligrams 
(mg) of trimethoprim and 200 mg of 
sulfadiazine per milliliter (mL)) for the 
treatment of bacterial infections of dogs. 
The firm also holds approval for 
trimethoprim-sulfadiazine tablets. The 
injection is indicated where control of 
bacterial infections is required during 
treatment of acute urinary tract 
infections, acute bacterial complications 
of distemper, acute respiratory tract 
infections, acute alimentary tract 
infections, wound infections and 
abscesses, and acute septicemia due to 
Streptococcus zooepidemicus. The firm 
submitted safety and effectiveness data 
in support of its application. Based on a 
study showing bioequivalency with the 
tablets, the Director granted a waiver 
from the minimum number of control 
animals in the clinical investigation. The 
NADA is approved, and the regulations 
are amended to reflect the approval.

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and § 514.11(e)(2)(ii) (21 
CFR 514.11(e)(2)(ii)), a summary of 
safety and effectiveness data and 
information submitted to support

approval of this application may be seen 
in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857, from 9 a.m. 
to 4 p.m., Monday through Friday.

The Bureau of Veterinary Medicine 
has carefully considered the potential 
environmental effects of this action and 
has concluded that the action will not 
have a significant impact on the human 
environment and that an environmental 
impact statement therefore will not be 
prepared. The Bureau’s findings of no 
significant impact and the evidence 
supporting this finding, contained in an 
environmental impact analysis report 
(pursuant to 21 CFR 25.1(f)(l)(ii]), may 
be seen in the Dockets Management 
Branch (HFA-305), Food and Drug 
Administration, address above.

This action is governed by the 
provisions of 5 U .S.C . 556 and 557 and iB 
therefore excluded from Executive 
Order 12291 by section 1(a)(1) of the 
Order.

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(i), 82 
Stat. 347 (21 U .S.C. 360b(i))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10 
(formerly 5.1; see 46 FR 26052; May 11, 
1981)) and redelegated to the Bureau of 
Veterinary Medicine (21 CFR 5.83), Part 
522 is amended by adding new 
§ 522.2610 to read as follows:

§ 522.2610 Trim ethoprim  and sulfadiazine 
sterile suspension.

(a) Specifications. Each milliliter of 
sterile aqueous suspension contains 240 
milligrams (40 milligrams of 
trimethoprim and 200 milligrams of 
sulfadiazine).

(b) Sponsor. See 017220 in § 510.600(c) 
of this chapter.

(c) Conditions o f use.— (1) Dosage.
One milliliter (40 milligrams of 
trimethoprim and 200 milligrams of 
sulfadiazine) per 20 pounds (9 
kilograms) of body weight per day.

(2) Indications. For dogs for treatment 
of acute urinary tract infections, acute 
bacterial complications of distemper, 
acute respiratory tract infections, acute 
alimentary tract infections, and acute 
septicemia due to Streptococcus 
zooepidemicus.

(3) Limitations. For subcutaneous use 
in dogs only; administer once every 24 
hours, or for severe infections, after an 
initial dose, administer half the normal 
daily dose every 12 hours; continue 
therapy 2 to 3 days after clinical signs of 
infection have subsided; if no 
improvement is seen in 3 to 5 days, 
reevaluate diagnosis; injection may be 
used alone or in conjunction with oral 
dosing; not recommended for use for

more than 14 days; a complete blood 
count should be done for prolonged use; 
Federal law restricts this drug to use by 
or on the order of a licensed 
veterinarian.

Effective date. This regulation is 
effective August 14,1981.
(Sec. 512(i), 82 Stat. 347 (21 U .S .C  360b(i))) 

Dated: August 6,1981.
Gerald B. Guest,
Acting Director, Bureau o f Veterinary 
M edicine.[FR Doc. 81-23611 Filed 8-13-81; 8:45 am]
BILUNG CODE 4110-03-M

21 CFR Part 558

New Animal Drugs for Use in Animal 
Feeds; Bacitracin Methylene 
Disalicylate

AGENCY: Food and Drug Administration. 
ACTION: Final rule.

SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a supplemental new animal 
drug application (NADA) filed by A . L. 
Laboratories, Inc., providing revised 
labeling for use of bacitracin premixes 
to manufacture complete chicken, 
turkey, pheasant, and quail feeds for 
increased rate of weight gain and 
improved feed efficiency.
EFFECTIVE DATE: August 14,1981.
FOR FURTHER INFORMATION CONTACT: 
Lonnie W . Luther, Bureau of Veterinary 
Medicine (HFV-147), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-4317.
SUPPLEMENTARY INFORMATION: A . L. 
Laboratories, Inc., 452 Hudson Terrace, 
Englewood Cliffs, NJ 07632, filed a 
supplemental N A D A  (46-592) providing 
for use of bacitracin methylene 
disalicylate premixes containing either 
10, 25,40, or 50 grams of bacitracin per 
pound to manufacture complete feeds 
containing 4 to 50 grams of bacitracin 
per ton for chickens, turkeys, and 
pheasants and 5 to 20 grams of 
bacitracin per ton for quail for increased 
rate of weight gain and improved feed 
efficiency.

Bacitracin methylene disalicylate at 4 
to 50 and 5 to 20 grams per ton was in 
use for these species before October 10, 
1962. The product was the subject of two 
National Academy of Sciences/National 
Research Council (NAS/NRC) notices 
published in the Federal Register of July 
17,1970 (DESI0061NV; 35 FR 11531) and 
October 2,1970 (DESI 0061NV, 35 FR 
15408). The NAS/N RC notices 
concluded, and the agency concurred,
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that these products are probably 
effective for growth claims in poultry 
and probably not effective for 
therapeutic claims. The Bureau of 
Veterinary Medicine (BVM) required 
new data to support therapeutic claims 
which NAS/NRC found not effective or 
probably not effective. The N A D A  
sponsors were permitted interim 
marketing while collecting data 
supporting the claims. The NAS/NRC  
notice classified bacitracin methylene 
disalicylate as probably effective for 
faster gains and feed efficiency in 
poultry. The NAS/NRC notice further 
stated “ the claims for growth promotion 
or stimulation are disallowed.” Claims 
for faster gains and/or feed efficiency 
should be stated as “may result in faster 
gains and/or improved feed efficiency 
under appropriate conditions.”

FDA concurred in the NAS/NRC  
findings except that the agency 
.concluded that the appropriate claims 
for faster weight gains and improved 
feed efficiency should be “for increased 
rate of weight gain and improved feed 
efficiency.” The agency further 
concludedt b y memorandum dated 
November 27,1972 from Dr. Lehmann to 
Dr. Van Houweling, that antibiotics that 
carry the claims for growth promotion 
and feed efficiency, and that were 
judged as probably effective for those 
claims, can be moved into the effective 
category if the claim is rephrased as 
follows: “For increase in rate of weight 
gain and improved feed efficiency,” later

changed to “For increased rate of weight 
gain and improved feed efficiency.”

A . L. Laboratories, Inc., submitteid 
supplemental N A D A ’s for which 
approvals were published in the Federal 
Register of April 10, April 14, April 17, 
and April 21,1981 (46 FR 21362, 21748, 
22361, and 22754). These supplements 
contained revised weight gain and feed 
efficiency claims for chickens, turkeys, 
pheasants, and quail. However, the 
published documents failed to reflect 
these approved revisions. This 
document reflects the approval and 
amends the regulations accordingly.

This document also amends the 
regulations to indicate those conditions 
of use for which approval for identical 
poultry products need not include 
certain types of effectiveness data as 
required by 21 CFR  
514.111(a)(5)(ii)(a)(4). In lieu of those 
data, approval of such products may 
require bioequivalency or similar data 
as suggested in the guideline for 
submitting N A D A ’s for NAS/NRC  
reviewed generic drugs,

Because bacitracin methylene 
disalicylate is currently permitted in 21 
CFR 558.76 at 4 to 50 and 5 to 20 grams 
per ton for growth promotion and feed 
efficiency in chickens, turkeys, 
pheasants, and quail, and the revised 
claim is within that approved usage, 
approval of this supplement will not 
result in an increase in the number of 
food-producing animals receiving 
medication. BVM  concludes that

approval of this supplemental N A D A  
poses no increased human risk from 
exposure to residues of the néw animal 
drug. Accordingly, under BVM ’s 
supplemental approval policy (42 FR 
64367; December 23,1977), this is a 
Category II supplemental approval 
which does not require réévaluation of 
the human safety data supporting the 
parent application.

BVM has determined pursuant to 21 
CFR 25.24(d)(l)(i) (proposed December 
11,1979; 44 FR 71742) that this action is 
of a type that does not individually or 
cumulatively have a significant impact 
on the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required.

This action is governed by the 
provisions of 5 U .S.C. 556 and 557 and is 
therefore excluded from Executive 
Order 12291 by section 1(a)(1) of the 
Order.

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(i), 82 
Stat. 347 (21 U .S.C. 360b(i))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10 
(formerly 5.1; see 46 FR 26052; May 11, 
1981)) amd redelegated to the Bureau of 
Veterinary Medicine (21 CFR 5.83),
§ 558.76(e)(l),is amended in the table by 
revising items (i) and (ii), to read as 
follows:

§ 558.76 Bacitracin m ethylene disalicylate.
it *  é it it

(e) Conditions o f use. (1) * * *

Bacitracin methylene dtsaHcylate in grams per ton Combination in grams per ton Indications for use Limitations Sponsors

ft) 4 to 50 ......... ...........- ..... — ....................................................................u .................. 1. Chickens, turkeys, and pheasants; growth pro- . . . . . . . . . .................................... ............... -
/  motion and feed efficiency.
2. Chickens, turkeys, and pheasants; increased ................................. ............................ ' 046573

rate of weight gam and improved feed efficien
cy1.

(ii) 5 to 2 0 ....... .......................... ....................................................................— - ....................... 1. Quail, not over 5 weeks of age; growth promo*  ..... .......„...............................................................
lion and feed efficiency.

2. Quail, not over 5 weeks of age; increased ra te ..... .................... ................................... 046573
of weight gain and improved feed efficiency'.

■These conditions are NAS/NRC reviewed and found effective. Applications for these uses may not require effectiveness data as specified by §514.111 of this chapter, but may require 
bioequivalency and safety information.

Effective date. This regulation is effective August 14,1981.
(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))

Dated; August 7,1981.
David P. Ducharme,
Acting Associate Director for Scientific Evaluation, Bureau o f Veterinary M edicine.
{PR Doc. 81-23646 Fifed 8-13-61; 8:45 am] ■ >BULLING COOE 4110-03-M
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DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Part 16A 

[T.D . 7778]

Partial Exclusion for Certain 
Conservation Cost-Sharing Payments; 
Correction

AGENCY: Internal Revenue Service, 
Treasury.
ACTION: Temporary regulations; 
correction.

s u m m a r y : This document corrects errors 
in the publication of temporary 
regulations [Treasury Decision 7778] 
relating to the partial exclusion for 
certain conservation cost-sharing 
payments published at 46 FR 27636, May
21,1981. The text of those temporary 
regulations also served as the comment 
document for a notice of proposed 
rulemaking. This document corrects 
Treasury Decision 7778. The nature of 
the corrections are such that they have 
no effect on the proposed rulemaking.
FOR FURTHER INFORMATION CONTACT: 
Phoebe A . Mix of the Legislation and 
Regulations Division, Office of Chief 
Counsel, Internal Revenue Service, 1111 
Constitution Avenue, NW ., Washington, 
D.C. 20224, Attention: CC:LR:T, 202-566- 
3297, not a toll-free call.'
SUPPLEMENTARY INFORMATION: 

Background

On May 21,1981, the Federal Register 
published Treasury Decision 7778 [46 FR 
27636] which prescribed temporary 
regulations relating to the partial 
exclusion for certain conservation cost
sharing payments. Thè text of the 
temporary regulations also served as the 
text of the proposed regulations under 
26 CFR Part 1, (46 FR 27723).

Need for Correction

Treasury Decision 7778 needs to be 
corrected to perfect the addition of a 
new Part 16A [Temporary Income Tax 
Regulations Relating to the Partial 
Exclusion for Certain Conservation 
Cost-Sharing Payments] including 
setting forth a table of contents. 
Correction is also necessary to correct 
errors in the first example which 
illustrates the method of making the 
calculations which must be made to 
determine the amount of income which a 
taxpayer should report in income as a 
result of receiving certain conservation 
cost-sharing payments.

Drafting Information

The principal author of this correction 
is Phoebe A . Mix of the Legislation and 
Regulations Division, Office of Chief 
Counsel, Internal Revenue Service.

Correction of Treasury Decision

Accordingly, FR Doc. 81-15133 [46 FR 
27636] is corrected as follows:

Paragraph 1. On page 27637 third 
column, the paragraph titled Proposed 
amendments to the regulations is 
deleted and the following is added in 
lieu thereof:

Amendments to the Regulations

Accordingly, the following new part is 
added to Title 26 of the Code of Federal 
Regulations:

PART 16A—TEMPORARY INCOME 
TAX REGULATIONS RELATING TO 
THE PARTIAL EXCLUSION FOR 
CERTAIN CONSERVATION COST
SHARING PAYMENTS

Sec.
16A.126-0 Effective dates.
16A.126-1 Certain cost-sharing payments—  

in general.
16A.126-2 Section 126 elections.
16A.1255-1 General rule for treatment of 

gain from disposition of section 126 
property.

16A.1255.2 Special rules.
Authority: Secs. 126 and 7805 of the 

Internal Revenue Code of 1954 (92 Stat. 2888, 
26 U .S.C. 126; 68A Stat. 917; 26 U .S.C . 7805).

Par. 2. On page 27638, 3rd column, 
Example (1) of § 16A.126-l(g) is 
corrected to read as follows:

§ 16A.126-1 [C orrected]
* • * * * *

(g) * * *
Exam ple (1). In 1981,100 acres of the 

taxpayer’s land is reclaimed under a Rural 
Abandoned Mine Program contract with the 
Soil Conservation Service of the U.S. 
Department of Agriculture. The total cost of 
the improvement is $700,000. U SD A  pays 
$690,000, the taxpayer $10,000. The Secretary 
of Agriculture certifies that 95% of the 
$690,000 U SD A  payment was primarily for 
the purpose of conservation. Therefore, 
$34,500 ($690,000X .05) is a nonsection 126 
payment. $150,000 of U SD A ’s payment is 
compensation for the taxpayer’s service in 
the reclamation project and is includable in 
gross income as compensation for services. 
The taxpayer has $20,000 of allowable 
deductions in 1981, $15,500 of which are 
properly attributable to the U SD A  payment. 
Based on all the facts and circumstances, the 
value of the improvement is $21,000. The 
taxpayer elects not to have section 126 apply. 
The taxpayer computes the amount which is 
included in gross income-as a result of receipt 
of the improvement as follows:

(D
Cost of improvement... ............. .......... $700,000

Nonsedion 126 payment________ (34,500)
Compensation for services__ ___(150,000)
Current deductions------ --------.---- (15,500)

Section 126 cost... ....... ... ....  500,000
(2)
Value of improvement........................  21,000

Multiplied by section 126 cost......... x 500,000
Cost of improvement__ ...... ..... ...  700,000

Value of section 126 improve
ment ____ L____ .’.___.... 15,000

O )
Value of section 126 improvement..........;. 15,000
(Taxpayer’s contribution)_____ .__ ..... 10,000

Amount included in gross 
income___ :......... ......... « 5,000

* * * * *
(Secs. 126 and 7805 of the Internal Revenue 
Code of 1954 (92 Stat. 2888, 26 U .S.C . 126; 68A 
Stat. 917; 26 U .S.C . 7805)
David E. Dickinson,
D irectorLegislation and Regulations 
D ivision .
[FR Doc. 81-23649 Filed 8-13-81; 8:45 am]
BILLING CODE 4830-01-M

DEPARTMENT OF LABOR

Wage and Hour Division, Employment 
Standards Administration

29 CFR Parts 1 and 5

Wages, Rates and Labor Standards; 
Further Deferral of Effective Dates of 
Regulations

AGENCY: Wage and Hour Division, 
Labor.
ACTION: Notice of further deferral of 
effective dates of regulations.

Su m m a r y : The Department of Labor 
further defers the effective dates of two 
final rules, 29 CFR Parts 1 and 5, from 
August 15,1981 (see 46 FR 36140, July 14, 
1981), until action is taken on today’s 
proposed rules.

This action is taken in order to permit 
proposed rulemaking which appears in 
today’s issue of the Federal Register.
' ■ For complete information on these 
actions see the following Federal 
Register documents in Parts VII and VIII 
of this issue of the Federal Register.

1. FR Document No. 81-23735 (29 CFR  
Part 1) [Part VII of this issue].

2. FR Document No. 81-23736 (29 CFR  
Part 5) [Part VIII of this issue]. 
e f f e c t iv e  DATE: The effective dates of 
these rules are deferred until action is 
taken on today’s proposed rules. The 
effective date of this deferral is August
14,1981.
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ADDRESS: William M. Otter, 
Administrator, Wage and Hour Division, 
Employment Standards Administration, 
Frances Perkins Department of Labor 
Building, Room S-3502, 200 Constitution 
Avenue, N.W ., Washington, D.C. 20210.
FOR FURTHER INFORMATION CONTACT: 
William M. Otter, Telephone: (202) 523- 
8305.
SUPPLEMENTARY INFORMATION: In the 
Federal Register of February 6,1981 (46 
FR 11253-11254) the Department of 
Labor published a notice deferring the 
effective dates of Parts 1 and 5 of Title , 
29 of the Code of Federal Regulations 
(29 CFR Parts 1 and 5) until March 30, 
1981. This action was taken in response

to a January 29,1981 Memorandum from 
President Reagan in order to allow a full 
and appropriate review of these rules.

Thereafter, the Department published 
additional notices delaying 
implementation of these regulations 
until August 15,1981 in order to 
reconsider these rules pursuant to 
Executive Order 12291. See 46 FR 18973 
(March 27,1981); 46 FR 23739 (April 28, 
1981); 46 FR 33514 (June 30,1981); 46 FR 
36140 (July 14,1981).

T h is  docum ent w ill fu rth e r d efer the  
e ffec tive  dates o f these regulations u n til 
actio n  is taken  on to d ay ’s proposed  
ru les.

Since these regulations have never 
gone into effect and since the agency is

proposing to revise these regulations for 
the reasons stated, it is inappropriate 
and contrary to the public interest to 
require compliance with these 
regulations during the period until a 
final determination is made. Under the 
circiimstances, separate notice and 
public comment on this further deferral 
of the effective date is impracticable 
and unnecessary and good cause exists 
for making these postponements 
effective immediately. This finding is 
made pursuant to 5 U.S.C. 553(b)(3)(B).

The following chart contains a 
description of each of the rules being 
deferred by this notice:

New effective date

Deferred until action taken on today's proposed rule. 

Deferred until action taken on today's proposed rule.

Rule Subject
Original publication of rule Previously scheduled 

in final form effective date

1 29 CFR Par t i .  

2. 29 CFR Part 5 .

Procedure for Predetermination of Wage 
Rates.

Labor Standards Provisions Applicable to 
Contracts Covering Federally Financed 
and Assisted Construction (Also Labor 
Standards Provisions Applicable to Non
construction Contracts Subject to the 
Contract Work Hours and Safety Stand
ards Act).

Jan. 16,1981 (46 FR 
43Q6).

Jan. 16, 1961 (46 FR 
4380).

Aug. 15, 1961 

Aug. 15,1961

Authority
The statutory authority for this action is as follows:
1. As to 29 CFR Part 1: 5 U .S.C. 301; R.S. 161, 04 Stat. 1267; Reorganization Plan No. 14 of 1950, 5 

276a—276a-7; 40 U .S.C. 276c; and the laws listed in Appendix A  of Part 1.
2. As to 29 CFR Part 5: 40 U .S.C. 276a—276a-7; 40 U .S.C. 276c; 40 U .S.C. 327-332; Reorganization 

U .S.C. 301; and the statutes listed in section 5.1(a) of Part 5.
Signed at Washington, D.C. this 12th day of August 1981.

Raymond J. Donovan,
Secretary o f Labor.
Robert B. Coilyer,
Deputy Under secretary o f Labor fo r Employment Standards.

U .S .a  Appendix; 29 U .S.C. 259; 40 U.S.C. 
Wan No. 14 of 1950, 5 U .S.C . Appendix: 5

|FR Doc. 81-23063 Filed 8-13-61; 8:45 am jB M JJN G  CODE 4510-27-M
29 CFR Part 4

Labor Standards for Federal Service 
Contracts; Further Deferral of 
Effective Date of Regulation

a g e n c y : Wage and Hour Division,
Labor.
a c t io n : Notice of further deferral of 
effective date of regulation.

Su m m a r y : The Department of Labor 
further defers the effective date of a 
final rule, 29 CFR Part 4, from August 15, 
1981 (see 46 FR 36140, July 14,1981), 
until action is taken on proposed 
revisions to the rule.

This action is taken in order to permit 
proposed rulemaking which appears in 
today’s issue of the Federal Register.

For complete information on this 
action see the following Federal Register 
document in Part IV of this issue of the

Federal Register. FR Document No. 81- 
23495 (29 CFR Part 4). 
e f f e c t iv e  DATE: The effective date of 
this rule is deferred until action is taken 
on today’s proposed rule. The effective 
date of this deferral is August 14,1981. 
ADDRESS: William M. Otter, 
Administrator, Wage and Hour Division, 
Employment Standards Administration, 
Frances Perkins Department of Labor 
Building, Room S-3502, 200 Constitution 
Avenue, NW ., Washington, D.C. 20210. 
FOR FURTHER INFORMATION CONTACT: 
William M. Otter, Telephone: (202) 523- 
8305.
SUPPLEMENTARY INFORMATION: In the 
Federal Register of February 12,1981 (46 
FR 11971) this Department published a 
notice deferring (staying) the effective 
date of Part 4 (including § 4.133) of Title 
29 of the Code of Federal Regulations 
(29 CFR Part 4) until April 17,1981 to 
permit further review of the rule. 
Thereafter, the Department published

additional notices delaying the 
implementation of this regulation until 
August 15,1981 in order to reconsider, 
these rules pursuant to Executive Order 
12291. See 46 FR 18973 (March 27,1981); 
46 FR 23739 (April 28,1981); 46 FR 33515 
(June 30,1981); 48 FR 38140 (July 14, 
1981).

This document will further defer the 
effective date of this regulation until 
action is taken on today’s proposed rule.

Since this regulation has never gone 
into effect and since the agency is 
proposing to revise this regulation for 
the reasons stated, it is inappropriate 
and contrary to the public interest to 
require compliance with this regulation 
during the period until a final 
determination is made. Under the 
circumstances, separate notice and 
public comment on this further deferral 
of the effective date is impracticable 
and unnecessary and good cause exists 
for making id s postponement effective
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immediately. This finding is made 
pursuant to 5 U .S.C. 553(b)(3)(B).

The following chart contains a 
description of each of the rules being

deferred by this notice:

Rule Subject Original publication of rule Previously scheduled 
in final form effective date New effective date

1. 29 CF RPa r t 4 ...... ....,.....Service Contract Act; Labor Standards for Jan. 16,1981 (46 FR : Aug. 15,1981
Föderal Service Contracta. 4320) and Jan. 19,

1981 (46 FR 4886).

Deferred until action is taken on today's proposed rule.

Authority
The statutory authority for this action is as follows: 41 U .S.C. 31 et seq ., 79 Stat 1034, as amended in 86 Stat. 789, 90 Stat. 2358; 41 U .S.C . 

38 and 39; and 5 U.S.C. 301.
Signed at Washington, D.C. this 12th day of August 1981.

Raymond J. Donovan,
Secretary o f Labor.
Robert B. Collyer,
Deputy Under Secretary o f Labor fo r Employment Standards.[FR Doc. 81-23864 Filed 8-13-81; 8:45 am}
BILLING CODE 4510-27-M

Office of the Secretary 

29 CFR Part 6

Labor Standards in Federal and 
Federally Assisted Construction 
Contracts and Federal Service 
Contracts; Administrative 
Proceedings; Further Deferral of 
Effective Date of Regulation
a g e n c y : Office of the Secretary, Labor. 
a c t io n : Notice of further deferral of 
effective date of regulation.

s u m m a r y : The Department of Labor 
further defers the effective date of a 
final rule, 29 CFR Part 6, from August 15, 
1981 (see 46 FR 36140, July 14,1981), 
until action is taken on proposed 
revisions to the rule.

This action is taken in order to permit 
proposed rulemaking which appears in 
today’s issue of the Federal Register..

For complete information on this 
action see the following Federal Register 
document in Part V  of this issue of the 
Federal Register FR Document No. 81- 
23496 (29 CFR Part 6). 
e f f e c t iv e  d a t e : The effective date of 
this rule is deferred until action is taken

Rule Subject

on today’s proposed rule. The effective 
date of this deferral is August 14,1981. 
ADDRESS: Alvin Bramow, Deputy 
Associate Solicitor, Division of General 
Legal Services, Office of the Solicitor, 
Department of Labor, Room N2464, 
Frances Perkins Department of Labor 
Building, 200 Constitution Avenue, N.W ., 
Washington, D.C. 20210.
FOR FURTHER INFORMATION CONTACT: 
Gail V . Coleman, Counsel for Contract 
Labor Standards, Division of General 
Legal Services, Office of the Solicitor, 
Department of Labor, Room N2464, 
Frances Perkins Department of Labor 
Building, 200 Constitution Avenue, N.W ., 
Washington, D.C. 20210, Phone 202-523- 
8268.
SUPPLEMENTARY INFORMATION: In the 
Federal Register of February 6,1981 (46 
FR 11253-11254) the Department of 
Labor published a notice deferring the 
effective date of Part 6 of Title 29 of the 
Code of Federal Regulations (29 CFR  
Part 6) until March 30,1981. This action 
was taken in response to a January 29, 
1981 Memorandum from President 
Reagan in order to allow for a full and 
appropriate review of this rule.

Thereafter, the Department published 
additional notices delaying

Original publication of rule Previously scheduled 
in final form effective date

implementation of this regulation until 
August 15,1981 in order to reconsider 
these rules pursuant to Executive Order 
12291. See 46 FR 18973 (March 27,1981); 
46 FR 23739 (April 28,1981); 46 FR 33514 
(June 30,198Í); 46 FR 36140 (July 14, 
1981).

This document will further defer the 
effective date of this regulation until 
action is taken on today’s proposed rule.

Since this regulation has never gone 
into effect and since the agency is 
proposing to revise this regulation for 
the reasons stated, it is inappropriate 
and contrary to the public interest to 
require compliance with this regulation 
during the period until a final 
determination is made. Under the 
circumstances, the separate notice and 
public comment on this further deferral 
of the effective date is impracticable 
and unnecessary and good cause exists 
for making this postponement effective 
immediately. This finding is made 
pursuant to 5 U .S.C. 553(b)(3)(B).

The following chart contains a 
description of each of the rules being 
deferred by this notice:

New effective date

Deferred until action is taken on today's proposed rule.1. 29 CFR Part 6 ___ _____  Rule of Practice for Administrative Proceed- Jan. 16,1981 (46 FR Aug. 15,1981
ings Enforcing Labor Standards in Federal 4398). 
and Federally Assisted Construction Con
tracts and Federal Service Contracts.

Authority
The statutory authority for this action is as 

follows: Sections 4 and 5,79 Stat. 1034,1035. 
as amended by 86 Stat. 789, 79Q, 41 U .S.C. 353 
and 354; 5 U.S.C- 301; Reorg. Plan No. 14 of .

1950, 64 Stat. 1267, 5 U .S.C. Appendix; 46 Stat. 
1494, as amended by 49 Stat. 1011, 78 Stat.
238, 40 U .S.C. 276a—276a-7; 76 Stat. 357-359, 
40 U .S.C . 327-332; 48 Stat. 948, as amended by 
63 Stat. 108, 72 Stat. 967,40 U .S.C . 276c.

Signed at Washington, D.C. this 12th day of 
August 1981.
Raymond J. Donovan,
Secretary o f Labor.|FR Doc. 81-23865 Filed 8-13-81; 8:45 am)
BILLING CODE 4510-23-M
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Occupational Safety and Health 
Administration

29 CFR Part 1952

Approval of Supplement to Virgin 
Islands State Plan
AGENCY: Occupational Safety and 
Health Administration, Labor. 
a c t io n : Final rule._________________________ __

SUMMARY: This notice announces the 
approval of the completion of a 
developmental step under the Virgin 
Islands Occupational Safety and Health 
Plan. The completed developmental step 
relates to the implementation of the 
plan’s enforcement program.
EFFECTIVE DATE: August 14,1981.
FOR FURTHER INFORMATION CONTACT: 
John Smith/Dorothy J. Johnson, Project 
Officers, Office of State Programs, 
Occupational Safety and Health 
Administration, 200 Constitution 
Avenue NW , Washington, D .C. 20210, 
(202)523-8081. N
SUPPLEMENTARY INFORMATION:

Background
The Virgin Islands Occupational 

Safety and Health Plan was approved 
under Section 18(c) of the Occupational 
Safety and Health Act of 1970 (29 U .S.C. 
667(c) (hereinafter referred to as the 
Act) and Part 1902 of this Chapter on 
September I t ,  1973 (38 FR 24896). Part 
1953 of this Chapter provides procedures 
for the review and approval of change 
supplements by the Assistant Secretary 
of Labor for Occupational Safety and 
Health (hereinafter called the Assistant 
Secretary).
Description o f Supplement

Enforcement Program. The Virgin 
Islands had previously completed its 
developmental step pertaining to 
operation of its enforcement program. 
Enforcement inspections were 
commenced in April 1974. This does not 
mean that the plan has achieved 
operational status pursuant to 29 CFR 
1954.3, but merely that enforcement 
inspections have been commenced by 
the State.
Location of the Plan and Its 
Supplements for Inspection and Copying

A  copy of these supplements, along 
with the approved plan, may be 
inspected and copied during normal 
business hours at the following 
locations: Office of State Programs, 
Occupational Safety and Health 
Administration, Room N-3613,200 
Constitution Avenue, N.W ., Washington, 
D.C. 20210; Office of the Regional 
Administrator, Occupational Safety and

Health Administration, Room 3445,1515 
Broadway, New York 10036; Department 
of Labor, Occupational Safety and 
Health Division, Building No. 1, Second 
Floor, Government Complex, Room 207, 
Lagoon Street, Frederiksted, St. Croix. 
Virgin Islands, 00840.
Public Participation

Under § 1953.2 of this chapter, the 
Assistant Secretary may prescribe 
alternative procedures to expedite the 
review process or for any other good 
cause which may be consistent with 
applicable law. The Assistant Secretary 
finds that the Virgin Islands plan 
supplement described above is 
consistent with commitments contained 
in the approved plan, which were 
previously made available for public 
comment. Accordingly, it is found that 
further public comment is unnecessary.

Decision
After careful consideration, the Virgin 

Islands plan supplement described 
above is hereby approved under 29 CFR  
Part 1953. This decision incorporates the 
requirements of the Act and 
implementing regulations applicable to 
State plans generally. In addition, 
Subpart S  of 29 CFR Part 1952 is hereby 
amended to reflect the completion of 
this developmental step. Accordingly,
§ 1952.254 is hereby amended by adding 
paragraph (1) as follows:

§1952.254 Completed developmental 
steps.* * * * *

(1) In accordance with § 1952.253(d), 
the safety enforcement program in the 
Virgin Islands was operational in April 
1974.

The supplement was approved by the 
Assistant Secretary on August 3,1981.
(Sec. 18, Pub. L. 91-596, 84 Stat. 1608 (29 
U .S.C. 667))

Signed at Washington, D .C . this 3d day of 
August 1981.
Thome G. Auchter,
A ssistant Secretary o f Labor.
[FR Doc. 81-23789 FSed 8-13-81:8:45 amj 
BILLING CODE 4510-26-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation 
and Enforcement

30 CFR Parts 716 and 785

Surface Coal Mining and Reclamation 
Operations initial and Permanent 
Regulatory Program; Deferral of 
Effective Dates
AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior.

ACTION: Deferral of effective dates,

SUMMARY: The effective dates of final 
regulations which were previously 
deferred at 46 FR 18023 (March 23,1981), 
46 FR 20211 (April 3,1981), 46 FR 23924 
(April 29,1981), and 46 FR 31258 (June
15.1981) are further postponed "until 
September 28,1981, and September 29, 
1981, (see below) to allow O SM  
additional time to comply with 
Executive Order 12291 (February 17, 
1981). The regulations deal with the 
prime farmland exemption and prime 
farmland definitions of OSM*s initial 
and permanent regulatory programs.
DATES: The new effective date of 30 CFR  
716.7(a) and (b) as published on January
22,1981, is September 28.1981, and of 30 
CFR 716.7(a)(2) and 785.17(a) as 
published on January 23,1981, is 
September 29,1981.
FOR FURTHER INFORMATION CONTACT: 
LeRoy de Moulin, Soil Scientist, Office 
of Surface Mining, Department of the 
Interior, Washington, D.C. 20240, (202) 
343-5261.
SUPPLEMENTARY INFORMATION: These 
regulations have been the subject of 
several Federal Register notices on 
suspension and effective dates as 
follows: Notice of Suspension of Certain 
Regulations, 44 FR 67942 (November 27,
1979); Notice of Suspension, 44 FR 77454 
(December 31« 1979); Extension of 
Effective Dates for Final Rules, 46 FR 
10707 (February 4,1981); Notice of 
Suspension of Certain Rules, 46 FR 
18023 (March 23.1981); Cancellation of 
Prior Notice and Deferral of Effective 
Dates for Final Rules, 46, FR 20211 (April
3.1981) ; Continued Suspension of Final 
Rules, 46 FR 23924 (April 25,1981) and 
Deferral of Effective Dates, 46 FR 31258 
(June 15,1981), Voluminous comments 
received from the public during the 
comment period which ended May 9, 
1981, required the deferral of the 
effective dates for an additional 60 days 
to enable O SM  to analyze thoroughly 
the public comments and decide 
whether to modify, issue or suspend 
these rules indefinitely pending the 
outcome of further rulemaking. 
However, due to additional 
requirements of Executive Order 12291 
(February 19,1981), O SM  finds it 
necessary to extend the effective date 
an additional 45 days.

Dated: August 11,1981.
J. S. Griles,
Deputy Director, O ffice o f Surface Mining,
[FR Doc. 61-23738 Filed *-T S -« l; «:45 am[BILUNG CODE 4310-05-M
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DEPARTMENT OF TREASURY

Office of Revenue Sharing

31 CFR Part 51

Handicapped Discrimination 
Regulations—Issuance With Interim 
Effect
AGENCY: Office of Revenue Sharing, 
Treasury.
a c t io n : Interim rule.

SUMMARY: The substantive provisions of 
the Revenue Sharing handicapped 
discrimination regulations take effect on 
an interim basis pending 
reconsideration of the HEW  
government-wide guidelines. Certain 
administrative requirements and one 
substantive provision will be deferred 
indefinitely pending completion of the 
reconsideration.
EFFECTIVE DATE; August 14,1981.
DATE: Comments concerning this interim 
regulation will be accepted until 
October 13,1981.
a d d r e s s : Send comments to: Chief 
Counsel, Office of Revenue Sharing, 
Treasury Department, 2401 E. St., N.W ., 
15th Floor, Washington, D.C. 20226.
FOR FURTHER INFORMATION CONTACT: 
Richard S. Isen, Chief Counsel 
(Designate); or
Jacqueline L. Jackson, Attorney, Office 

of Chief Counsel for Revenue Sharing, 
Treasury Department, Washington, 
D.C. 20226(202)634-5182. 

SUPPLEMENTARY INFORMATION:

Background
Pursuant to the case of Paralyzed 

Veterans o f Am erica, et al. v. Smith, 
etc., et al., United States District Court, 
Central District of California, No. 79- 
1979 WPG, the final Revenue Sharing 
handicapped discrimination regulations 
(31 CFR 51.55) published on January 5, 
1981 (46 F R 1120-1129) are in effect on 
an interim final basis as of the date of 
this notice, except for the following 
subsections: 51.55(b)(l)(ix), 51.55(c), 
51.55(d), 51.55(e), 51.55(f), 51.55(k)(4), 
51.55(k)(5), and 51.55(k)(6). The effective 
date of these enumerated subsections 
remains deferred as provided in the 
notice published on June 16,1981 (46 FR 
31409).

The public is advised that the 
Department of Justice is reviewing the 
HEW government-wide guidelines for 
handicapped discrimination 
enforcement (45 CFR Part 85) pursuant 
to the Executive Orders 12291 entitled 
“Federal Regulation,” and 12250 entitled 
“Leadership And Coordination of 
Federal Nondiscrimination Laws.” Any 
amendments to the Revenue Sharing

regulations resulting from this review 
will be made in accordance with those 
Executive Orders.

In lieu of the decision in Paralyzed 
Veterans o f Am erica, et al. v. Smith, 
etc., eta l., a regulatory impact analysis 
has not been prepared under Executive 
Order 12291.

Request for Comments
Comments are requested concerning 

provisions of the regulations that should 
or should not take effect. Comments are 
also requested on recommended 
revisions to the regulations. Lastly, 
comments are requested concerning the 
economic impact of the regulations. 
Consideration will be given to all 
comments received within 60 days of the 
issuance of this notice.

Authority
This notice is issued under the 

authority of the State and Local Fiscal 
Assistance Act of 1972, as amended (31 
U .S.C. 1221 et seq.) and Treasury 
Department Order No. 224 (January 26, 
1973) (33 FR 3342) as amended by 
Treasury Department Order No. 242 
Revision No. i ,  May 17,1977.

Dated: August 12,1981.
Judith A . Denny,
Acting Director, O ffice o f Revenue Sharing. 
Robert W . Rafuse, Jr.,
Deputy A ssistant Secretary (State and Local 
Finance).(FR D oc. 81-23926 Filed 8-13-81; 8:45 am]
BILUNG CODE 4810-28-M
POSTAL SERVICE 

39 CFR Part 111

Preparation Requirements for Third- 
Class 5-Digit ZIP Code Presorted Mail

AGENCY: Postal Service.
ACTION: Final rule.

s u m m a r y : This rule amends regulations 
in the Domestic Mail Manual governing 
the preparation of third-class bulk mail 
sent at the five-digit ZIP Code presort 
level rate. The regulation changes are 
necessary to relieve a significant 
increase in sack workload at the Bulk 
Mail Centers (BMCs). In general, the 
rule raises the minimum quantities per 
sack and changes preparation 
requirements for the bulk third-class 
five-digit presort rate as follows:

(1) For destinations other than unique 
3-digit ZIP Code cities, the minimum 
sack quantity is raised from the current 
10 pieces to 50 pieces or 15 pounds to a 
single five-digit ZIP Code destination, in 
a five-digit ZIP Code sack;

(2) For unique 3-digit ZIP Code city 
destinations (codes not shared with 
other offices), separate packages of at 
least 10 pieces of mail to the same 5- 
digit ZIP Code within that 3-digit city 
may be combined with other such 
packages for other 5-digit codes within 
the same city to meet the 50-piece or 15 
pound minimum, in a unique 3-digit 
multi-code city sack. However, 
quantities in excess of 50 pieces or 15 
pounds for a single 5-digit ZIP Code 
within the 3-digit unique coded city must 
be separately prepared in a five-digit 
sack.
EFFECTIVE DATE: September 13,1981.
FOR FURTHER INFORMATION CONTACT: ^  
Don Mumma of the Office of Mail 
Classification, 202/245-4353. 
SUPPLEMENTARY INFORMATION: On July
2,1981, the Postal Service published for 

f comment in the Federal Register , 
proposed changes to Parts 620 and 660 
of the Domestic Mail Manual (DMM) as 
described above (46 FR 34600-34603). 
Interested persons were invited to 
submit written comments concerning the 
proposed changes by August 1,1981.

Written comments were received from 
62 individuals and organizations. Forty- 
two of the comments were from 
individual commercial mailers 
(including mail preparation companies), 
five were from organizations 
representing third-class mailers, and 
fifteen were from a major labor 
organization and its affiliates.

Nine commenters expressed general 
support for the regulations as proposed 
by the Postal Service. While one of 
these commenters felt that the minimum 
quantity of pieces per sack should be 
100, rather than the 50 proposed by the 
Postal Service, the mailers in Support of 
the proposed minimum quantity 
basically agreed with one mailer's 
statement that “we have found that any 
mailing using a minimum piece 
requirement below 50 pieces has not 
been cost effective to process due to the 
extra labor costs involved for sorting, 
tying and bag tag processing.”

Nineteen commenters expressed their 
concurrence with the Postal Service’s 
need to take some action to alleviate the/  
operational difficulties described in the 
proposed rule, but felt that the 50 piece/
15 pound minimum quantity was too 
high. Sixteen of these commenters 
supported a 30 piece minimum, while 
three favored minimum quantities of 20 
or 25 pieces. Many of the commenters 
who supported an increase in the 
minimum quantity requirement from 10 
pieces per sack to 20 or 30, as well as 
several commenters who were opposed 
to any change in the minimum quantity
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required, apparently misunderstood the 
nature of the operational difficulties 
which the Postal Service is experiencing 
at this time. These mailers thought that 
the regulation changes are caused by a 
shortage of sacks in the postal system. 
As the Postal Service outlined in the 
proposed rule, however, the critical 
operational problem which must be 
resolved at this time is the substantial 
overload on sack-sorter equipment at 
the Bulk Mail Centers (BMCs), rather 
than problems related to supplying sack 
equipment to mailers. The problem of 
equipment availability is manageable 
through planned procurement of 
equipment, improved inventory control 
of present equipment supplies, and 
mailer cooperation in avoiding the 
tendency to hoard sacks. All of these 
efforts are currently underway. 
However, an increase in the availability 
of sacks will not alleviate the sack- 
sorter workload problem; rather, an 
increase in the number of sacks 
available for use will exacerbate the 
real overload problems at the BMCs. It 
was thus necessary for the Postal 
Service to seek other solutions to the 
workload problem.

As stated in the proposed rule, during 
the spring of 1981, a number of BM Cs 
were operating above their usual facility 
capacity at a time when volume would 
normally be dropping off. Observations 
were conducted to determine both the 
extent of the problem and the reason 
behind it. The volume of bulk third-class 
mail has been steadily increasing in 
recent years. This growth was 
anticipated and operational plans have 
been developed and implemented to 
handle the planned additional volume. 
However, the sudden and substantial 
increase in the number of sacks used in 
the preparation of bulk third-class 5- 
digit presort mail was not anticipated. It 
is this increase in the number of sacks 
flowing into the system which has 
caused the operational problems which 
the Postal Service must resolve. It was 
determined that the severe overload on 
the sack-sorter equipment at the BM Cs 
was almost entirely attributable to bulk 
third-class mail sent at the 5-digit ZIP 
Code presort level rate which was 
contained in "skin sacks" {sacks 
containing small quantities of mail; 
generally less than Va full).

Generally, third-clas mail volume 
begins a seasonal decline early in 
March, which “bottoms out" during late 
May and early June. Volume and the 
resultant workload begins a gradual 
increase at that time, with the annual 
“peak" volume period occurring during 
September and October. This year, 
however, the late spring decline in

workload did not occur. Since early 
March, the workload at the BMCs has 
been increasing rather than declining, so 
that by early May the BMC workload 
exceeded the normal “ peak" period by 
more than ten percent. The increase in 
the workload at the BMCs is expected to 
continue through the end of this fiscal 
year, and into the next. The workload 
dining the “peak” period this year is 
expected to exceed the normal “peak" 
workload at the BMCs by about 40 
percent. The Postal Service is extremely 
concerned that unless immediate steps 
are taken to alleviate the workload #  
problems at the BMCs, it will be forced 
either to turn to less efficient and more 
costly procedures for handling the 
excess sack volume or let the mail back 
up. We believe that mailers would 
object strongly to delays in the mail. 
Accordingly, the latter solution is no 
solution. Since observations showed 
that the problem was largely due to bulk 
third-class “skin sacks" sent at the 5- 
digit presort level rate, it was 
determined that the most effective and 
least onerous solution was one affecting 
only that category of mail.

As described in the proposed rule, 
several different levels were considered 
in setting new minimum quantities for 5- 
digit ZIP Code presort level rate sacks.
In considering an outside limit of a 100- 
piece minimum, about 80% of the third- 
class "skin sacks” would be eliminated 
and the workload at the BMCs would be 
reduced by approximately 20 percent, 
which is more than adequate to resolve 
the capacity problem. However, the 
Postal Service considered the potential 
impact on mailers at this level to be too 
severe if an adequate, even if less 
complete, remedy could be found. 
Moreover, a shift of substantial third- 
class volume from the 5-digit rate and 5- 
digit sacks to three-digit sacks (and 
therefore the basic rate) would have the 
adverse effect of increasing package 
handlings at sectional center facilities 
(SCFs).

A t the other extreme, as the Postal 
Service stated in its July 2,1981, 
proposed rule, a 30-piece minimum 
quantity was seriously considered. 
Although a 30-piece minimum would 
reduce the bulk third-class “skin sack” 
problem by about 50 percent, the 
resulting impact on the sack-sorter 
workload at the BM Cs would be only a 
little over 11%. This would not provide 
the relief necessary to reduce the sack- 
sorter overload to a workload level, and 
could lead to widespread need for costly 
and inefficient manual sack processing.

At the 50-piece level, the bulk third- 
class "skin sack” volume would be 
reduced by about 70 percent. This would

produce nearly a 16% reduction in the 
BMC sack-sorter workload. This level 
would reduce sack-sorter volumes to a 
point where they would approximate the 
volume levels expbrienced during April- 
June this year. While such levels are 
somewhat in excess of capacity, the 
Postal Service considers them to be 
barely manageable. We anticipate that 
about 35% of bulk third-class five-digit 
rate mail will be affected by a 50-piece 
minimum quantity. The Postal Service is 
certainly concerned about the impact of 
any change in preparation requirements 
on mailer operations. Every effort has 
been made in ims rulemaking to change 
as little as possible. Thus, only the 
subclass and rate level found to be 
primarily responsible for the overload of 
“skin sacks” is affected by this change. 
Moreover, the Postal Service will 
continue to monitor the sack-sorter 
workload at the BMCs. If it is found that 
a lower minimum quantity can be 
permitted without burdening the sack- 
sorter workload beyond control, the 
appropriate steps will be taken to 
reduce the minumum quantity 
requirement further. A t this time, 
however, the Postal Service believes 
that a minimum quantity level below 50 
pieces (or 15 pounds as explained in the 
proposed rule) places undue burdens on 
the equipment capacity at the BMCs and 
threatens to harm the entire bulk mail 
system. Failure to make this change in 
the near future would force the Postal 
Service to turn to expensive manual 
sack processing at the BMCs, which 
could distort the costs for third-class 
five-digit presort mail in the long run.

Four commenters suggested that the 
exception permitting 5-digit packages to 
be contained in sacks destined for 
unique 3-digit ZIP Code cities be 
extended to include 5-digit presort level 
rate packages sacked to any 3-digit 
destination, This suggestion would 
greatly increase the amount of package 
handling which occurs at sectional 
center facilities (SCFs). A  substantial 
increase in package handling at the 
SCFs is outside of the scope of the basic 
rate structure and classification system 
for 5-digit presorted bulk third-class 
mail. In addition, a substantial increase 
in the amount of package handling at the 
SCFs could significantly affect future 
costs and rates, This Suggestion will not 
be adopted in this rulemaking.

Three commenters questioned the 
stipulation contained in the unique 3- 
digit city exception that requires 50 
pieces or more to the same 5-digit 
destination to be separately sacked to 
the 5-digit level The Postal Service has 
determined that the provision in the 
unique 3-digit exception should not be



Federal Register / V o l. 46, N o. 157 / Friday, A ugust 14, 1981 / Rules and Regulations 41049

changed As was explained in the 
proposed rule, there is some benefit 
realized when sacks are prepared to the 
five-digit level. The Postal Service 
granted the latitude of permitting the 
commingling of smaller amounts of 5- 
digit packages in unique 3-digit sacks 
primarily as a means of lessening the 
adverse impact of the preparation 
changes on mailers. However, the Postal 
Service does not want to eliminate all of 
the advantages of 5-digit sacking such 
as decentralization of incoming 
secondary sorting to stations and 
branches for purposes of workload 
leveling.

One commenter suggested that the 
proposed regulations be clarified to 
ensure that post offices do not require a 
minimum of 15 pounds in each sack. 
Since the regulation clearly states that 
the minimum quantity of mail to a sack 
is 50 pieces or 15 pounds (emphasis 
added), the Postal Service does not 
consider further clarification necessary. 
The commenter also suggested that a 
listing of the unique 3-digit ZIP Code 
cities be issued with the regulation. 
Section 667.42(2) references Exhibit
122.634 of the Domestic Mail Manual, 
where such unique 3-digit cities are 
listed. The Postal Service considers it 
unnecessary and repetitive to include 
this list in section 667. A  copy of Exhibit
122.634 has been sent to this commenter.

Five of the labor organization
affiliates and one other commenter 
suggested that the proposed changes 
should be handled through the Postal 
Rate Commission. The Postal Service 
believes that it has the authority to 
change mail preparation requirements 
such as those regarding sacking. The 
present changes are adjustments to 
previous changes published in October, 
1979 (44 FR 60727-60740), which put the 
current sacking requirements into effect 
in order to encourage worksharing 
efforts by mailers. The ability to manage 
details such as sacking provisions is a 
part of the Postal Service’s operating 
responsibility and authority which is 
essential for the efficient management of 
the vast postal system. Postal 
management requires and has the 
authority to react in a timely manner to 
operational innovations, sudden 
changes in volume or mail makeup, and 
other situations which require prompt 
action. This type of change is not like 
rate or classification matter requiring 
Postal Rate Commission action. W e 
cannot believe that these commenters 
would continue in the same view if 
actually faced with the consequences of 
having the bulk mail processing system 
completely swamped under a sea of 10- 
piece sacks.

One commenter, a mailer of 
nonidentical weight metered pieces, was 
under the mistaken impression that he 
would have to alter his preparation 
methods for bulk third-class mail even 
though he does not mail at the 5-digit 
presort level rate. However, this final 
rule affects only bulk third-class mail 
sent at the 5-digit ZIP Code presort level 
rate.

Fourteen commercial mailers opposed 
any change in the 10-piece minimum 
quantity level for 5-digit ZIP Code 
presort rate third-class mail. Most of 
these mailers shared the 
misunderstanding regarding the nature 
of the problem as a sack shortage rather 
than a workload capacity problem. A s  
explained earlier in this final rule, the 
difficulty which the Postal Service seeks 
to control within this rulemaking is one 
of equipment workload. Several of these 
commenters expressed concern that a 
rise in the minimum quantity 
requirements would hurt their ability to 
participate in the presort program for 
bulk third-class mail. The Postal Service 
realizes that this may be an unfortunate 
result of this rulemaking. However, we 
feel that a capacity overload so severe 
as to threaten the Postal Service’s 
ability to process all bulk mail would be 
a much more unwelcome result. Over 
the long term, the increases m costs (and 
therefore rates) and the reduction in 
service which such an overload could be 
expected to produce would be more 
damaging to the attractiveness of this 
presort program for many mailers than 
this rule change should be.

A  few commenters proposed complex 
mail preparation schemes as 
alternatives to raising the minimum 
quantity level. The Postal Service is 
examining these proposals m detail, but 
considers them far too complex to 
administer or to be considered as 
nationwide solutions at the present time 
when a crisis situation is imminent. If it 
is found that alternative proposals 
would produce beneficial results, on a 
limited or nationwide basis without 
creating undue complexity in Postal 
Service requirements, these alternative 
proposals may be implemented. 
Adequate solution of the present and 
immediately forthcoming workload 
capacity problems is not possible with 
the alternatives suggested by these 
commenters.

Fourteen commenters, all affiliated 
with a major labor organization, 
provided comments in opposition to the 
proposed change. The comments of the 
fourteen affiliates and of the parent 
organization were essentially the same. 
In addition to a misunderstanding that 
the problem was largely one of sack

shortages, the labor organizations 
expressed concern about the impact of 
the proposed changes on their ability to 
take advantage df the bulk third-class 5- 
digit presort level rate. The labor 
organizations apparently feel that the 
impact of the proposed rule will be felt 
most severely by small mailers. The 
Postal Service does not believe this to 
be the case since density of mail 
coverage rather than size of the mailer 
business is the determining factor in 
sack preparation. Many small bulk 
third-class mailers, particularly those 
whose mailings are localized, should 
have no problem in meeting the new 
requirements. Furthermore, several large 
volume mailers, with annual volumes of 
over 150 million pieces, also expressed 
opposition to the change. It appears that 
the impact of the proposed rule turns 
more on the type than the size of the 
business.

Certain of the labor organization 
comments lead us to believe there may 
have been some misunderstanding 
regarding the impact of the proposed 
rule on the mailings of these 
organizations. H alf of the organizations 
discussed the impact o f the proposed 
rule on their journals, publications, or 
newsletters. These types of mailings 
qualify for second-class mail, which is 
not affected by this rulemaking. Only 
one of the labor organizations alluded to 
bulk third-class mailings in its 
comments. Further evidence of 
misunderstanding regarding the types of 
mail affected by this change is suggested 
by the relative volumes of second- and 
third-class mail entered by these 
organizations daring the past several 
years. Three of the organizations have 
no record of third-class mailings for the 
past several years and two have not 
applied for the necessary permits., In 
fact, for these organizations, the ratio of 
second- to third-class volume is 
approximately 10 to 1. Hie Postal 
Service does not believe, therefore, that 
the impact of the proposed rule on the 
labor organization commenters wiQ be 
as great as they may have foreseen.

Several commenters requested a 
“grace period”  of from 60 to 120 days 
before the increase in the minimum 
quantity requirement is implemented. 
Due to the severe nature of the capacity 
overload, and the fact that the “peak”  
volume period occurs during September 
and October, a lengthy grace period 
cannot be granted. Hie Postal Service is 
convinced that the sack-sorter workload 
problem has reached such a magnitude 
that immediate emergency 
implementation would be warranted. 
However, in appreciation of the fact that 
mailers need some lead time to prepare
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bulk third-class mailings, the Postal 
Service has set implementation for thirty 
days from the date of publication of the 
final rule. While capacity problems are 
anticipated during that thirty-day 
period, the Postal Service hopes that 
mailer cooperation will help to alleviate 
the temporary crisis situation. In that 
regard, all third-class mailers have been 
on notice at least since the proposed 
rule was published on July 2,1981, that 
serious problems exist and that an 
increase in the minimum requirements 
could be expected quickly. Moreover, as 
described in the proposed rule, 
representatives of major third-class 
organizations were apprised and 
consulted concerning both the problem 
and the need for rapid relief even before 
the publication of the proposed rule. The 
mailer representatives agreed that the 
only possible short term solutions would 
be either an increase inTtie minimum 
quantity requirement or a move to 
manual sack processing. None of the 
representatives favored the latter 
option.

In comparison to a hypothetical 
system which could run smoothly with 
5-digit presort rates for as little as 10 or 
even 30 pieces per sack, what this 
rulemaking requires will causq 
significant hardship for many mailers; 
we recognize that. But experience has 
now shown that smooth-running, cost- 
efficient service under a flood of “skin 
sacks” is not a realistic option, whatever 
we do. We simply cannot provide 
satisfactory service this September and 
October without relief from the recent 
surge in the “ skin sack” workload, 
which continues to boom as the peak 
mailing period nears. Many, or most, of 
the negative comments received in this 
rulemaking seem to have assumed that 
the crisis either is not real or can be 
tolerated with more modest 
adjustments. We heartily wish this were 
true. Our responsibility for managing the 
work and providing the service forces us 
to act on our assessment that the 
measures described are the minimum 
necessary to do the job.

In view of the considerations 
discussed above, the Postal Service 
hereby adopts the following changes to 
Part 620 and Part 660 of the Domestic 
Mail Manual, which is incorporated by 
reference in the Federal Register. 39 CFR  
111,1.

The changes are effective on 
September 13,1981, although mailers are 
permitted, and encouraged, to adopt 
them before that time.

PART 620—CLA SSIFICA T IO N  7
In 622.1, revise 622.12 to read as 

follows:

622.1 Eligibility.*  *  *  *  *
.12 Five-Digit Presort Level
a. Minimum Quantity. Each mailing 

must consist of at least 200 pieces or 50 
pounds of mail presorted to 5-digit 
destinations. Each piece must be part of 
a package of 10 or more pieces to the 
same 5-digit ZIP Code and the package 
must be sacked to the same 5-digit ZIP 
Code. Each sack must contain a 
minimum of 50 pieces or 15 pounds of 
mail to the same 5-digit ZIP Code in 
order to be eligible for the 5-digit presort 
level rate. Exception: mailers may 
commingle different 5-digit packages of 
10-50 pieces in sacks for unique 3-digit 
multi-ZIP Code cities listed in Exhibit
122.634 providing:

(1) each sack contains at least 50 
pieces or 15 pounds of mail, and

(2) no 3-digit city packages are 
included in the sack, and

(3) 50 pieces or 15 pounds of mail for a 
single 5-digit ZIP Code (within the 
unique 3-digit city) must be sacked 
separately.*  *  *  *  *
Part 660—Preparation Requirements 

In 667, revise .42 to read* as follows:
667.4 Preparation Requirements for  

Five-Digit Presort Level Rate.* * * * *
.42 Sacking. Ail qualifying packages of 

10 or more pieces must be placed in a 
sack. Each sack must contain at least 50 
pieces or 15 pounds of mail. Sacks may 
be prepared in one of two ways, as 
follows:

(1) If there are 50 pieces or 15 pounds 
of mail to a single 5-digit ZIP Code 
destination, they must be placed in a 5- 
digit sack. Five-digit sacks containing 
less than 50 pieces or 15 pounds may not 
be made. The sack must be labeled in 
the following manner:

Line 1: City, State and 5-Digit ZIP 
Code Destination.

Line 2: Contents.
Line 3: Office of Mailing.

Sample: ARLINGTON, VA 22202 
3C LTRS
BOSTON, MA 021

(2) If a mailer has less than 50 pieces 
or 15 pounds to the same 5-digit ZIP 
Code, and if that 5-digit ZIP Code is • 
included in a unique 3-digit multi-coded 
city listed in Exhibit 122.634, packages 
of that mail may be included in a sack 
containing other 5-digit packages within 
the unique 3-digit ZIP Code city. Each

sack must contain at least 50 pieces or 
15 pounds of 5-digit presorted mail. No 
3-digit city packages may be included in 
the sack. The sack must be labeled in 
the following manner:

Line 1: City, State and unique 3-digit 
city ZIP Code.

Line 2: Contents—5-DIGIT PKGS.
Line 3: Office of mailing.

Sample: SPOKANE, WA 992
3C LTRS - 5-DIGIT PKGS
BOSTON, MA 021

A  transmittal letter making these 
changes in the pages of the Domestic 
Mail Manual will be published and will 
be transmitted to subscribers 
automatically. Notice of these changes 
will be published in the Federal Register 
as provided in 39 CFR 111.3.
(39 U .S.C. 401, 403, 404)
Fred Eggleston,
A ssistant General Counsel, Legislative 
D ivision.

[FR Doc. 81-23814 Filed 8-13-81; 8:45 am]
BILLING CODE 7710-12-M

ENVIRONMENTAL PROTECTION 
AGENCY
40 CFR Part 52
[A -4 -F R L  18786]

Approval and Promulgation of 
Implementation Plans; Georgia: Bubble 
Action for the ITT Rayonler, Inc., in 
Jesup, Ga.

AGENCY: Environmental Protection 
Agency.
ACTION: Final rule. _________- __________

Su m m a r y : Georgia has submitted a 
State Implementation Plan (SIP) revision 
affecting the allowable particulate 
emission rates from the No. 6 Recovery 
Boiler, No. 3 Power Boiler and No. 5 
Smelt Dissolving Tank at the ITT 
Rayonier, Inc. in Jesup, Georgia. This 
action is being treated within the EPA 
bubble policy concept. More stringent 
controls are being placed on the sources 
that have shorter stacks and less 
stringent controls are required on the 
sources which have taller stacks. This 
will have a beneficial impact on the air 
quality and EPA is today approving this 
SIP revision.
d a t e : These actions are effective 
September 14,1981.
ADDRESSES: Copies of the materials 
submitted by the State may be
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examined during normal business hours 
at the following locations:
Public Information Reference Unit, 

Library Systems Branch, 
Environmental Protection Agency, 401 
M Street SW ., Washington, D.C. 20460 

Library, EPA, Region IV, 345 Courtland 
Street NE,, Atlanta, Georgia 30365 

Office of the Federal Register, Room 
8401,1100 L Street NW ., Washington, 
D.C. 20408

Georgia Department of Natural 
Resources, Environmental Protection 
Division, 270 Washington Street SW ., 
Atlanta, Georgia 30334 

FOR FURTHER INFORMATION CONTACT:
Mr. Barry Gilbert, Air Programs Branch, 
EPA Region IV at the above address and 
telephone number.404/881-3288 or FTS 
257-3286. *
SUPPLEMENTARY INFORMATION: 

Background
On December 18,1980, EPA received 

from the State of Georgia an SIP 
revision that pertains to the ITT 
Rayonier, Inc. in Jesup, Georgia. This 
revision was considered as a bubble 
application particulate controls on three 
sources.

ITT Rayonier has submitted an 
Equivalent Alternative Emission 
Reduction Option for particulate 
emissions from the No. 6 Recovery 
Boiler, No. 3 Power Boiler and No. 5 
Smelt Dissolving Tank at its Jesup kraft 
pulp mill. Each of these emission points has been permitted according to 
Georgia’s SIP applicable emission 
limitations. The No. 6 Recovery Boiler is 
presently under construction, and the 
power boiler and smelt tank are existing 
emission points which have recently 
demonstrated compliance by emission tests.

ITT’s strategy is to increase the SIP 
allowable particulate emissions of 52.1 pounds per hour from No. 6 Recovery 
Boiler by 24.7 pounds per hour. To offset this allowable emission increase, ITT has agreed to accept particulate emission limitation reductions of 10.0 pounds per hour on No. 3 Power Boiler and 14.7 pounds per hour on No. 5 Smelt 
Dissolving Tank. The option will therefore result in no net allowable emission increases.

Ambient air quality monitoring data from a particulate sampler at the Wayne County High School in Jesup near the pulp mill indicated ambient particulate 
concentrations in 1979 of a maximum 68 ug/m8 for the 24-hour average and a 34 ug/m3 for the annual geometric mean. These concentrations are significantly below the National Ambient Air Quality Standards. Analysis of the emission rates and stack parameters before and

after implementing the bubble indicates 
there will be an improvement in ambient 
air quality.

On May 6,1981 (46 FR 25322) EPA 
proposed approval of the bubble 
application and no comments were 
received.

Action

Based on the foregoing, EPA hereby 
approves Georgia’s bubble revision 
affecting the allowable particulate 
emission rates from the No. 6 Recovery 
Boiler, No. 3 Power Boiler and No. 5 
Smelt Dissolving Tank at the ITT 
Rayonier, Inc. in Jesup, Georgia.

Under Section 307(b)(1) o f the Clean 
Air Act, judicial review of EPA’s 
approval of this revision is available 
only by the filing of a petition for review 
in the United States Court of Appeals 
for the appropriate circuit on or before 
September 14,1981. Under Section 
307(b)(2) of the Clean Air Act, the 
requirements which are the subject of 
today’s notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements.

Pursuant to the provisions of 5 U.S.C. 
605(b) I hereby certify that the attached 
rule will not have a significant economic 
impact on a substantial number of small 
entities. This action only approves state 
actions. It imposes no new requirements.

Under Executive Order 12291, EPA  
must judge whether a regulation is major 
and therefore subject to the requirement 
of a Regulatory Impact Analysis. This 
regulation is not major because it only 
approves State actions and imposes no 
new requirement on sources.

This regulation was submitted to the 
Office o f Management and Budge t 
(OMB) for review as required by 
Executive Order 12291.

Note.—Incorporation by reference of the 
State Implementation Plan for the State of 
Georgia was approved by the Director of the 
Federal Register on July 1,1980.

(Sec. 110 of the Clean Air Act (4Z U .S .C .
7410»

Dated: August 8,1981.
Anne M. Gorsuch,
Adm inistrator:

Part 52 of Chapter I, Title 40, Code of 
Federal Regulations, is amended as 
follows:

Subpart L—Georgia

In § 52.570, paragraph (c) is amended 
by adding subparagraph (23) as follows:

§ 52.570 Identification o f plan.
* * . *

(c) The plan revisions listed below 
were submitted on the dates specified.
* * * * *

(23) Permit revision affecting the 
allowable particulate emission rates 
from the No. 6 Recovery Boiler, No. 3 
Power Boiler and No. 5 Smelt Dissolving 
Tank at the ITT Rayonier, Inc. in Jesup, 
Georgia submitted on December 18,
1980, by the Georgia Department of 
Natural Resources.
(FR Doc. 81-23786 Filed »-13-81; 8:45 amf 
BILLING CODE 6560-38-M

40 CFR Part 52 

IA 5-FR L: 1898-2}

Approval and Promulgation o f State 
Implementation Plans; Ohio

AGENCY: Environmental Protection 
Agency.
ACTION: Final rulemaking.

s u m m a r y : On March 27,1981, the State 
of Ohio submitted a revision to the total 
suspended particulates (TSP) portion of 
its State Implementation Plan (SIP). This 
revision is in the form of an alternative 
emissions reduction plan (“bubble”) for 
the General Motors Central Foundry 
(GM) located in Defiance County, Ohio. 
The purpose of today’s rulemaking is to 
announce the availability of the G M  
bubble and approval of it. This action 
will be effective on October 13,1981, 
unless notice is received within thirty- 
days that someone wishes to submit 
adverse or critical comments.
DATE: This action is effective October
13,1981.
a d d r e s s e s : Copies of this SIP revision 
are available for review at the following 
addresses:
Environmental Protection Agency, 

Region V , Air Programs Branch 230 
South Dearborn Street, Chicago, 
Illinois 60604

Environmental Protection Agency,
Public Information Reference Unit, 401 
M  Street, SW ., Washington, D .C.
20460

Ohio Environmental Protection Agency, 
Office of Air Pollution Control, 361 
East Broad Street Columbus, Ohio 
43215.
Written comments should be sent to: 

Gary Gulezian, Chief, Regulatory 
Analysis Section, Air Programs Branch 
EPA, Region V , 230 South Dearborn 
Street, Chicago, Illinois 60604.
FOR FURTHER INFORMATION CONTACT: 
Richard Clarizio, Regulatory Analysis 
Section, Air Programs Branch, EPA, 
Region V , 230 South Dearborn, Chicago, 
Illinois 60604.
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SUPPLEMENTARY INFORMATION: On 
March 27,1981, the State of Ohio 
submitted to EPA a revision to the TSP 
portion of its SIP. This revision is in the 
form of a bubble for eighteen sources 
located at General Motors’ Central 
Foundry (GM). A  public hearing on the 
GM  bubble was conducted by the State 
in Defiance County on March 11,1981. 
On March 26,1981, the Director of Ohio 
EPA approved the bubble provisions. 
Subsequent to the Director’s approval, 
the Governor of Ohio, on March 27,
1981, submitted the G M  bubble to EPA 
as a revision to the Ohio TSP SIP.

The GM  Central Foundry is located in 
Defiance County, Ohio, a-designated 
attainment area for TSP (46 FR 36701). 
The G M  bubble trades TSP emission 
reductions from eighteen sources 
located at the G M  Central Foundry. The 
sources affected by this bubble are six 
Brown-Bovier electric induction 
furnaces, six Ajax electric induction 
furnaces and six material handling 
processes (i.e., mold shakeout, casting/ 
mold separation equipment, sand 
reclamation and preparation devices, 
mold cooling and spudding operations 
and other material handling equipment).

TSP emissions from these sources are 
regulated by rule 11 of Chapter 3745-17 
of the Ohio Administrative Code. For 
the six Ajax furnaces and the six 
Brown-Bovier furnaces rule 3745-17-11 
specifies for each furnace, TSP emission 
limitations of 2.3 Ibs/hr and 1.9 lbs/hr 
respectively. The total TSP emissions 
allowed by rule 3745-17-11 from the six 
Ajax and the six Brown-Bovier furnaces 
are 25.2 lbs/hr.

Present actual TSP emissions are 22.5 
lbs/hr. from each of the Ajax' furnaces 
and 16.9 lbs/hr. from each of the Brown- 
Bovier furnaces. Total actual TSP 
emissions from these furnaces are 236.4 
lbs/hr.

Through the installation of additional 
air pollution control equipment the G M  
bubble will reduce TSP emissions from 
the Ajax and Brown-Bovier furnaces to
14.0 lbs/hr and 8.4 lbs/hr, respectively, 
for each furnace. Total TSP emissions 
for all of the furnaces would then be 7 
reduced to 134.4 lbs/hr.

To achieve the emission reduction 
goal of 25.2 lbs/hr specified in rule 3745- 
17-11, an additional TSP reduction of
109.2 lbs/hr needs to be achieved. The 
G M  bubble will achieve this goal by 
reducing TSP emissions from the six 
material handling processes previously 
mentioned by a total of 144 lbs/hr 
beyond what is presently required for 
these sources. Under the G M  bubble 
plan, the 144 lbs/hr reduction achieved 
as a result of implementing additional 
controls on the six material handling

processes will more than adequately 
offset the 109.2 lbs/hr reduction needed 
as a result of the new limits specified for 
the Ajax and Brown-Bovier furnaces. In 
fact, due to the implementation of the 
G M  bubble, TSP emissions in the area 
will be reduced by an additional 34.8 
lbs/hr beyond what is required by the 
SIP.

To ensure that the emission 
reductions for all eighteen sources are 
enforceable, Ohio EPA has submitted 
variances and modified operating 
permits for each of the eighteen sources 
subject to the GM  bubble. One variance 
was issued by Ohio EPA for each of the 
Ajax and Brown-Bovier furnaces. The 
variances contain specific emission 
limitations and compliance dates for 
each of the fymaces. For the Ajax  
furnaces an emission limitation of 8.4 
lbs/hr each is specified. For the Brown- 
Bovier furnaces, an emission limitation 
of 14.0 lbs/hr for each furnace is 
specified.

To ensure that the emission 
reductions from the six material 
handling operations are enforceable, 
Ohio EPA submitted modifications to 
existing operating permits for four of the 
sources and new permits to operate for 
the remaining two sources. The 
operating permits specify the exact 
emission limitation which each source 
must adhere.

A s evidence of air quality 
improvement the State submitted a 
modeling analysis conducted for the 
area. This modeling analysis used the 
RAM  rural model This model was run 
with five years of meteorological data 
and examined the impact of the GM  
bubble on maintenance in the area of 
the annual and daily TSP N A A Q S . The 
results of the model predicted that as a 
result of the G M  bubble, there would be 
an improvement in the air quality for 
both die annual and daily time periods.

EPA has reviewed the G M  bubble and 
has determined that it satisfies the 
following criteria specified in the 
December 11,1979 Federal Register.

(1) Eligibility—In order to be eligible 
for a bubble, the source must be in an 
area which demonstrates attainment of 
the National Ambient Air Quality 
Standard (NAAQS) for the criteria 
pollutant which would be affected by 
the proposed bubble.

The G M  bubble trades emissions of 
the criteria pollutant TSP. The GM  
Central Foundry is located in Defiance 
County, Ohio. This county is a 
designated attainment area for TSP (46 
FR ). this satisfies the eligibility 
requirements.

[¿¡'Com parability—The pollutants 
traded must be from the same criteria 
poUutant category. Furthermore, within

a category, pollutants that pose a 
significant health hazard cannot be 
traded against less harmful pollutants.

The G M  bubble only proposes to trade 
emissions from the criteria pollutant 
category TSP. The particulates emitted 
from the eighteen sources affected by 
this bubble are comparable in their 
health effects. EPA believes that the GM  
bubble satisfies the comparability 
requirements.

(3) Quantifiable and equal trades—  
Emissions under the bubble must be 
quantifiable. Any increase in TSP 
emissions from a source or sources must 
be accompanied by a corresponding 
reduction in TSP emissions from another 
source or sources. The trades among 
these 8010*068 must, at a minimum, be 
equal.

In order to verify and quantify the 
emission reductions an emissions testing 
program was utilized. A  reduction of
109.2 lbs/hr of TSP will be necessary if 
the emission limitations for the Ajax  
and Brown-Bovier furnaces are to be 
accepted. A s stated previously, as a 
result of the implementation of the GM  
bubble, the six material handling 
processes will achieve a total emission 
reduction of 144 lbs/hr. This represents 
a trade in TSP emissions which is 
beyond the minimum requirement of 
equality. Therefore, it is acceptable. EPA 
believes that the G M  bubble satisfies 
the quantifiable and equal trades 
requirements of the December 11,1979 
Federal Register,

(4) Specificity and enforceability— 
According to the December 11,1979 
Federal Register, emission limitations 
must be specified for each source which 
is subject to the bubble. These emission 
limitations and any control requirements 
which may be necessary, must be 
enforceable. Generally, the 
enforceability requirements are satisfied 
if the specific emission limitations and/ 
or control requirements are specified in 
an adopted regulation, variance or 
permit.

The G M  bubble contains operating 
permits, variances, and permit 
modifications for the eighteen sources 
subject to the bubble provisions. For 4 
each of these sources, specific emission 
limitations are established. Where 
additional time is needed to install 
additional control equipment, the 
permits or variances specify schedules 
for the installation and operation of the 
control equipment. EPA believes that 
this satisfies the specificity and 
enforceability requirements.

(5) Continuity and compliance—The 
continuity policy, as stated in the 
December 11,1979 Federal Register, 
requires that any bubble proposed for a
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SIP approved pursuant to Section 110 of 
the Clean Air Act must be submitted as 
an addition to and not as a replacement 
to the SIP. To satisfy the compliance 
requirements, the bubble: (a) may not 
provide the source with an opportunity 
to delay compliance with the existing 
SIP while awaiting EPA approval of the 
bubble, (b) may not be used to change 
the requirements specified in any 
existing court decrees.

EPA believes that the G M  bubble 
satisfies the continuity requirement 
since it proposes emission limitations 
which are in addition to and not 
replacements for what is in the SIP. For 
the following reasons EPA also believes 
that the GM  bubble satisfies the 
compliance requirements:

(a) The permits and variances issued 
for the sources covered under the GM  
bubble specifically state that the new 
emission limitations are not effective 
until EPA approves the GM  bubble. As p 
consequence of this provision in the 
permits and variances the compliance 
requirements of the existing SIP are still 
applicable while EPA is rulemaking on 
the GM  bubble.

(b) The bubble is not being used to 
change the requirements of any existing 
court decrqe.

EPA’s review of the GM  bubble 
indicates that it satisfies the criteria 
specified in the December 11,1979 
Federal Register. Therefore, EPA  
approves as part of the Ohio SIP the 
emission limitations interim ancl final 
compliance milestones control 
equipment requirements and testing 
procedures specified in the variances 
and permits submitted for the GM  
bubble. It should be noted, that any 
change in the permits on variances 
represents a revision to the SIP and as 
such must be submitted to EPA for 
review and approval.

The public should be advised that 
today’s action will not be effective until 
(60 days from today’s date.) If notice, 
however is received by (30 days from 
today’s date) that someone wishes to 
submit adverse or critical comments,
EPA will publish two subsequent 
Federal Register notices. One action will 
withdraw today’s final approval. The 
other action will repropose approval of 
the GM bubble and will provide the 
public with an additional 30 days to 
submit substantive comments on the 
proposed approval. At the end of that 30 
days public comment period EPA will 
evaluate all comments received and 
proceed with the appropriate final 
action.

Pursuant to the provisions of 5 U .S.C. 
Section 605(b), I hereby certify that this 
action will not have a significant 
economic impact on a substantial

number of small entities since it only 
affects one source and has been 
estimated to provide that source with an 
economic savings.

Under Executive Order 12291, EPA  
must judge whether a regulation is 
“major” and therefore subject to the 
requirements of a Regulatory Impact 
Analysis. Today’s action does not 
constitute a major regulation since it 
merely approves a State action for one 
source  ̂Furthermore, G M  has stated that 
implementation of the provisions 
approved today will provide it with 
significant economic savings.

This regulation was submitted to the 
Office of Management and Budget 
(OMB) for review as required by 
Executive Order 12291.

Under Section 307(b)(1) of the Clean 
Air Act, judicial review of this action is 
available only by thé filing of a petition 
for review in the United States Court of 
Appeals for the appropriate circuit by 
October 13,1981. Under Section 
307(b)(2) of the Clean Air Act the 
requirements which are the subject of 
today’s action may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements.

Note.—Incorporation by Reference of 
Michigan State Implementation Plan was 
approved by the Director of the Federal 
Register on July 1,1980.
(Section 110 of the Act as amended (42 U.S.C. 
7410))

Dated: August 8,1981.
Anne M. Gorsuch,
Adm inistrator.

Title 40 of the Code of Federal 
Regulations, Chapter I, Part 52 is 
amended as follows:

§52.1870 [Amended]
1. Section 52.1870(c) is amended by 

adding subparagraph (31).
(c) * * *
(31) On March 27,1981 the State of 

Ohio submitted a revision to the total 
suspended particulate (TSP) portion of 
its State Implementation Plan (SIP). This 
revision is in the form of an alternative 
emissions reduction plan (bubble) for 
the General Motors (GM) Central 
Foundry located in Defiance County, 
Ohio. Incorporated into Ohio’s SIP are 
the emission limitations, interim and 
final compliance milestones, control 
equipment requirements and testing 
procedures specified in the variances 
and permits submitted for thé GM  
bubble.

40 CFR Part 52

[A-10-FRL 1895]

Approval and Promulgation of 
Implementation Plan

a g e n c y : Environmental Protection 
Agency (EPA).
ACTION: Final rule.

s u m m a r y : EPA today approves the 
maintenance of pay provision as a 
revision to the Washington SIP as 
submitted by the State Department of 
Ecology. On June 24,1980, EPA  
published in the Federal Register (45 FR 
42514) minimum requirements for 
primary nonferrous smelter orders 
(NSO) issued pursuant to Section 119 of 
the Clean Air Act (herein referred to as 
the Act). However, before any N S O  can 
be issued, a provision regarding 
protection of the employee from loss of 
pay must be included in the Washington 
State Implementation Plan. The State 
submitted on April 28,1979 a 
maintenance of pay provision to satisfy 
Section 110(a)(6) of the Act.
DATE: August 14,1981.
ADDRESSES: The relevant material in 
support of this revision may be 
examined during normal business hours 
at the following locations:
Central Docket Section (10A-80-24), 

West Tower Lobby, Gallery I, 
Environmental Protection Agency, 401 
M  Street, S.W ., Washington, D.C. 
20460

Air Programs Branch, Environmental 
Protection Agency, Region 10,1200 
Sixth Avenue, Seattle, Washington 
98101

State of Washington, Department of 
Ecology, 4224-Sixth Avenue, S.E., 
Rowe Six, Bldg 4, Lacey, Washington 
98503

The Office of the Federal Register, 1100 
L Street, Room 8401, Washington, D.C. 
20460

FOR FURTHER INFORMATION CONTACT: 
Richard F. White, Air Programs Branch, 
M/S 625, Environmental Protection 
Agency, 1200 Sixth Avenue, Seattle, 
Washington 98101, Telephone: (206) 442- 
1226, FTS: 399-1226
SUPPLEMENTARY INFORMATION: On April
29,1981, EPA proposed in the Federal 
Register (46 FR 23955) to approve the 
maintenance of pay provision to the 
Washington SIP. EPA received no 
comments during the comment period. 
Therefore, EPA is approving the 
maintenance of pay provision to the 
Washington SIP. Readers are referred to 
the April 29 Federal Register for 
background information.

(FR Doc. 81-23781 Filed 8-13-81; 8:45 am] 

BILLING CODE 6560-38-M
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Under Section 307(b)(1) of the Clean 
Air Act, judicial review of this action is 
available only by filing of a petition for 
review in the United States Court of 
Appeals for the appropriate circuit 
within 60 days of today. Under Section 
307(b)(2) of the Clean Air Act, the 
requirements which are the subject of 
today’s notice may not be challenged 
later in civil or criminal proceeding 
brought by EPA to enforce these 
requirements.

Under Executive Order 12291, EPA  
must judge whether a regulation is 
“major" and therefore subject to the 
requirement of regulatory impact 
analysis. This regulation is not major 
because it only approves a State action 
and imposed no new regulatory 
requirements.

This regulation was submitted to the 
Office of Management of Budget (OMB) 
for review as required by Executive 
Order 12291.

Pursuant to the provisions of 5 U .S.C. 
605(b) I certify that SIP approvals under 
Sections 110 and 172 of the Clean Air 
Act will not have a significant impact on 
a substantial number of small entities. 
This action constitutes a SIP approval 
under Sections 110 and 172 of the Clean 
Air Act.

Part 52 of Chapter I, Title 40, Code of 
Federal Regulations is amended as 
follows:

Subpart WW -Washington

1. In § 52.2470 paragraph (c)(29) is 
added as set forth below.

§ 52.2470 Identification of plan.
* ♦ O t it

(c) * * *
(29) On April 28,1979, the State 

Department of Ecology submitted W A C  
173-400-160 as their maintenance of pay 
provision.

Note.—Incorporation by reference of the 
State Implementation Plan for the State of 
Washington was approved by the Director of 
the Federal Register on July 1,1980.
(Secs. 110 and 172, Clean Air Act (42 U.S.C. 
7410 and 7502))

Dated: August 8,1981.
Anne M. Gorsuch, ,
Adm inistrator.
[PR Doc. 81-23787 Filed 8-13-81; 845 am]
EM LUNG CODE 6560-38-M

40 CFR Part 52
[A -5 -FR L 1899-5]

Approval and Promulgation of 
Implementation Plans: Wisconsin

a g e n c y : Environmental Protection 
Agency.

ACTION: Final rule.

SUMMARY: On April 7,1981 (46 FR 
20690), the U.S. Environmental 
Protection Agency (EPA) proposed 
approval of and solicited public 
comment on a revision to the Wisconsin 
State Implementation Plan (SIP). The 
revision is in the form of a variance for 
Avis Rent-A-Car for its gasoline 
dispensing facility located in 
Milwaukee, Wisconsin. No public 
comments were received. This notice 
announces EPA’s final approval of the 
revision to the Wisconsin SIP. 
e f f e c t iv e  d a t e : This final rulemaking 
becomes effective on September 14, 
1981.
ADDRESSES: Copies of the SIP revision 
and supporting data are available for 
inspection during normal business hours 
at the following addresses:
United States Environmental Protection 

Agency, Air Programs Branch, Region 
V, 230 South Dearborn Street,
Chicago, Illinois 60604 

United States Environmental Protection 
Agency, Public Information Reference 
Unit, 401M  Street, S.W ., Washington, 
D.C. 20460
Copies of the submission are also 

available at: Wisconsin Department of 
Natural Resources, Bureau of Air 
Management, 101 S. Webster Street, 
Madison, Wisconsin 53703.
FOR FURTHER INFORMATION CONTACT: 
Delores Sieja, Regulatory Analysis 
Section, United States Environmental 
Protection Agency, 230 South Dearborn 
Street, Chicago, Illinois 60604, (312) 886- 
6053.
SUPPLEMENTARY INFORMATION: On 
March 3,1978 (43 FR 8962), and October 
5,1978 (43 FR 45993), pursuant to the 
requirements of Section 107 of the Clean 
Air Act (Act), EPA designated certain 
areas of the State of Wisconsin as not 
attaining the National Ambient Air 
Quality Standards (NAAQS) for ozone.

On January 26,1979 (44 FR 8220), EPA 
revised die National Ambient Air 
Quality Standards (NAAQS) from 0.08 
part per million (ppm) total 
photochemical oxidants for a maximum 
hourly average, to 0.12 ppm ozone for a 
maximum hourly average. Part D of the 
Clean Air Act requires the State to 
review its SIP for all areas that have not 
attained the N A A Q S . These SIP 
revisions must demonstrate attainment 
of the primary N A A Q S  as expeditiously 
as practicable, but not later than 
December 31,1982. Under certain 
conditions, the date may be extended to 
December 31,1987 for ozone or carbon 
monoxide. An adequate SIP for ozone is 
one which provides for sufficient control 
of volatile organic compounds (VOC)

from stationary and mobile sources to 
provide for attainment of the standards.

For stationary sources, the plan must 
include, as a minimum, legally 
enforceable regulations reflecting the 
application of reasonable available 
control technology (RACT) for those 
stationary sources for which EPA has 
published a Control Techniques 
Guideline (CTG) by January 1978. In 
addition, by each subsequent January, 
RACT requirements for sources covered 
by the C T G ’s published by the preceding 
January must be adopted and submitted 
to EPA.

The Wisconsin Department of Natural 
Resources (WDNR) has the authority to 
grant source specific variances from the 
SIP under Section NR 154.02(3). On May
8,1980, the W DNR received from Avis 
Rent-A-Car a request for a variance 
from Section NR 154.13{3)(c). Section NR 
154.13(3)(c) requires that gasoline 
dispensing facilities install both a 
submerged fill and vapor balance 
system for storage tanks having 
capacities greater than 2,000 gallons.

Avis operates a gasoline dispensing 
facility for refueling its vehicles at 603 
North 4th Street in Milwaukee, 
Wisconsin, an ozone nonattainment 
area. The gasoline storage system at the 
Avis installation consists of one 10,000 
gallon tank and thus Avis is subject to 
the requirements of Section NR  
154.13(3)(c). Avis claims, however, that 
compliance with this section is not 
technologically feasible as the gasoline 
storage tank is located under a 
multistory concrete parking garage.

W DNR’s review considered the 
difficulty of installing controls, the air 
quality impact, and the requirements of 
NR 154.02(3)(a)3, which must be met 
before a variance may be granted, and 
has determined that Avis has met all the 
necessary criteria for the variance. 
Therefore, on September 18,1980, the 
Wisconsin DNR granted Avis the 
requested variance for an exemption 
from the requirements of Section NR 
154.13(3)(c). However, Wisconsin 
regulations state that a variance will not 
become effective until submitted to and 
approved by EPA.

On September 9,1980, the State of 
Wisconsin formally submitted the Avis 
variance request to EPA as a revision to 
the ozone SIP. EPA has reviewed the 
variance and has determined that all 
procedural requirements were met.
EPA’s analysis of the technical support 
submitted on behalf of the proposed 
revision confirms that the operation of 
the Avis facility without the V O C  
control equipment specified in Section 
NR 154.13(3)(c) will not interfere with 
reasonable further progress towards
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attainment and maintenance of the 
ozone N A A Q S.

EPA agrees that it would be 
technologically infeasible to install both 
a submerged fill and vapor balance 
system at this facility. Therefore, on 
April 7,1981, (46 FR 26690) EPA  
proposed to approve the revision. 
Interested parties were given until May
7,1981, to comment on EPA’s proposed 
approval. No comments were received. 
This notice announces EPA’s final 
rulemaking action to approve this 
revision to the Wisconsin SIP.

Pursuant to the provisions of 5 U.S.C. 
605(b), I hereby certify that the attached 
rule will not have a significant economic 
impact on a substantial number of small 
entities. This action only approves State 
actions. It imposes no new requirements. 
In addition, this action only applies to 
one facility.

Under Section 307(b)(1) of the Clean 
Air Act, judicial review of this final 
action is available only by the filing of a 
petition for review in die United States 
Court of Appeals for the appropriate 
circuit within 60 days of date of final 
rulemaking. Under Section 307(b)(2) of 
the Clean Air Act, the requirements 
which are the subject of today’s notice 
may not be challenged later in civil or 
criminal proceedings brought by EPA to 
enforce these requirements.

Under Executive Order 12291, EPA  
must judge whether a regulation is 
“major” and therefore subject to the 
requirement of a Regulatory Impact 
Analysis. This regulation is not major 
because the only effect of approving the 
rule is to exempt one source (Avis Rent- 
A-Car) from the requirements of Section 
NR 154.13(3)(c) of Wisconsin 
Administrative Code. The exemption 
permits the source to continue the 
present operation of its facility.

This regulation was submitted to the 
Office of Management and Budget 
(OMB) for review as required by 
Executive Order 12291.,

Note.—Incorporation by reference of the 
State Implementation Plan for the State of 
Wisconsin was approved by the Director of 
the Federal Register on July 1,1980.

This final rulemaking is issued under 
the authority of section 110,172 and 
301(a) of the Clean Air Act.

Dated: August 8,1981.
Anne M. Gorsuch,
Administrator.

Part 40 of the Code of Federal 
Regulations, Chapter 1, Part 52, is 
amended as follows:

1. Section 52.2570(c) is amended by 
adding a new subparagraph (20) to read 
as follows:

§ 52.2570 Identification of plan. 
* * * * *

(c) * * *
(20) On September 9,1980, the State of 

Wisconsin submitted a variance to 
regulation NR 154.13(3)(c) for Avis Rent- 
A-Car.
(FR Doc. 81-23783 Filed 8-13-81; 8:45 am]
BILLING CODE 6560-38-M

40 CFR Part 62
[A-4-FRL 1892-6]

North Carolina; Plan for Control of 
Sulfuric Acid Mist Emissions From 
Existing Sulfuric Acid Production Units

AGENCY: Environmental Protection 
Agency.
a c t io n : Final rule.

s u m m a r y : This notice approves North 
Carolina’s plan for controlling sulfuric 
acid mist emissions from existing 
sulfuric acid production units. Portions 
of North Carolina’s plan were submitted 
to EPA by the Director of the North 
Carolina Division of Environmental 
Management on October 27,1978, and 
November 14,1979, to comply with the 
requirements of Section 111(d) of the 
Clean Air Act..Section 111(d) requires 
States to develop plans to control 
emissions of designated pollutants from 
certain existing sources. This action will 
be effective October 13,1981, unless 
notice is received on or before 
September 14,1981, that someone 
wishes to submit adverse or critical 
comments.
DATES: This action is effective on 
October 13,1981. To be considered, 
comments must be received by 
September 14,1981.
ADDRESSES: Written comments should 
be addressed to Walter Bishop of EPA  
Region IV’s Air Programs Branch (See 
EPA Region IV address below). Copies 
of the material submitted by North 
Carolina may be examined during 
normal business hours at the following 
locations:
Public Information Reference Unit, 

Library Systems Branch, 
Environmental Protection Agency, 401 
M Street, S.W ., Washington, D .C .. 
20460;

Office of the Federal Register, 1100 L 
Street, N.W ., Room 8401, Washington, 
D.C. 20005;

Library, Environmental Protection 
Agency, Region IV, 345 Courtland 
Street N.E., Atlanta, Georgia 30365; 

N .C. Department of Natural Resources 
and Community Development,

Division of Environmental
Management, P.O. Box 27687, Raleigh,
North Carolina 27611.

FOR FURTHER INFORMATION CONTACT:
Mr. Walter Bishop, EPA Region IV, Air 
Programs Branch, 345 Courtland St. N.E., 
Atlanta, Georgia 30365, Phone 404/881- 
3043 or FTS 257-3043.
SUPPLEMENTARY INFORMATION: In 
accordance with Section 111 of the 
Clean Air Act (amended August 1977 
Public Law No. 95-95), “Standards of 
Performance for New Stationary 
Sources,” EPA has promulgated 
standards of performance for certain 
source categories. These standards 
include emission limits for criteria 
pollutants (those for which National 
Ambient Air Quality Standards have 
been published) and non-criteria 
pollutants, and apply to "new” sources 
(i.e., new, modified, or reconstructed 
sources) which commenced construction 
after the date on which EPA proposed 
standards for that particular source 
category.

Paragraph (d) of Section 111 requires 
States to develop plans for the control of 
emissions of the same non-criteria, or 
designated, pollutants from existing 
sources, which are regulated from new 
sources. "Existing” sources were 
defined as those which are present prior 
to the date on which EPA proposed new 
source performance standards for that 
particular source category. The 
requirements for such plans are set forth 
in Subpart B of 40 CFR Part 60 
(November 17,1975; 40 FR 53346).

On October 27,1978 and November 
14,1979, North Carolina submitted a 
plan for controlling sulfuric acid mist 
emissions from sulfuric acid producers. 
The North Carolina statutes satisfy the 
EPA requirement that the State show 
that it has legal authority to carry out 
the plan. The submitted regulations 
specify emission standards, test 
methods, and compliance schedules.
The plan provides for an emission limit 
of 0.5 pounds per ton (0.25 kg/metric 
ton). EPA has evaluated the North 
Carolina plan by comparing it with the 
requirements for State plans for 
designated facilities, as set forth in 
Subpart B of 40 CFR Part 60, Adoption 
and Submittal of State Plans for 
Designated Facilities, and with the EPA  
Guideline Document, Control of Sulfuric 
Acid Mist Emissions from Existing 
Production Units (EPA-450/2-77-019).

The North Carolina plan controls acid 
mißt emissions from sulfuric acid 
producers that were in operation or 
were under construction before August 
17,1971. The acid production processes 
that are controlled are described in 40
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CFR 60 Subpart H  § 60.81(a). These 
sources must conduct continuous 
emission monitoring as per 40 CFR 60 
Subpart H § 60.84. EPA approves the 
North Carolina plan which completely 
satisfied EPA requirements.
Action

EPA is today approving the North 
Carolina Plan for die control of sulfuric 
acid mist from existing sulfuric acid 
plants. This is being donO without prior 
proposal because the changes are 
noncontroversial and have limited 
impact, and no comments are 
anticipated. The public should be 
advised that this plan will be effective 
October 13,1981. However, if notice is 
received on or before September 14,
1981, that someone wishes to submit 
adverse or critical comments the 
approval action will be withdrawn and 
a subsequent notice will be published 
before the effective date. The 
subsequent notice will be published 
before the effective date. The 
subsequent notice will withdraw the 
final and begin a new rulemaking by 
announcing a proposal of the action and 
establishing a comment period.

Pursuant to the provisions of 5 U .S.C. 
605(b) I hereby certify that the attached 
rule will hot if promulgated have a 
significant economic impact on a 
substantial number of small entities.
This action only approves state actions. 
It imposes no new requirements. In 
addition, this action only applies to a 
very small number of facilities.

Under Executive Order 12291, EPA  
must judge whether a regulation is major 
and therefore subject to the requirement 
of a Regulatory Impact Analysis. This 
regulation is not major because it merely 
ratifies State actions and imposes no 
new burden on sources.

This regulation was submitted to the 
Office of Management and Budget 
(OMB) for review as required by 
Executive Order 12291.

Under Section 307(b)(1) of the Clean 
Air Act, judicial review of EPA’s 
approval of this action is available only 
by the filing of a petition for review in 
the United States Court of Appeals of 
appropriate circuit within 60 days of 
today. Under 307(b)(2) of the Clean Air 
Act, the requirements which are the 
subject of today’s notice may not be 
challenged later in civil or criminal 
proceedings brought by EPA to enforce 
these requirements.

Note.—Incorporation by reference of State 
plans for designated facilities and pollutants 
was approved by the Director of the Federal 
Register on Jyly 1,1980.
(Secs. I l l  and 301(a) of the Clean Air Act, as 
amended (42 U S C  7411 and 7601(a)))

Dated: August 8,1981.
Anne M. Gorsuch,
Adm inistrator.

Part 62 of Chapter I, Title 40, Code of 
Federal Regulations is amended as 
follows:

Subpart II consisting of § 62.6350 is 
added as follows: •

Subpart II—North Carolina

Sulfuric Acid Mist From Existing 
Sulfuric Acid Plants

§ 62.8350 Identification of Man.
(a) Untitled.
(b) The plan was officially submitted 

on October 27,1978 and November 14,
1979.

(c) The plan includes the following 
types of sulfuric acid plants.

(1) Acid plants operated by Texas 
Gulf Sulfur Co. in Beaufort County, Swift 
Agricultural Chemical Corporation in 
Brunswick County, U SS Agri-Chemicals 
in Brunswick County, Wright Chemical 
Corporation in Columbus County and 
Northeast Chemical Company in New  
Hannover County.

(2) There are no oleum plants.
(3) There are no sulfur burning plants.
(4) There are no bound sulfur 

feedstock plants.
(Secs. I l l  and 301(a) of the Clean Air Act, as 
amended (42 U .S.C . 7411) and 7601(a)))
[FR Doc. 81-23823 Filed 8-13-81; 8:45 am]
BILLING CODE S560-38-M

40 CFR Part 81
[A-5-FRL 1896-7]

Designation of Areas for Air Quality 
Planning Purposes Attainment Status 
Designations: Wisconsin
AGENCY: Environmental Protection 
Agency (EPA). 
a c t io n : Final rule.

SUMMARY: EPA is revising the 
attainment status for portions of La  
Crosse County, Wisconsin, from 
secondary nonattainment for total 
suspended particulates (TSP) to 
attainment, thus making all of La Crosse 
County attainment for TSP. This 
revision is based on a request from the 
State of Wisconsin to redesignate La 
Crosse County. Under the Clean Air Act, 
designations can be changed if sufficient 
data is available to warrant such 
change.
EFFECTIVE DATE: September 14,1981. 
a d d r e s s e s : Copies of the redesignation 
request, technical support documents, 
and the supporting air quality data are 
available for copying and inspection 
during normal business hours at the

Region V  address and at the Public 
Information Reference U n it A  telephone 
call to Region V  is recommended prior- 
to your visit A  reasonable fee will be 
charged for copying. Public Information 
Reference U nit Room 2922, U.S. 
Environmental Protection Agency, 401M  
Street, SW ., Washington, D .C. 20480.

Copies of the supporting material are 
also available a t  Wisconsin Department 
of Natural Resources, Bureau of Air 
Management 1101 South Webster, 
Madison, Wisconsin 53707.
FOR FURTHER INFORMATION CONTACT: 
Debra Marcantonio, Air Programs 
Branch, Region V , U.S. Environmental 
Protection Agency, 230 South Dearborn 
Street Chicago Illinois 80604, (312) 886- 
6088.
SUPPLEMENTARY INFORMATION: The 
Clean Air Act Amendments of 1977 
added section 107(d), Which directed 
each State to detennine the National 
Ambient Air Quality Standards 
(NAAQS) attainment status of each air 
quality control region within the State, 
and to submit to die Administrator of 
EPA a list of nonattainment areas. The 
Administrator was required to 
promulgate the State lists, with any 
necessary modifications. The 
Administrator published these lists in 
the Federal Register on March 3,1978 
(43 FR 6962), and made necessary 
amendments in the Federal Register on 
October 5,1978 (43 FR 45993).

According to section 107(d) of the Act, 
the designation for an area may be 
changed whenever sufficient data exists 
to warrant such a change. In the June 12, 
1979 memo entitled “Section 107 
Redesignation Criteria," Richard G . 
Rhoads, the Director of USEPA’s Control 
Program Development Division, 
described EPA’s requirements for 
approval of a change in an area’s 
designation. A  change from primary 
nonattainment to either secondary 
nonattainment or attainment in an 
area’s nonattainment designation may 
be approved if there are eight 
consecutive quarters of recent ambient 
air quality data which show no 
violations of the appropriate N A A Q S.

On March 3,1978, EPA designated the 
following area of La Crosse County as 
nonattainment for the secondary TSP 
N A A Q S: Sub-city area defined as 
follows: North: Comer of La Crosse 
Street and Second Avenue, East on La 
Crosse Street to 10th Street West: 
Comer of Second Street and Main Street 
to La Crosse Street. South: Comer 10th 
Street and Main Street West to Second 
Street. E a s t  Comer of 10th Street, South 
to Main Street H ie  remainder of La
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Crosse County was designated as 
attainment for TSP.

On July 15,1980, the State of 
Wisconsin submitted a request to EPA 
in accordance with section 107(d)(5) of 
the Clean Air Act, to redesignate La 
Crosse County as attainment for TSP. In 
support of this request the State 
submitted 1977,1978 and 1979 quality- 
assured monitoring data from the 
Sawyer Auditorium and the Cowley 
Hall monitoring sites. These sites which 
are the only two hi-vol samplers 
permanently stationed in La Crosse 
which have been collecting data for 
several years. The July 15,1980 
submittal contained 11 consecutive 
quarters of quality-assured monitoring 
data showing no violations (through the 
third quarter of 1979) for the La Crosse 
County nonattainment area. Although 
one exceedance of the short-term 
secondary standard was recorded in 
June 1978 at the Sawyer Auditorium 
monitor, no violations of the TSP 
standards have be&n recorded at either 
site since 1978.

Therefore, since eleven quarters of 
recent monitoring data are available 
which show no violations of the TSP 
NA A Q S and since only eight quarters of 
data are necessary to change an area's 
nonattainment designation, EPA, on 
June 1,1981 (46 FR 29291) proposed to 
change the attainment status for 
portions of La Crosse County,
Wisconsin, from secondary 
nonattainment for TSP to attainment, 
thus making all of La CrosSe County 
attainment for TSP. A t the time of the 
proposed rule, a 30 day public comment 
period was provided. The public 
comment period ended on July 1,1981. 
However, no comments were submitted 
regarding this action. Therefore, based 
on the monitoring data submitted by the 
State of Wisconsin, EPA today is taking 
final action to approve this revision.

Pursuant to Executive Order 12291 
(Order), EPA must judge whether a 
regulation is “ major*' and therefore 
subject to the requirement of preparing a 
regulatory impact analysis. Today’s 
action does not constitute a major 
regulation because it only changes an 
area’s air quality designation, it does not 
impose any new regulatory 
requirements. This action was submitted 
to the Office of Management and Budget 
(OMB) for review as required by the 
Order.

Any comments from OMB to EPA and 
any EPA response to those comments 
are available for public inspection at the 
EPA Region V  office listed above.

Pursuant to the provisions of 5 U .S.C. 
Section 605(b) I hereby certify that the 
attached rule will not, if promulgated,

have a significant impact on a 
substantial number of small entities. 
This action does not impose any new 
regulatory requirements but merely 
changes an area’s air quality 
designation to attainment. - 

Under Section 307(b)(1) of the Clean 
Air Act judicial review of this action is 
available only by the filing of a petition 
for review in the United States Court of 
Appeals for the appropriate circuit 
within 60 days of today. Under Section 
307(b)(2) of the Clean Air Act, the 
requirements which are the subject to 
today's notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements.

40 CFR Parts 204,205, and 211
[EN-FRL 19045]
Noise Emission Standards for Portable 
Air Compressors, Medium and Heavy 
Trucks, Motorcycles and Motorcycle 
Replacement Exhaust Systems, Truck 
Mounted Solid Waste Compactors, and 
Noise Labeling Requirements for 
Hearing Protectors; Suspension of 
Enforcement of Recordkeeping and 
Reporting Requirements
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Suspension of enforcement of 
reporting and recordkeeping 
requirements.

s u m m a r y : The Environmental Protection 
Agency (EPA) is immediately 
suspending enforcement of the reporting 
and recordkeeping requirements of the 
following regulations: Noise Emission 
Standards for Construction Equipment« 
General Provisions; Noise Emission

(Section 107 of the Clean Air Act as 
amended)

Dated: August 8,1981.
Anne M. Gorsuch,
Adm inistrator.

PART 81—DESIGNATION OF AREAS 
FOR AIR QUALITY PURPOSES

Title 40 of the Code of Federal 
Regulations, Chapter 1, Part 81 is 
amended as follows:

1. Section 81.350 is amended by 
revising La Crosse County in A Q C R 128 
for TSP to read as follows:

§ 81.350 Wisconsin.

Standards for Motorcycles and 
Motorcycle Replacement Exhaust 
Systems; Noise Emission Standards for 
Truck Mounted Solid Waste 
Compactors; Product Noise Labeling, 
General Provisions; and Noise Labeling 
Requirements for Hearing Protectors.

The Agency is also proposing to 
revoke the reporting and recordkeeping 
requirements of these regulations. This 
notice of proposed rulemaking may be 
found in die “Proposed Rules" section of 
today’s Federal Register. The Agency is 
immediately suspending enforcement of 
these reporting and recordkeeping 
requirements and will not enforce them 
prior to final action on that proposal.

EFFECTIVE DATE: August 14,1981.

FOR FURTHER INFORMATION CONTACT: 
Timothy J. Dwyer; Acting Director,

Designated area
Does net 

meet 
primary 

standards

Does not
meet Cannot 

second- be 
ary classified 

standards

Better
than

national
standards

• * •  * ,  . • •
AQCR 128:

X
X
X
x
X
X
X
X
X
X
X
X
X
X
X
X• • * * • • • •

[FR Doc. 81-23785 Piled 8-13-81; 8:45 am]
BILUNG CODE 6560-38-M
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Noise Enforcement Division, at (202) 
426-4793. '
SUPPLEMENTARY INFORMATION: On 
January 14,1976, EPA promulgated a 
regulation (40 CFR 204.50, et seq.) which 
established noise emission standards for 
portable air compressors manufactured 
on or after January 1,1978 (41 FR 2162). 
On April 13,1976, EPA promulgated a 
regulation (40 CFR 205.50 et seq.) which 
established noise emission standards for 
medium and heavy trucks manufactured 
after January 1,1978 (41 FR 15538). On 
December 31,1980, EPA promulgated 
regulations (40 CFR 205.150 et seq. and 
205.165 et seq.) establishing noise 
emission standards for motorcycles and 
motorcycle replacement exhaust 
systems manufactured on or after 
January 1,1983 (45 FR 86694). On 
October 1,1979, EPA promulgated a 
regulation (40 CFR 205.200 et seq.) 
establishing noise emission standards 
for truck mounted solid waste 
compactors manufactured on or after 
October 1,1980 (44 FR 56526). On 
September 28,1979, EPA promulgated a 
regulation (40 CFR 211.203 et seq.) 
establishing noise labeling requirements 
for hearing protectors manufactured on 
or after September 27,1980 (44 FR 
56130).

Each of these regulations imposes 
reporting and recordkeeping 
requirements on the manufacturers of 
the regulated products, including 
provisions that manufacturers of 
regulated products submit production 
verification reports or labeling 
verification reports, as appropriate, to 
the Director of the Noise Enforcement 
Division.

The President’s proposed budget for 
Fiscal Year 1982, which was submitted 
to Congress on March 10,1981, provides 
for no funding of the noise enforcement 
program in F Y 1982 and indicates that 
the remainder of 1981 funds will be used 
to phase out the program by the end of 
the current fiscal year. Preliminary 
actions by Congress indicate that this 
portion of EPA’s budget will be enacted 
as proposed. As the first step in this 
phase-out process, the Agency is 
proposing elsewhere in this Federal 
Register that the reporting and 
recordkeeping requirements of these 
regulations be revoked. The Agency is 
immediately suspending enforcement of 
these reporting and recordkeeping 
requirements, pending final action on 
the proposed revocation of the reporting 
and recordkeeping requirements. The 
Agency is requesting that manufacturers 
of regulated products immediately stop 
submitting product verification reports 
and labeling verification reports to the 
Director of the Noise Enforcement 
Division.

This action affects only the .reporting 
and recordkeeping requirements of the 
regulations. All other provisions of the 
regulations promulgated under the Noise 
Control Act (42 U .S.C. 4901 et seq.) 
remain in effect. Regulated products 
remain subject, respectively, to the noise 
emission standards and labeling 
requirements of thé regulations.

Furthermore, although EPA will no 
longer be requiring manufacturers’ 
reports regarding compliance with these 
regulations, section 12 of the Noise 
Control Act (42 U .S.C. 4911), which 
provides for citizen suits to enforce 
noise control standards, remains in 
effect.

EPA has determined that this action is 
not a major rule under Executive Order 
12291, and therefore does not require a 
Regulatory Impact Analysis. EPA does 
not anticipate any significant adverse 
effects on competition, employment, 
investment, productivity, or innovation 
in the regulated industries. This action 
will result in a significant reduction of 
the reporting and recordkeeping burdens 
for the regulated industries.

This action was submitted to the 
Office of Management and Budget 
(OMB) for review under Executive 
Order 12291.

Under the provisions of the 
Regulatory Flexibility Act, 5 U .S.C. 601 
et seq., I hereby certify that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. It affects only enforcement of 
the recordkeeping and reporting 
requirements of the regulations; other 
portions of the regulations are 
unaffected. Moreover, this action will 
ease recordkeeping and reporting 
burdens for the affected manufacturers, 
and will have no adverse economic 
effects.

This action is being taken under the 
authority of Section 10 and Section 13(a) 
of the Noise Control Act of 1972, as 
amended by the Quiet Communities Act 
of 1978, 42 U.S.C. 4912(a).

Dated: August 7,1981.
Anne M. Gorsuch,
Adm inistrator.

For the reasons set out in the 
preamble, enforcement of the following 
reporting and recordkeeping 
requirements is hereby suspended:

PART 204—NOISE EMISSION 
STANDARDS FOR CONSTRUCTION 
EQUIPMENT

Subpart A—General Provisions 

Sec.
204.5-7 Submission of exemption 

request.

Subpart B—Portable Air Compressors

Sec.
204.53 Maintenance of records: 

Submittal of information.
204.55- 2(a)(2) (ii) and (iii)

Recordkeeping and notification 
when distributing compressors prior 
to production verification.

204.55- 2(f) Submittal of production 
verification testing schedules..

204.55- 4 Production verification report.
204.55- 10 Production verification 

based on data from previous model 
years.

204.57- 5 Reporting selective 
enforcement audit tests results.

204.58- 1 Submittal of written noise 
emission warranty.

204.58- 2 Submittal of list of possible 
acts of tampering.

204.58- 3 Submittal of instructions for 
maintenance, use $nd repair.

PART 205—TRANSPORTATION
EQUIPMENT NOISE EMISSION 
CONTROLS

Subpart A—General Provisions

205.5-7 Submission of exemption 
request.

Subpart B—Medium and Heavy Trucks

205.53 Maintenance of records: 
Submittal of information.

Subpart D—Motorcycles

205.157- 2(a)(2) (ii) and (iii) 
Recordkeeping and notification 
when distributing motorcycles prior 
to production verification.

205.157- 2(f) Submittal of production 
verification testing schedules.

205.157- 4 Production verification 
report.

205.157- 9 Production verification 
based on data from previous model 
year.

205.158(e) Maintenance of records.
205.160-5 Reporting selective 

enforcement audit test results.
205.161 Maintenance of records: 

Submittal of information.
205.162- 1 Submittal of warranty 

information.
205.162- 2 Submittal of list of possible 

acts of tampering.
205.162- 3 Submittal of instructions for 

maintenance, use and repair.
205.162- 4 Retention of durability 

records.
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Subpârt E—Motorcycle Replacement
Exhaust Systems

Sec.
205.168- 2(a) Recordkeeping and 

notification when distributing 
motorcycle replacement exhaust 
systems into commerce prior to 
production verification.

205.168- 2(g) Submittal of production 
verification testing schedules.

205.188-3 Production verification 
report.

205.168- 10 Production verification 
based on data from previous model 
year.

205.171-7 Reporting selective 
enforcement audit test results.

205.172 Maintenance of records: 
submittal of information.

205.173- 1 Submittal of warranty
information. '

205.173- 5 Retention of durability 
records.

Subpart F—Truck Mounted Solid
Waste Compactors t

205.203 Maintenance of records: 
submittal of information.

205.205- 2(a)(2) Recordkeeping and 
notification when distributing 
compactors into commerce prior to 
production verification.

205.205- 2(f) Submittal of production 
verification testing schedules.

205.205- 4 Production verification 
report.

205.205- 9 Production verification 
based on data from previous model 
years.

205.207- 5 Reporting selective 
enforcement audit test results.

205.208- 2 Submittal of list of possible^ 
acts of tampering.

205.208- 3 Submittal of instructions for 
maintenance, use and repair.

PART 211—PRODUCT NOISE
LABELING

Subpart A—General Provisions

211.110-5 Submission of exemption 
request.

Subpart B—Hearing Protective 
Devices

211.209(a) Maintenance of records: 
submittal of information.

211.209(b) Submittal of labeling 
verification test schedules.

211.210- 2(a}(2) Requests for extension 
of time.

211.210- 3 Submittal of label 
verification reports.

211.212-5 Submittal of compliance 
audit test reports.

(FR Doc. 81-23610 Filed 8-13-81; 845 am)
BILLING CODE 6560-33-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Health Care Financing Administration

42 CFR Part 405

Conditions of Participation for 
Hospitals; Conditions for Coverage of 
Sendees of Independent Laboratories; 
Immunohematological Testing, 
Transfusion Services and 
Bloodbanking

AGENCY: Health Care Financing 
Administration (HCFA), HHS.
ACTION: Final Rule.

SUMMARY: This regulation will provide 
uniformity in the requirements for 
immunohematological testing, 
transfusion services and bloodbanking 
for facilities participating in the 
Medicare program by adopting by cross- 
reference the Food and Drug 
Administration's (FDA) regulations in 21 
CFR Parts 606,610 and 640. The 
regulations are being adopted to 
implement a Memorandum of 
Understanding (MOU) between the 
Health Care Financing Administration 
(HCFA) and the FDA which has been 
signed by the Secretary on January 21, 
1980 and was published in the Federal 
Register on March 25,1980 (45 FR 
19136). This will result in a 
consolidation of the survey activities in 
approximately 3,800 facilities now being 
surveyed by both H CFA  and FDA.
These facilities consist of hospitals and 
independent laboratories certified for 
participation in the Medicare program 
whose transfusion services are also 
subject to registration and inspection by 
the FDA. This regulation will result in 
the reduction of duplication and result in 
savings to the Department.
EFFECTIVE d a t e : This regulation is 
effective on September 14,1981.
FOR FURTHER INFORMATION, CONTACT: 
Mr. Royal A . Crystal, (301) 594-7910. 
SUPPLEMENTARY INFORMATION:

Background
Since 1966, hospitals and independent 

laboratories participating in Medicare 
(Title XVIII of the Social Security Act) 
have been surveyed by the Department 
of Health and Human Services (DHHS) 
(and its predecessor) for compliance 
with health and safety standards. As  
part of the compliance process, each 
hospital or independent laboratory is

surveyed by a State agency under an 
agreement with H CFA  to determine that 
the hospital (including its blood bank or 
transfusion service) or the independent 
laboratory meets Federal standards 
located at 42 CFR 405.1028 or 405.1310 et 
seq., respectively. However, hospitals 
are approved if they áre surveyed and 
accredited by the Joint Commission on 
the Accreditation of Hospitals (JCAH) or 
the American Osteopathic Association 
(AOA), and this approval extends to 
their laboratory facilities. Concurrently, 
FDA has conducted inspections of blood 
banks and transfusion service facilities 
engaged in the collection and processing 
of blood and blood components under 
the provisions of the Food, Drug and 
Cosmetics Act (since 1973) and facilities 
engaged in interstate shipment of such 
blood components under the biologic 
provisions of the Public Health Service 
Act (since 1946).

With few exceptions, non-Federal 
hospitals and independent laboratories 
which áre surveyed under Medicare are 
also inspected by FDA. Early in 1979, 
H CFA  and FDA agreed to a M O U  to 
coordinate Federally required 
inspections of hospital blood banks and 
transfusion services, in order to 
minimize duplication of effort and to 
reduce the burden on affected facilities. 
H CFA  is adopting by cross-reference the 
FD A ’s regulations in 21 CFR Parts 606, 
610, and 640. The M O U  and 
implementing regulations will enable 
FDA to withdraw from the inspection of 
approximately 3,800 transfusion services 
which are already surveyed by the 
Medicare program, and still assure the 
health and safety of the patients. H CFA  
will retain portions of its current 
standards to clarify that the standards 
to be adopted will apply to services 
furnished to the patient, as well as to the 
blood products.

The only areas in which H CFA  will 
expand the scope of its survey activities 
are in facilities which perform 
procedures related to the emergency or 
therapeutic collection and processing 
(including labeling) of blood and blood 
components for transfusion purposes in 
facilities which do not routinely collect 
blood and which are not registered as 
blood establishments with FDA.-Only in 
these facilities will H CFA  have to 
increase, to some extent, the time and 
scope of its inspection for blood 
processing and labeling requirements to 
relieve these facilities from a duplicative 
FDA survey. These actions will reduce 
the burden on facilities and will not 
increase the number of surveys 
conducted for the Medicare program.

The standards of the JC A H  and A O A  
have been reviewed by H C F A  and FDA
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and have been found to be equivalent Jo 
those being adopted by H CFA . This 
includes the fact that JCA H  
accreditation standards include a 
presumption that a laboratory 
accredited by the College of American 
Pathologists meets those JCA H  
standards. Thus, a CAP-accredited 
laboratory in a JCAH-accredited 
hospital which is participating in the 
Medicare program is ordinarily 
surveyed neither by H CFA  nor the 
JCA H , since both in effect rely on the 
survey by CAP, Therefore, the State 
agencies will not have to routinely 
inspect facilities accredited by JC A H  or 
A O A  for compliance with the 
requirements being adopted and they 
will not have to increase their survey 
workload.

Since the facilities affected by this 
regulation are already subject to the 
FDA requirements, adoption of these 
requirements by H CFA  for the Medicare 
program will not have an impact on the 
operation of these facilities. Therefore, 
we need not provide advance notice for 
implementation.
Waiver of Notice of Proposed Rule 
Making

The regulations do not contain 
requirements that are not already 
covered by the existing FDA or H CFA  
regulations and facilities will not be 
subjected to any new or additional 
requirements under these regulations. 
The net results will be to reduce the 
number of surveys without addition of 
any new regulatory requirements.

The revisions to H CFA ’s regulations 
will conform its requirements for the 
survey of blood banks and transfusion 
services to those of FDA. This will 
continue to ensure patient health and 
safety, eliminate differences in 
applicable H CFA  and FDA  
requirements, and reduce the number of 
surveys and the cost of survey activities 
to the Department.

The amendments are needed to 
facilitate proper program administration. 
A  recodification and simplification 
effort to be completed in coordination 
with PHS early in 1982 (Cel 8/11/81) will 
consider other issues which require 

vmore time for development than those 
presented in this proposal; e.g., revision 
of the laboratory personnel standards* 
quality control and proficiency testing 
requirements. The amendments have 
already been extensively discussed with 
the groups affected by the changes, 
including the Joint Commission on the 
Accreditation of Hospitals, American 
Osteopathic Association, College of 
American Pathologists, American 
Association of Blood Banks, American 
Blood Resources Association* and the

American Hospital Association. The 
changes have been widely publicized in 
trade journals, newsletters* and at 
professional and national accreditation 
association meetings. In addition, FDA  
has notified all of the registered 
facilities covered under the agreement 
of the change as part of their registration 
renewal process. No adverse comments 
have been received from any of these 
sources.

The Department’s intent to consider 
this change was approved by the 
Secretary and a notice to that effect was 
published in the Federal Register (45 FR 
19316, March 25,1980). Until H CFA ’s 
regulations are amended to conform to 
FD A ’s, the deficiency citations issued by 
H CFA  are only by reference to FDA  
regulations, which by themselves are 
not sufficient authority for the Medicare 
program to require corrective action. 
FDA retains jurisdiction and can inspect 
the facility when necessary. However, 
FDA is in the process of deregistering 
these facilities and removing them from 
its inspection program. In order to 
eliminate potential problems with 
enforcement and to expedite 
implementation of the agreement, the 
regulation should be published as soon 
as possible. This will serve to protect 
the public interest by ensuring continued 
enforcement of necessary health and 
safety requirements with a considerable 
saving to the Department and regulated 
facilities in survey costs. In view of 
these reasons, H CFA  finds good cause 
to waive the Notice of Proposed Rule 
Making.

Regulatory Flexibility Act and Executive 
Order 12291

The Secretary certifies, pursuant to 
Section 605(b) of the Regulatory 
Flexibility Act (Pub. L. 96-354) that the 
regulation proposed in this final rule will 
not have a significant economic impact 
on a substantial number of small 
entities. The reason for the Secretary’s 
negative certification is that the 
proposed regulation imposes no new or 
additional requirements or surveys on 
the affected facilities. Actually, as a 
result of the regulation, the facilities will 
be subject to fewer inspections. Also, 
the number of forms to be completed 
and agencies to which the facilities must 
report will be reduced. The laboratories 
are already being surveyed by H CFA  
and the regulations and survey forms 
adopted from FDA will not impose any 
survey burden or have any economic 
impact on these facilities.

The Secretary has determined, in 
accordance with Executive Order 12291* 
that the final rule does not constitute a 
“ major rule” because it will not: have an 
annual effect on the economy of $100

million or more; result in a major 
increase in costs or prices for 
consumers, any industries, any 
governmental agencies or any 
geographic regions; or have significant 
adverse effects on competition* ! 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or import markets.

42 CFR Part 405 is amended as set 
forth below:

1. Section 405.1028(j)(6) is revoked and 
reserved

§ 405.1028 Condition of Participation- 
Laboratories.
* * * * *

(j) Standard; blood and blood 
products.
it it it it ★

(6) [Reserved]
h it it ★  *

2. Section 405.1317(b) is amended by 
adding paragraph (2}(Iv) to read as 
follows:

§ 405.1317 Condition—quality control.
*  it it it it

(b) Standard; quality control system— 
methodologies. Provision is made for an 
acceptable quality control program 
covering all types of analysis performed 
by the laboratory for verification and 
assessment of accuracy, measurement of 
precision, and detection of error. The 
factors explaining the standard are as 
follows:
it it it *  |  *

(2) Serology.
■it it h h it

(iv) All facilities performing 
transfusion of blood and blood products 
or serving as referral laboratories for 
these facilities must meet the Syphilis 
serology testing requirements of 21 CFR 
640.5(aJ. ^
*  it it it *

3. 405.1317(b) is amended by revising
(4)(i), (ii), and (iii), reserving paragraph
(b)(9) and adding paragraph (b)(10) to 
read as follows:

§ 405.1317 Condition—quality control.
it it it *  *

(b) Standard; quality control system— 
methodologies.* * * * *

(4) Immunohematology.
(i) ABO and Rho(D) grouping, 

antibody detection and identification, 
and compatibility testing must be 
performed according to the requirements 
of 21 CFR Part 606 (with the exception of 
21 CFR 606.20a, Personnel) and 21 CFR 
640 et seq.
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(A) ABO grouping shall be performed 
by testing unknown red cells with anti-A 
and anti-B grouping serums. For 
confirmation of ABO grouping, the 
unknown serum shall be tested with 
known group A1 and B red cells.

(B) The Rho (D) group shall be 
determined by testing unknown red cells 
with anti-D (anti-RhJ blood grouping 
serum. All Rh« negative donor and 
patient cells shall be tested for the Rhe 
variant (D").

(C) A  control system of patient’s cells 
suspended in the patient’s own serum or 
in albumin shall be employed when the 
test is performed in a high protein 
medium.

(ii) Blood and blood product 
collection, and processing and 
distribution shall conform to the 
requirements of 21 CFR Part 640, 
subparts A, B, C, D, and F, except that 
the testing laboratory must be a 
Medicare approved facility.

(iii) Dating periods for blood and 
blood products must conform to 21 CFR  
610.53.
* * * * #

(9) [Reserved.]
(10) Hepatitis testing requirements of 

21 CFR 610.40 must be met for all 
facilities performing transfusion of blood 
or blood products or serving as referral 
laboratories for these facilities. 
Laboratories may offer the test within 
the specialty of clinical chemistry or 
within the specialty of serology.
(Sections 1102,1861(e)(9), 1861(s)(ll) and 
1871 of the Social Security Act; 42 U .S.C.
1302,1395x(e)(9), 1395x(s)(ll), and 1395hh) 
(Catalog of Federal Domestic Assistance 
Program No. 13.714 Medical Assistance 
Program; 13.773 Medicare-Hospital Insurance; 
13.774 Medicare-Supplementary Medical 
Insurance)

Dated: April 6,1961.
Carolyne K. Davis,
Administrator, Health Care Financing 
Administration.

Approved: July 27,1981.
Richard S. Schweiker,
Secretary.
[FR Doc. 81-23644 Filed 8-13-81; 8:45 an]
BULLING CODE 4110-35-M

42 CFR Part 405

Medicare Program; Determination of 
Payment Amount for Services 
Furnished by Independent Rural 
Health Clinics

a g e n c y : Health Care Financing 
Administration (HCFA), HHS. 
a c t io n : Final rule with a request for 
additional comments.

s u m m a r y : This final rule amends the 
regulations concerning payment for 
services furnished by independent rural 
health clinics under the Medicare 
program. Specifically, we are amending 
the regulations at 42 CFR 405.2425(b) to 
clarify how interim Medicare 
reimbursement to theclinic is calculated 
when services are furnished to a 
beneficiary who has not met the 
Medicare Part B deductible 
requirements. The amendment is needed 
to correct an inaccurate statement in the 
current regulations of the rules 
governing payment in these situations.

We are also amending the regulations 
at 42 CFR 405.2427(b) to clarify our 
procedures to be used by the Medicare 
carriers in calculating the total 
reimbursement amount due the clinic at 
the time of final cost settlement. 
e f f e c t iv e  DATE: March 1 ,1978.

Comment date: Although we are 
publishing this as a final rule for reasons 
stated in the Supplementary 
Information, we will consider any 
comments received by October 13,1961. 
ADDRESSES: Address comments in 
writing to: Administrator, Health Care 
Financing Administration, Department 
of Health and Human Services, P.O. Box 
17073, Baltimore, Maryland 21235.

If you prefer, you may deliver your 
comments to Room 309G, Hubert H. 
Humphrey Building, 200 Independence 
Avenue SW ., Washington, D.C., or to 
Room 789 East High Rise Building, 6401 
Security Boulevard, Baltimore,
Maryland.

In commenting, please refer to BPP- 
110-FC. Agencies and organizations are 
requested to submit comments in 
duplicate.

Comments will be available for public 
inspection, beginning approximately two 
weeks after publication, in Room 309G 
of the Department’s offices at 200 
Independence Avenue SW ,,
Washington, D.C., on Monday through 
Friday of each week from 8:30 am to 5:00 
pm (202-245-7890).
FOR FURTHER INFORMATION, CONTACT: 
Bernadette Schumaker, 301-597-1048. 
SUPPLEMENTARY INFORMATION: 
Independent rural health clinics (RHCs) 
provide a variety of medical and health 
care services to Medicare beneficiaries. 
(Independent clinics are clinics that are 
not a part of a hospital, skilled nursing 
facility, or home health agency 
participating in Medicare as a provider 
of services.) Under current Medicare 
regulations (42 CFR 405.2425), these 
RHCs are reimbursed for covered 
services furnished to beneficiaries by an 
all-inclusive rate per visit. We calculate 
this rate at the beginning of a clinic’s 
cost reporting period. We determine the

rate by dividing the estimated cost of 
the RH C services by the anticipated 
number of visits with physicians, 
physician assistants or nurse 
practitioners that the clinic will furnish 
to its patients during the cost reporting 
period. This interim rate is paid 
throughout the reporting period, subject 
to the Medicare deductible and 
coinsurance requirements (see 42 CFR  
405.245), for each covered visit furnished 
to a Medicare beneficiary. A t the end of 
each reporting period, the RH C submits 
to the Medicare carrier a report of its 
actual costs incurred during the year 
and of the actual number of visits by 
beneficiaries and other patients. The 
carrier then determines the final 
reimbursement amount due the clinic in 
accordance with the procedures 
specified in 42 CFR 405.2427, and 
compares this amount with the interim 
payments made to the clinic during the 
reporting period. The carrier then 
reconciles any underpayments or 
overpayments.

The amendment to 42 CFR 405.2425 
concerns the rules governing the amount 
payable to the RH C for services 
furnished to a beneficiary when his Part 
B deductible has not been met. Under 
the deductible requirements, 
beneficiaries are responsible for the first 
$60 of expenses incurred for covered 
services in a calendar year.

A  conflict exists because there is an 
inconsistency between the regulations 
at 42 CFR 405.2425(b)(2) and the 
instructions we issued to implement 
these regulations. The regulations state 
that, if a beneficiary’s deductible has 
not been met, payment to the clinic will 
be made only if die clinic’s reasonable 
customary charges for the services 
furnished to the beneficiary exceed the 
amount necessary to satisfy the 
benficiary’s deductible. If this condition 
is met the amount necessary to satisfy 
the deductible will be subtracted from 
the all-inclusive rate, and 80 percent of 
the remainder, if any, will be paid to the 
clinic. However, if the amount necessary 
to satisfy the deductible was equal to or 
greater than the clinic’s reasonable and 
customary charge, the current regulation 
would preclude any payment to the 
clinic.

Our bill payment instructions to the 
carriers (Part A  Intermediary Manual, 
Part 3, § 3640.13), issued in March 1978, 
stated that, if the beneficiary’s 
deductible had not been met, and the 
clinic’s reasonable customary charges 
for the services (or the portion thereof 
applied to the deductible) are less than 
the all-inclusive rate, the amount 
applied toward the deductible would be 
subtracted from the all-inclusive rate,
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and 80 percent of the difference, if any, 
would he paid to the clinic. (If the 
customary charges—or the portion 
thereof applied to the deductible—were 
more than or equal to the all-inclusive 
rate, no payment is made.)

Example: A  R H C’s charge for services 
furnished to a beneficiary (upon which 
beneficiary deductible and coinsurance 
liability is calculated) is $15. The all-inclusive 
rate per visit for thé RHC, which is the basis 
for payment to the clinic, has been 
determined to be $20. The beneficiary has not 
met any portion of the deductible.

Therefore, all of the $15 charge, which is 
paid by the beneficiary, is applied toward the 
deductible.

Under the regulations, no payment would 
be made to the clinic. However, the 
instructions would allow the clinic to be paid 
$4. (All of the R H C’s charge is applied toward 
the deductible; the difference between the all- 
inclusive rate and the R H C charge is $5; 80 
percent of that difference is $4).

The instructions were based on 
Medicare payment procedures in effect 
for similar program areas, e.g., hospital 
outpatient departments. We became 
aware of the inconsistency between the ■ 
regulations and instructions when 
carriers began to make final settlements 
with the clinics in accordance with the 
regulations. In many cases, the carriers 
found that a payment made under the 
instructions resulted in an overpayment 
under the regulations, which required 
recoupment action by the Medicare 
program.

It was not our intention at the time the 
RH C regulations were issued to 
establish a payment system for RHCs 
that differs from payment systems in 
other settings. The instructions we 
issued are consistent with program 
intent and with payment procedures for 
these similar program areas. W e are, 
therefore, amending the regulations to 
reflect the intended procedures.

We are also amending 42 CFR  
405.2427(b)(1) of the regulations to 
clarify the procedures to be used by the 
carriers in calculating the total 
reimbursement amount due the clinic at 
final settlement. The amendment merely 
clarifies our existing policy and 
procedures, and does not present any 
new requirements. It specifies that the 
amount due is calculated on the basis of 
the average cost per visit multiplied by 
the number of beneficiary visits, less file 
incurred deductibles. This clarification 
is necessary to show the relationship 
between the amount paid to the clinic on 
an intérim basis and the total 
reimbursement due at final cost 
settlement.

The Medicare and Medicaid 
Amendments of 1980, enacted on 
December 5,1980, have made changes in 
the way rural health clinics are to be

paid. (See Pub. L. 96-499, Section 942). 
The statute provides that clinics will be 
paid the cost of rural health clinic 
services to Medicare beneficiaries, less 
deductibles and the charges made to 
patients, rather than 80 percent of these 
costs less deductibles as is now the 
case. Further changes in rural health 
clinic regulations to implement these 
statutory changes are forthcoming.
Effective Date

We are making these amendments to 
the regulations effective retroactive to 
March 1,1978, the effective date of the 
RHC reimbursement regulations. We 
chose this effective date because the 
regulations at 42 CFR 405.2425 have not 
been fully implemented; a number of 
carriers have followed the payment 
method provided in the instructions. We 
would, therefore, have to reprocess a 
substantial number of RH C claims if the 
effective date were prospective. To do 
so would involve a large administrative 
expense to the program while no benefit 
would accrue for beneficiaries nr RHCs.

Also, because of, the inconsistency in 
the regulatory language and the 
payment procedures in the instructions, 
an apparent overpayment has been 
created for many clinics. Establishing a 
retroactive effective date will eliminate 
this. The amendment, therefore, relieves 
a restriction on payment to RHCs and 
good cause also exists for establishing a 
retroactive effective date for the reasons 
indicated above.

Further, the revisions to 42 CFR  
405.2427 merely expand on and clarify 
existing policies and procedures that 
have been in effect since the original 
effective date of the RH C regulations. 
They clarify 42 CFR 405.2427 in light of 
the changes to 42 CFR 405.2425 and 
therefore, the same retroactive effective 
date is appropriate for this amendment

Waiver of Proposed Rulemaking
We are issuing this amendment as a 

final rule with a comment period, rather 
than as a Notice of Proposed 
Rulemaking, because we believe that the 
amendment is technical in nature and 
does not alter existing procedures. 
However, we will consider any 
comments received on this final rule and 
make any necessary changes based on 
those comments.

The change to 42 CFR 405.2425 will 
not in any way affect the calculation of 
beneficiary liability. Rather, the change 
will correct an error in the present 
regulations regarding the manner in 
which interim program payment is 
determined for RHCs. Further, waiver 
will permit prompt settlement of cost 
reports that have been suspended 
pending resolution of this issue.

Settlement on these cost reports will 
avoid cash flow problems for these 
clinics, while further delay would be 
contrary to the public interest.

We will be issuing instructions to the 
carriers that will detail correct payment 
and settlement procedures, as well as 
provide guidance in refunding 
overpayment amounts already collected 
from clinics.

"Hold Harmless” Provision

As indicated above, we believe the 
amendment to 42 CFR 405.2425 will 
correct an overpayment situation 
unintentionally created for some clinics 
and will therefore be advantageous to 
them. However, because we cannot 
know with absolute certainty what 
precise effect the change will have on 
any particular clinic, we intend to 
include a “hold harmless” provision in 
the implementing instructions. We will 
advise the carriers that, if they believe 
that an RH C may be disadvantaged 
under the new procedures, they should 
calculate the RH C final cost settlement 
using both the old and new 
methodologies and give the RH C the 
benefit of the higher amount determined. 
However, any RH C that believes that it 
has been disadvantaged by this change 
or has not received the benefit of a 
higher settlement amount should contact 
its carrier to determine if its final cost 
settlement has been or will be 
recalculated.

Impact on Small Businesses

Pub. L. 96-354, the Regulatory 
Flexibility Act, September 19,1980, 
requires Federal agencies to prepare a 
regulatory flexibility analysis if 
regulations and requirements would 
impact on small businesses or entities. 
The law applies if the regulations or 
requirements have a significant 
economic impact on (1) “small 
businesses” as defined under section 3 
of the Small Business Act; (2) not-for- 
profit enterprises independently owned 
and operated and not dominant in their 
fields; and (3) government jurisdictions 
serving less than 50,000 persons. We 
have determined that this regulation 
would principally affect only Medicare 
fiscal intermediaries and the manner in 
which they calculate reimbursement due 
RHCs. Intermediaries are not small 
entities or businesses within the 
meaning of the statute, and thus no 
analysis is required.

Regulatory Impact Analysis

The Secretary has determined, in 
accordance with Executive Order 12291, 
that this final rule does not constitute a 
“major rule” because it will not: have an
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annual effect on the economy of $100 
million or more; result in a major 
increase in costs or prices for 
consumers, any industries, any 
governmental agencies or any 
geographic regions; or have significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets.

42 CFR Part 405 is amended as 
follows:

1.42 CFR 405.2425 is amended by 
revising paragraph (b)(2)(ii) and adding 
a new paragraph (b)(2)(iii) to read as 
follows:

§ 405.2425 Payment for rural health clinic 
services.
* * * * *

(b) Payment to independent clinics.
* * * * * ggggP

(2) The interim amount payable by the 
carrier for a visit will be determined as 
follows:
* * • * * *

(ii) If the deductible has not been fully 
incurred by the beneficiary before the 
visit, and the amount of the clinic’s 
reasonable customary charges for the 
services that is applied to the deductible 
is less than the all-inclusive rate, the 
amount applied to the deductible will be 
subtracted from the all-inclusive rate 
and 80 percent of the remainder, if any, 
will be paid to the clinic.

(iii) If the deductible has not been 
fully incurred by the beneficiary before 
the visit, and the amount of the clinic’s 
reasonable customary charges for the 
services that is applied to the deductible 
is equal to or exceeds the all-inclusive 
rate, no payment will be made to the 
clinic.
* * * * *

2.42 CFR 405.2427 is amended by 
revising paragraph (b)(1) to read as 
follows:

§405.2427 Annual reconciliation.* * * * *
(b) Calculation o f reconciliation.
(1) The total reimbursement amount 

due the clinic for covered services 
furnished to Medicare beneficiaries will 
be based on the report specified in 
§ 405.2429(c)(2) and will be calculated 
by the carrier as follows:

(i) The average cost per visit will be

calculated by dividing the total 
allowable cost incurred for the reporting 
period by total visits for rural health 
clinic services furnished during the 
period. The average cost per visit will be 
subject to tests of reasonableness which 
may be established in accordance with 
this subpart.

(ii) The total cost of rural health clinic 
services furnished to Medicare 
beneficiaries will be calculated by 
multiplying the average cost per visit by 
the number of visits for covered rural 
health clinic services by beneficiaries.

(iii) The total reimbursement due the 
clinic will be 80 percent of the amount 
calculated by subtracting the amount of 
deductible incurred by beneficiaries, 
that is attributable to rural health clinic 
services, from the cost of these services.
(Sections 1102,1833,1861(aa), and 1871 of the 
Social Security Act; 42 U .S.C. 1302,1395, 
1395x(aa) and 1395hh)
(Catalog of Federal Domestic Assistance 
Program No. 13.774—Supplementary Medical 
Insurance Program)

Dated: May 14,1981.
Carolyne K. Davis,
Administrator, Health Care Financing 
Administration.

Approved: July 27,1981.
Richard S. Schweiker,
Secretary,(PR Doc. 61-23788 Filed 8-13-81; 8:45 am]BULLING CODE 4110-35-M v
FEDERAL EMERGENCY 
MANAGEMENT AGENCY

44 CFR Part 67

National Rood Insurance Program; 
Final Flood Elevation Determinations; 
Alabama, et al.

AGENCY: Federal Insurance 
Administration, FEMA.
ACTION: Final rule.

SUMMARY: Final base (100-year) flood 
elevations are listed below for selected 
locations in the nation.

These base (100-year) flood elevations 
are the basis for the flood plain 
management measures that the 
community is required either to adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP).

EFFECTIVE d a t e : The date of issuance of 
the Flood Insurance Rate Map (FIRM), 
showing base (100-year) flood 
elevations, for the community. 
ADDRESSES: See table below.
FOR FURTHER INFORMATION CONTACT: 
Mr. Robert G. Chappell, National Flood 
Insurance Program, (202) 755-5585, 
Federal Emergency Management 
Agency, Washington, D.C. 20472.. 
SUPPLEMENTARY INFORMATION: The 
Federal Insurance Administrator gives 
notice of the final determination of flood 
elevation for each community listed.

This final rule is issued in accordance 
with section 110 of the Flood Disaster 
Protection Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448), 42 U .S.C. 4001- 
4128, and 44 CFR Part 67). An  
opportunity for the community or 
individuals to apppeal this 
determination to or through the 
community for a period of ninety (90) 
days has been provided. No appeals of 
the proposed base flood elevations were 
received from the community or from 
individuals within the community.

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 44 
CFR Part 60.

Pursuant to the provisions of 5 U S C  
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that the (final) flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A  
flood elevation determination under 
section 1363 forms the basis for new 
local ordinances, which, (f adopted by a 
local community, will govern future 
construction within the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
flood plain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with federal 
standards, the elevations prescribe how 
high to build in the flood plain and do 
not proscribe development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic 
impact.

The final base (100-year) flood 
elevations for selected locations are:
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Final Base (100-Year) Flood Elevations

State Ctty/town/ county Source of flooding Location

#  Depth in 
feet above

ground.
* Elevation 

in feet 
(NGVD)

Alabama........................ City of Florence, Lauderdale Co. (FEM A-6027)................ _...... Cox Creek.

Huddon Creek,__
Wilson Creek...... „
Sweetwater Creek

Maps available for inspection at City Hall, 110 West College Street Florence, Alabama 35630. 

North Carolina___»...... Unincorporated Areas of Nash County (FEMA-6048)....... . ._  Swift Creek

Compass Creek... 
Pig Basket Creek. 
Stony Creek.... .

Maple Creek..»,____
Sapony Creek_____

Tar River_________

Turkey C reek...»___

Grape Branch_____ _

Fishing Creek....__...

Maps available for inspection at Nash County Courthouse, Nashville, North Carolina 27856.

Just upstream of Helton Drive.... _......................................
Approximately 200 feet downstream of confluence of 

Huddon and Wilson Creeks.
Just downstream of County Road 16____ ________.____
Just downstream of Kings Bridge Road...... .....................
Just downstream Union Avenue . . . ..... ..................... ..........
Just upstream of Colorado Avenue...... _...........................
Just downstream of Broadway Street................. ..............
Just downstream of Lee HWY (U.S. HWY 72 )_______

Just upstream of Seaboard Coastline Railroad_______
Approximately 600 feet at upstream of U.S. Highway 

301.
Just upstream of North Carolina Route 4 8 .....___ ..........
Just downstream of North Carolina Route 1003......____
Just downstream of North Carolina Route 1524______
Just downstream of North Carolina Route 1003___
Just upstream of North Carolina 1544...........___ ..........
Just upstream of North Carolina 1603.... ..........................
Just downstream of Nashville Urban Extraterritorial 

Boundary or approximately 500 feet downstream of 
North Carolina Route 1600.

Just upstream of North Carolina 1603....... .....................«
Upstream North Carolina Route 1717____...._._____...»
Just downstream of U.S. Highway 58...______ _______
Just downstream of North Carolina 1544..........................
Just upstream of North Carolina Route 5 8 ___________
Just downstream of North Carolina Route 1933....... ......
Just upstream of North Carolina Route 1001 ...................
Just upstream of North Carolina Route 581__________
Just upstream of U.S. Route 6 4 ______________ _____
Just downstream of North Carolina 1101 » ..... .............» .
Just upstream of Southern Railw ay.»».............................
Approximately 700 feet at upstream of State Road 

1717.
Just downstream of State Road 1222______ » ...__
Just upstream of Interstate Highway 95 Southbound...» 
Just upstream of State Road 1342________________ »

North Carolina. City of Rocky Mount Edgecombe and Nash Counties 
(FEMA- 6048).

Tar River__________ _________... Just upstream of State Road 1243________________
Just downstream of U.S. Highway 301 (Business)_____
Just downstream of State Road 1714 (Nashville Road).

Tar River Tributary___________ ..... Just upstream of State Road 1251..... ...........................
Horn Beam Branch......__________Just upstream of U.S. Highway 301 By-Pass__________

Just downstream of State Road 1535_______________
Compass Creek______ .. .» _____ Just upstream of North Carolina 9 7__ __________ ...___

Just upstream of State Road 1538_______ ______ r...
Cowlick Creek___........................ Just upstream of U.S. Highway 64 (Raleigh Road)____ _

Just downstream of Courtland Avenue______________
Parker Canal.......... .... ............. ........ Just downstream of Grand Avenue_______ ___......_____

Just downstream of Atlantic Avenue_____________ .....
Goose Branch________________ Just upstream of Highway 43/48 (Benvenue Road)____

Just downstream of Country Club Rd......__ __________
Stony Creek________ __________ Just downstream of U.S. Highway 301...»__ ,._____ ....

Just upstream of U.S. Highway 64________________ _
Maple C ree k.......» .»__..._______ Just upstream of State Road 1713 (Old Mill Road)______

Just downstream of State Road 1544 (Haitfax Road).....
Grape Branch...________________Approximately 100 feet upstream of State Road 1717

(West Mount Dr.).
Little Cokey Swamp................» ..» r. Just downstream of State Road 1002_ (Old Wilson

Road). —
Just upstream of Kinlaw Street___ _____ ____________

Little Cokey Swamp Tributary...».__Just downstream of State Road 1152 (Arlington SL)____
Just upstream of U.S. highway 301 Business__ ______

Maps available for inspection at City Hall, 131, N.E. Main Street, Rocky Mount North Carolina 27801

*517
*548

*555
*553
*434
*466
*538
*576

*92
*9 6

*116  
*131 
* 132 
*128  
*118  
*123  
*131

*167
*134
*141
*112
*135
*137
*146
*155
*164
*160
*166
*105

*105
*115
*125

*74
*83

*103
*90*88

*105
»80
*91
*83
*97
*84
*98*86
*96
*96

*114
*102
*116
*105

»101

*122
*113
*127

Pennsylvania Norristown, Borough, Montgomery County (Docket No. 
FEMA-6027).

Schuylkill River. 

Stony Creek__

Tributary to Stony Creek. 

Sawmill Run.________ ....

Maps available for inspection at the Borough Building, 235 East Airy Street Norristown, Pennsylvania.

Downstream Corporate Limits_____ _______ _____ ___
Upstream Corporate Limits________________________
Confluence with SchuytkH River___________ ________
Upstream Mark ley and Elm Streets_______ ____ _____
Upstream Steriger Street....... .............. ,....... ....... . . .» —
Upstream Dam________ _________________ ________
Approximately 1,680' upstream Dam.................................
Confluence with Tributary to Stony Creek___ ________
Approximately 165' upstream of confluence of Tribu

tary to Stony Creek.
Confluence with Stony Creek............................ .................
Approximately 780* upstream of confluence with Stony 
. Creek.
Upstream Fomance Street Dam......................................
Downstream Johnson H ig h w ay.......... .......................—

*75
*80
*79
*84
93

*97
*108
*115
*116

*115
*t23

*143
*168
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Final Base ( 100-Year) Flood Elevations—Continued

#  Depth in  
feet above

State City/town/county Source of flooding Location 'Ite ra tio n
» - . in  feet

(NGVD)

Rhode Island.....„» __ Central Fads, City, Providence County (Docket No. FEMA- Blackstone River........... .....................Downstream Corporate Limits________________
6020). Upstream side of Pantex Dam_______ _______

Downstream side of downstream Conrad crossing
Sayles Dam_______ ____ ___ »................ .......» .
75' upstream of Broad S tree t..........................__
Upstream Corporate L im its ..........._____............

Maps available ter inspection at the City Halt, 580 Broad S treet Central Fads, Rhode Island.

Rhode Island...,____ _ Woonsocket City, Providence County (Docket No. 'FEMA- Btadkstone R iver..»»»»..».».__ _ Downstream Corporate Limits...._____ ______________ _
6015).. Upstream of Conrad.... ... ............................. ............„.........»

Just downstream of Woonsocket Falls Dam______ _
Just upstream of Woonsocket Falls Dam____ .» .» .__...
Upstream Corporate Limits._» . .» » _________ _

Min R iv e r» » .» » » __________ ___ Approximately 1,200’ upstream of confidence with
Blackstone River.

Just upstream of Priviledge S tm t____ . .. . . . . . . . . . . . . . .___
Upstream of 1st dam downstream of Diamond Hilt 

Road.
* Upstream of 2nd dam downstream of Diamond Hill

Road.
Upstream of 3rd dam downstream of Diamond Hi8

\  71 Road.
Upstream Corporate Limits__ _____ _______ .» .» » __....

Peters iRiver.»   Approximately 1,180' upstream Of confluence with
Blackstone River.

Just downstream of Mill Street_______  ■ ___
Upstream of Guerin Spinning Dam___....._____ ___ ___
Approximately 900' upstream of Guerin Spinning D am »
Approximate^ 60' downstream of unnamed Dam______
Downstream of Wood Avenue___ ; t
Upstream Corporate L im its»»»» » ...» » .» .»» .» .__..» » .

Maps available for inspection at the Office of the City Engineer, City Had, 16S Main Street, Woonsocket Rhode island.

Virginia.....».________ Fauquier County (Docket No. FEMA-6015)___ » .»_»__» ... TinpotRun (overland flooding)__ .._ Intersection of Southern Railway and southwest corpo
rate limits of Town of Remington.

v Intersection of State Route 851 and the northwest
corporate lim it of the Town of Remington.

Maps available for inspection at the Office of the Fauquier County Administrator, 40 Culpepper Street Warrenton, Virginia.

Wisconsin.—    ___ (C) Franklin Milwaukee County (Docket No. FE M A -W K ____ Roar ¡Rivet................................— ........ At South 27th Street____»__ ________________ _____
At West South County Line Road located about 1.65 

miles downstream of South 60th Street
, At South 60th Street......... »».»'.„„„»„„»»„»»„»„»»„„»»»

Just upstream of West Ryan Road.............. - ......- ...........
At confluence of East Branch Root River.... .............
Just downstream of West Rawson Avenue___________ _

» At the corporate limits located about 0.45 mile down
stream of State Highway 36.

At the most upstream corporate limits located about 
0.6 mite upstream of South 76th Sheet

East Branch Root R iver.»»..».»»..» A t the m outh»________________ ______ » .„ ________
Approximately 0.37 m ile downstream of South 51st 

Street
Just upstream of South 51st S treet...___ ..» ...» » .» .„» »
Just upstream of West Drexel Avenue_____________ _
Approximately 0.56 mile downstream of West Rawson 

Avenue.
Just upstream Of West Rawson Avenue._____________

__  Approximately 6.06 nriile downstream of the confluence
of Woods Creek.

At the upstream corporate limits located e l West 
College Avenue.

Tess<CoroarsCrsak....... ....................Just upstream of South Lovers Lone..»»..»»».».___ ...» »
Just upstream of Private Drive located about 0.26 mile 

upstream of South Lovers Lane.
Just downstream of West Forest Home Avenue__ ...» »
Just upstream of North Cape Road_____________ _
At the upstream corporate limits (county boundary)..».»

Woods ¡Greek— » ....„ ..» ____ ____ At the mouth  ________ ... .. .. .. . .. ..____ _
At the upstream corporate limits located at West 

College Avenue.
Oak Creek.____ _________ ________ At the downstream corporate limits located at South

27th Street
Just upstream of South 31st Street ___ _
Just downstream of State Highway 100...... ......................
Just upstream of State Highway 100__ ........__________
Approximately 0.1 mile upstream of State Highway 100» 
Just upstream of West Southland Drive__»..» .»„»____

Maps available for inspection at the Office of the City Clerk. City Had, 9229 West Loomis Road, Franklin. Wisconsin.

*35
*45
*47
*60
*61
*62

>«6
>126
'135
’151
160
’130

141
'151

'158

’165

’171
’134

'144
'155
’165
'176
’181
'188

‘277

'277

*677
'680

>682>686
'694
‘703
*704

‘708

‘694
‘705

•716
*717
•734

•746
*752

'762

•740
‘747

•758
‘767
•772
'753
•758

•693

>698
•709
712
'714
•733
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(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 1968), effective January 28, 1969 (33 FR 17804, 
November 28,1968), as amended; 42 U .S.C . 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance 
Administrator).

Issued: July 31,1981.
Wallace S. Towe, Jr.,
Acting Administrator, Federal Insurance Administration(FR Doc. 81-23667 Filed 8-13-81; 8:45 am]
BILLING CODE 6718-03-M

44 CFR Part 67

National Flood Insurance Program; 
Final Flood Elevation Determinations; 
Alabama, et al.
AGENCY: Federal Insurance 
Administration, FEM A. v 
ACTION: Final rule.

SUMMARY: Final base (100-year) flood 
elevations are listed below for selected • 
locations in the nation.

These base (100-year) flood elevations 
are the basis for the flood plain 
management measures that the 
community is required either to adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP).
EFFECTIVE d a t e : The date of issuance of 
the Flood Insurance Rate Map (FIRM), 
showing base (100-year) flood 
elevations, for the community. 
ADDRESSES: See table below.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, National Flood

Insurance Program, (202) 755-5585, 
Federal Emergency Management 
Agency, Washington, D .C. 20472.
SUPPLEMENTARY INFORMATION: The 
Federal Insurance Administrator gives 
notice of the final determination of flood 
elevation for each community listed.

This final rule is issued in accordance 
with section 110 of the Flood Disaster 
Protection Act of 1968 (title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448), 42 U .S.C . 4001- 
4128, and 44 CFR Part 67). An  
opportunity for the community or 
individuals to appeal this determination 
to or through the community for a period 
of ninety (90) days has been provided. 
No appeals of the proposed base flood 
elevations were received from the 
community or from individuals within 
the community.

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 44 
CFR Part 60.

Pursuant to the provisions of 5 U .S.C . 
605(b), the Administrator, to whom

authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that the (final) flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A  
flood elevation determination under 
section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
flood plain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the flood plain and do 
hot proscribe development. Thus, this 
action only forma the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic 
impact.

The final base (100-year) flood 
elevations for selected locations are:

Final Base (100-Year) Flood Elevations

State Clty/town/county Source of flooding Location

#  Depth in 
feet above 

ground. 
‘ Elevation 

In feet 
(NGVD)

Alabama........................ Town of Helena, Shelby County, FEMA-6015 Cahaba River. 
Buck Creek.... 
Prairie Brook..

Lee Brook

Maps available for inspection at City Hall, Main Street Helena, Alabama 35080.

Alabama................... »... Town of Hurtsboro, Russell County, FEM A-6020__________  Hurtsboro Creek..
Maps available for inspection at Town Hall, Main Street, Hurtsboro, Alabama 36860.

A labam a........................ Unincorporated Areas of Montgomery County, FEM A-6020.. Alabama River....
Tallapoosa River.

PintaHa Creek.»».

Pinchorry Creek. 

Vickers Creek....

Just downstream of County Highway 5 2 ..........____ »..». *402
Just downstream of the corporate, lim its......__ .....____... *418
Just downstream of County Highway 52 (4th Avenue *412
' East).

Just upstream of the Dam .....».»»...__ .................— .»»» *437

Just upstream of Seaboard Coast Line Railroad....... . *337

Just downstream of the confluence of Catoma Creek...» *158
Just upstream of confluence of Mill Creek   ....» *175
Just upstream of confluence of Miller Creek.»..»»».».»»» *178
Jpst upstream of confluence gf Line Creek.»...».»»»».»». *184
Just downstream of U.S. Highway 8 0___......................... *183
Just upstream of Pinchony Creek...».».....»...»__...__.......
Just downstream of U.S. Highway 31__ ___ ..»_____ .... *204
Just upstream of Federal Road______ .».......;________ _ *209
Just upstream of Tabernacle Road................................... . *220
Just downstream of U.S. Highway 31 ».»».„»»»»»»»»-.»- *227
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F in a l B a s e  (1 0 0 -Y e a r) R o o d  E le v a tio n s --C o n tin u e d

State City/town/county 'Source of flooding

# Depth in 
feet above

location ‘ Itera tion  
in feet 

(NGVD)

Johnsons Creek....................... .......  Just upstream of Montgomery County Road No. 2.......... *211
Just upstream of Southern Railway.................................  *228

MHICredk................................. ....... Just upstream of Frontage Road.......................................  *195
At Georgia Railroad........................................................ *177

MHIerOredk.............................. .......  Just upstream of Interstate 85.........................................  *193
Just downstream of Highway 110....................................  *210

Une Creek............................... .......  Just downstream of Interstate 85....................................  *187

¡Matthews Slough ................... .
Just upstream of Barganier..............................................  *205

___ Just upstream of Montgomery Qounty ¡Road No. 2...........  *£10 '
At Highway 140_________ .___ ___ .....___________ *220

Maps available lo r inspection a t 'Montgomery 'County Courthouse, 142 'Washington Avenue, Montgomery, Alabama 36102,

Tributary to Horton Creek......... .
Big Wills Creek............................
Dry Creek..................* .................
Coosa River.................................

Maps available for inspection at City Hall, 134 W est «Grand Avenue, Rainbow City, Alabama .959011.

........  Just downstream of Ann Street...........................................  *527

........Just downstream of Boyd Place............................................ “  *535 V

........  At upstream corporate limits.................................................  *525

........Just upstream of Pleasant Valley Road................................ *514

........  Downstream of the State Highway 7 7 ................................ *513

........Just-upstream of the Tuskegee Corporate Limits and *280
State Road 199.

Branch One of Calebee Creek..

Just downstream of U S . ’Highway '80 and 29............. ...... *294
Just downstream of Hospital Drive..... ................................ *343

........  Alabama Avenue If Extended...............................................  *318

Uphapee Creek______ ______
Tuskegee Corporate Limits...................................................  *311

...._Intersection of Auburn Wire .Road and eastern Corpo- *271
rate Limits.

Maps available for inspection .at City ¡Mall, 244 North Main Street, Tuskegee, Alabama 36088.

75 feet upstream from center-of a  Rrivate Road (which *£995 
is at the intersection dt 'River Road and 4th Avenue).

Intersection of river and 'center <of School Bus Route.....  *7061
Maps available for inspection a t Department of Public Works, Harless & Central, Eagar, Arizona.

.......  Intersection of American River and center of Green- *138
back Lane.

Hinkle Creek.................................
Humbug Creek.............................
Willow Creek__________ ____

....... 40 feet upstream from center of Oak Avenue Parkway... *270

.......  Intersection of Humbug Creek and Placerville Road.......  *285

...__ 15 feet upstream from the center of Folsom Boulevard.. *164
50 feet upstream from center of Placerville Road.......... . *284

Maps available for inspection at Office of the City Engineer, 50 Natoma Street, Folsom, California

California-------- ------ Lancaster (City), Los Angeles. County. FEMA-6020................ Amargosa Creek..... .................
Amargosa Creek Tributary.........

.......  Intersection of 6th Street West and Avenue L .................. #1

.......  Intersection of Division Street and Avenue J.................... #1
Portal Ridge Wash......_..................... Intersection of 30th Street West and Avenue H -8 _____  *2312

Maps available to r inspection at Department Of Building and Engineering Services, 237 East Avenue M, Lancaster, California

....... Intersection of Amargosa Creek and center of Avenue #1
N.

Amargosa Creek Tributary........ ......  Southeast comer of intersection of Valleyline Drive #1
and Avenue M.

Anaverde Creek........................ ....... Intersection of Avenue 0 -7  and 5th Street East............  #1
Avaverde Creek.................. .............  Intersection of Division Street and Palmdale Boulevard.. #1

Maps available 1or inspection a t Department of Building Inspection, 708 East Palmdale Boulevard, Palmdale, California

....... At intersection of North Inyo Street and Ridgecrest- *2296
Inyokern Boulevard.

West China Ldke W ash............. .......  200 feet west of intersection of North Warner Street *2294
and Felspar Street

Maps available for inspection at City Engineer, 4 39 N. Balsam, Ridgecrest, California.

.......  Approximately 50 feet north along West Third Avenue *5,388
from its intersection with Park Drive.

Downstream side of State Highway 97 over the chan- *5,403 
_  nel.
Approximately 50 feet northeast of the intersection of *5,408 

1st Street and Porter Street
Maps available «for inspection a t Town Hall, Naturita, Colorado, • . -i

Connecticut........... . Chaplin, Town, Windham County -(Docket No. -FEM A-6045).. Natchaug -River............................ .......  2,360' downstream PhoenrxvtHe Road (State Route *260
498).

Immediately downstream Phoenixville ¡Road.....................  *280
1,400’ upstream Phoenixville Road..................................... *3 1 0 '
Immediately upstream England Road.................................. *338
430' downstream Marcy Road......... ................................... *360
Upstream Corporate Limits...................................................  *384

Maps available -for -inspection at Chaplin Town Mali, Chaplin, Connecticut

Connecticut— ------------East Granby, Town, Hartford County (Docket No. FEMA- Farmington River...............  ........
*6027).

.......  Downstream Corporate Limits...................................,k........  *110
Upstream State Route 187...................................................  *113
Upstream Dam........................................................................  *136
Upstream State Route 189...................................................  *150
Upstream Corporate Limits...................................................  *153

Salmon Brook.............................. .......  Confluence with Farmington River.......................................  *153
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Final Base (100-Year) Rood Elevations—Continued

State , City/town/county Source of flooding

# Depth in 
feet above

Location * C n
in feet 

(NGVD)

Stony Brook...............................

Upstream Floydsville Road-------— :.— ................ <.......  *162
Upstream Corporate Limits..--------- .................— .............. *166

...... Downstream Corporate Lim its...................................... . *157
Upstream Corporate Lim its------------------------------------- - *162

Sanborn Brook..................................Confluence with Stony Brook........................— ------- ....... *159
Confluence qf Creamery and Sheldens Brooks...............  *161

Sheldens Brook.......................... ...... Confluence with Creamery and Sanborn Brooks.............  *161
Downstream School Street___ ____________ ,..............-  *169

Maps available for inspection at the East Granby First Selectman’s/Building Department Office, Town Had, East Granby, Connecticut

6015).
....... Just downstream of Kuhn Road.............................— ...... *745

Just downstream of Spillway No. 3 .................. .................. *749
Just downstream of Spillway No. 1 .................--------------- - *753
At upstream corporate limits.................................................  *756

Thunderbird Trail Creek..............

. “ 1 \  * -  ' - .  -  : ,  .

....... At the confluence with Klein Creek........  .......................... *747
Approximately 180 feet downstream of Thunderbird *748 

Trail.

Winfield Creek..............................
Klein Creek Tributary No. 3.........

Just upstream of Blackhawk Drive.................................... *753
....... Within corporate limits......................................................... *747
...... At mouth......................................... — ....................------ ......... *756

Just upstream Old Gary Road................................ *758

Maps available for inspection at the Village Hall, 415 N. Gary Avenue, Carol Stream, Illinois.

6027).
......  Downstream corporate limits................................................  *574

Upstream corporate limits....... .................................. .......... *574

Maps available for inspection at the Clerk’s Office, Town Hall, 520 First Avenue, Hampton, Illinois.

6027).
Maps available for inspection at the Clerk’s Office, Village Hall, 730 17th Street, Rapids City, Illinois.

....... At downstream corporate limits.......................................—  *578
At upstream corporate limits................................................. *579

Maine.............................  Gray, Town, Cumberland County (Docket No. FEM A-5979).. Royal River...... ..................................... Downstream Corporate Limits........... ............................... ,.. *96
Downstream Depot Road.................. ................................... *102

Collyer Brook.............. ..... .........
Upstream Corporate Limits................................................... *105

.......Confluence with Royal River.............................................. . *103
2,100’ upstream of Pineland Dam ................. .................." *112
Merrill Road (Upstream)..........................................— ... *120
4,500’ upstream of Merrill Road................... ...................... *130
3,800’ downstream of Megquier Road..... .......................... *139
2,400’ downstream of Megquier Road__........................... *148
1,300’ downstream of Megquier Road.............................. *155
250’ downstream of Megquier Road.................. ................ *162
1,300* upstream of Megquier Road................... ................. *172
700’ downstream of U.S. Route 202...........__....__.......... *182

Eddy Brook......................... .........

Confluence of Eddy Brook_______ .....__ ...........___ ....... *169
Weymouth Road (Upstream)_______ _____ .......____ —  *199
Maine Turnpike (Upstream)............. ............. ............_....... *212
200* upstream of Woods Road...__ ......___ ..........__ ...... *222
1,250’ upstream of Woods Road___ .........— ............ *230
2,500* upstream of Woods Road.........._____ _____ ...... *240
3,800* upstream of Woods Road,___ ................................ *250
4,200* downstream of State Route 26™ ___ .....--------..... *259
2,900* downstream of State Route 26 ................................ *269
1,650* downstream of State Route 26..._____ ___ ....___ *279
Directly downstream of State Route 26___...____ .....™ . *290
Upstream of State Route 2 6 ....... „...................................... *306
North Raymond R o ad ..................____ ...............— .......-  *312

....... Confluence with Collyer Brook_____......________ ............. *169
Corporate Limits (Upstream)____________ .......— ........... *195

Pleasant River....................... ..... ......  Downstream Corporate Limits____ ..........____....._____~  219
1,500* downstream of Tototten Road.............._____ ....... *229
Directly downstream of Tototten Road......._________ .... *233
Directly upstream of Tototten Road...........__.....------- ...... *239
Directly upstream of Windham Center Road...... .— .... *347
Directly downstream of Maine Turnpike____ .....___ ....... *252

Thayer Brook............... ™............ ......  Confluence with Pleasant River.... ..................................... *224
. 200* downstream of U.S. Route 202......™ ™ ..... — .......... *228

Tributary A __________ _____ ...,...... Confluence with Thayer Brook......._________ _________ ... *226
250* downstream of U.S. Route 202....™ ........ .................. *230

Maps available for inspection at the Gray Town Offices, Gray, Maine.

Massachusetts.............  Marlborough, City, Middlesex County (Docket No. FEMA- Mowry Brook................................
6005).

...... Confluence with Sudbury Reservoir............................-------  *256
Upstream side of Farm Road Bridge______ _________ _ *266
Upstream side of Royce Road Bridge....__......----------- — *280
Upstream side of Phelps Street Bridge__ --------- ---------— *290
Approximately 700* upstream from Phelps Street *3°3

Broad Meadow Brook__.............
Bridge.

....... Confluence with Sudbury Reservoir....,__ __— ™— ... *256
Approximately 440' downstream of the Aqueduct............. _  *266
Upstream of Private Drive (downstream crossing).... ......
Approximately 100' upstream of Boston Post Road.... . *281

Walker Brook........ ....................... ......  Downstream Corporate Limits__ ........................................ 258
Downstream of Walker Street Dam_______ _______ _ *2?2
Upstream of Walker Street D am ...»............................'«....... *285
Upstream of Walker Street ..........:............. ........................-  *29°
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Approximately 350' downstream of Maple Street.....
Upstream of Maple Street.... „,..,™ „...™ ....™ ...„..........
Approximately 200' upstream of Conrafl....................

Hop Brook .— ™— „...... Downstream Corporate Limits............„......................
Upstream of Hager Street.......«.........«......™ .....— ....

.  Approximately 200' upstream of Hager Pond Dam-
Maps available for inspection at the City Clerk's Office, City HaN, 140 Main Street Marlborough, Massachusetts.

Minnesota — ------------ (C), Hayfield, Dodge County (Docket No. FEM A-6015)______East Fork Cedar River..........................Just upstream of State Highway 5 6 ................................
About 50 feet upstream of 3rd Avenue S.W „...„„„.....„„« 
About 100 feet upstream of Chicago and North West

ern railroad.
About 100 feet downstream of 1st Street Southeast.— .
Just downstream of 2nd Street Northeast......... ...............

South Tributary..... ................—.....About 520 feet upstream of confluence with East-Fork
Cedar River (just upstream of Field Road).

Just downstream of 6th Avenue Southeast....................—
North Tributary— — At confluence with East Fork Cedar R iver................... ..

Just upstream of Chicago and North Western reBroad.™ 
At upstream corporate limits.........................................__ «

Maps available for inspection at the City Hall, P.O. Box 53, Hayfield, Minnesota.

Mfenesota...................... (Uninc.) Houston County pocket No. FEM A-6015)_______  Mississippi River ...............

Pine Creek.........................

Crooked Creek.— .«— « 

Thompson Creek .«««.««.. 

Root River...— .,..«...«

South Fork Root River.

Maps available for inspection at the Houston County Courthouse, Caledonia. Minnesota.

Minnesota—  ------------ (Q , Jordan, Soott County (Docket No. FEMA-6015)_______ Sand Creek_________ _

/
Maps available for inspection at fee Jordan Government Center, 210 East 1st Street. Jordan, Minnesota. 

Wnnesota--------- -------- (C) Kasson. Dodge County Pocket No. FEM A-6015)_______ Masten Creek...«_______

Masten Creek Tributary....

Maps available for inspection at the City HaB, 172 West Main Street, Kasson, Minnesota.

Mi8souri- ....... .........™~. (C), Kimmswick, Jefferson County (Docket No. FEMA- Mississippi River
6027).

Maps available for inspection at the City Hall, P.O. Box 27, Kimmswick, Missouri

New Jersey--------------- East Brunswick, Township, Middlesex County, (Docket No. Raritan River
FEMA-6027).

South River«.

Lawrence Brook...... .........

«. Downstream state boundary__________ ______ ........
About 0.5 mile downstream of confluence of Root 

River.
Upstream county boundary.™.....................................!........

„. Just upstream of Chicago, Milwaukee, SL Paul and 
Pacific Railroad.

Just upstream of Unnamed Road (located about 0.5  
mile upstream of State Route 16).

Just upstream of County Highway 2 5 _____ _____ ____
.„ About 0.5 mHe downstream of Suite Highway 2 4 9 ..........

Just upstream of State Highway 2 4 9 ......____ ______
About 1.1 miles upstream of State Highway 249

.„ About 1300 feet downstream of County Highway 18.... ..
About 650 feet downstream of County Highway 18.— ~ 
Just downstream of County Road 

„. Just upstream of Chicago, Milwaukee, S I Paul and 
Pacific Railroad (downstream of State Highway 26). 

Just upstream of State Highway 16 
About 0i5 mile downstream of State Highway 25 .......—
About 1.4 miles downstream of confluence of South 

Fork Root River.
About 500 feet upstream of State Highway 7 6  —,___
About 2.0 miles upstream of State Highway 76

... Confluence wife Root River________ ..........................
Just upstream of State Highway 18
About 36 6  miles upstream of State Highway 16.„....„„™

About 0.8 mile downstream Syndicate Street...... „...........
About 2,200 feet downstream Syndicate Street__ _____
About 100 feet upstream Syndicate Street
About 80 feet upstream U.S. Highway 169 ......„....
Just upstream Varner S treet......—
Just upstream Rice Street ____ ......___ _
About 250 feet upstream Chicago and North Western 

railroad (2nd crossing).
Just upstream dam
Just upstream State Highway 21 ..............................__ _
Just upstream Chicago and North Western railroad 

(3rd crossing).
Just upstream County Road 6 1 __
About 1,000 feet upstream County Road 61

At downstream corporate limits.________ .........................
Just upstream of 2nd Avenue southwest...... ____ .........
At upstream corporate limits.... ............-........... -.............  ,
At mouth at Masten Creek ..........................................___
About 250 feet downstream of MantorviMe Avenue 

south.

Within corporate limits....™....«™....

— —  Confluence of South River______ __- ..........T............,
Upstream Corporate Limits_______ — .... ......................
Downstream Corporate Limits__________ ........................ ,
Duhemal Lake Dam ....__ .............................................

..... ....... . Confluence of Raritan River___ _____ __„.................... ..
Downstream State Route 18™.«.....«...™.__
Upstream of upstream Westons Mill Dam_____ ____ —
Upstream Ryders Lane_______ „„_____________ ____

•300
*308
*315
*213
*217
*226

*1,302
*1,306
*1,312

*1,314
*1,322
*1,314

*1,326
*1,302
*1,314
*1,323

*635
•640

•645
*645

•654

*665
*668
•874
*691
*671
*675
*662
*644

*652
*666
*678*668
*692
*679
*660
*690

*734
*740
*744
*751
*761
•766
*772

*782
*788
*792

*799
*801

*1,226
*1,236
*1,247
*1,232
*1,240

*416

*12
*12
*12
*12
*12
*22
*25
*27
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Sawmill Brook....................................

Downstream Riva Avenue.................. ................ ............... *32
Downstream Oakmont Avenue................ ........................... . *53
Upstream Corporate Limits................. ....................... ......... *55

.. Confluence with Lawrence Brook..................... | _______  *27
Downstream New Jersey Turnpike...................................... *31
Downstream Tices Lane........................................................ *36

Bog Brook...........................................

Downstream Kimberly Road..................................? m RP*£3
Upstream Raritan River Railroad Culvert................ ........... *72
Upstream Sherwood Avenue.................... ................... 1 *74
Upstream Cranbury Road................................................... ..  *101
Approximately 2,500' upstream of Cranbury Road...........  *117

., Confluence with Lawrence Brook....................................... *30
Approximately 500' upstream from Fresh Ponds Road... *37

Beaverdam Brook...... ,,.................... .. At Riva Avenue.............................. ....................................... *54
Upstream Fresh Ponds Road.................... ..........................~ *64
Downstream Hardenburg Road.................................. 1___  *70
Upstream New Jersey Turnpike........................................... *90

Irelands Brook...................................... Downstream Riva Avenue..................................................... *55
Downstream of Bridge Ruins............................................... *65
Upstream Fresh Ponds Road........ .............................. *71
Upstream New Jersey Turnpike....................... ................... ' ’ *81
Upstream Dunhams Corner Road________________...... *83
Upstream Fem Road............................................................ *92

Cedar Brook.............. ......................... Upstream Corporate Limits__ _____________ ..._____ .... *35

Maps available for inspection at the Township Department of Planning and Community Development, Jean Walling Civic Center, East Brunswick, New Jersey.

New Jersey...................  Fotson, Borough, Atlantic County (Docket No. FEM A-6020). Hospitality Branch.............................. .. State Route 5 4 ............................................................. *62
Cu6hman Lake Embankment (Upstream)____________  *71
Corporate Limits.................................................................... *74

Great Egg Harbor.............................. .. State Route 5 4 .................. .'.................................................. *62
Fourteenth Street........................................................ . . .. .. ..  • *70

Great Egg Harbor River Tributary...
Corporate Limits.........................................................U H H j *73

.. Confluence with Great Egg Harbor River........................ .. *70
Corporate Limits...................................................... . . . . . .  ; • *73

Maps available for inspection at the Borough Hall, 13th Street and Mays Landing Road, Folsom, New Jersey.

New Jersey...... ............ Hammonton, Town, Atlantic County (Docket No. FEMA- Cedar Brook.......................................
6015).

.. Wharton State Forest Boundary......................................... *59
Upstream Middle Road.......................................................... *66
Route 206............................................................___ . . . . . . . .  *74
Liberty Street_________________ ..................... f  v__ *64

Maps available for inspection at the Town Hall, Third Street and Central Avenue, Hammonton, New Jersey.

New York.........  ... ._  Clarkson, Town, Monroe County (Docket No. FEMA-6015)... Moorman Creek................................. .. 700' downstream of Lawrence Road....................... ....... .. *331
Lawton Road (Upstream).................................. .................. *351
2,400' upstream of Lake Road.......................................  *357

Maps available for inspection at the Town Hall, 3710 Lake Road, Clarkson, New York.

New York...................... Haverstraw, Town, Rockland County (Docket No. FEMA- Hudson River......... ..............................
6015). Mahwah River.................................

.. Entire shoreline within community................... ,.............. *8

.. Downstream Corporate Limits............................................ *<24

Minisceongo Creek............... ...........

Upstream of Mohawk Lane............. ..................................... *437
Downstream of dam (1st upstream crossing)...... ............. *446
Upstream of dam (1st upstream crossing).................... .. *453
Dam (3rd upstream crossing)......................  ...................  *462

.. Confluence with Hudson River............................................ *8
Upstream Corporate Limits........ .................................... .....  *12
Approximately 12,500' above confluence with Hudson *179 

River.
Downstream of Dam.............................................................. *13®
Upstream of D am ................................................................. *204
Approximately 1,600' upstream of dam .................. ........... *210
Approximately 4,750' upstream of dam .............................  *260
Upstream of Rosman R o ad ...______  __________  *282
Downstream of Dam.............................................................. *284-

South Branch Minisceongo Creek...

Upstream of Dam.................................................................  *294
Approximately 2,800' upstream of Dam....:........................  *334

.. Approximately 600' downstream of Palisades Interstate "*376 
Parkway.

Approximately 2,500' upstream of Palisades Interstate *385 
Parkway.

Quaker Road__  __  . . . .  . *394
Upstream Corporate Lim its....___________ ____. ____  *395

Maps available for inspection at the Town Hall, Building Department, 41 New Main Street Haverstraw, New York 10827.

New York......................  Hillburn Village, Rockland County (Docket No. FEMA- Ramapo River............... .. ...... -*
6027). .

.. Downstream Corporate lim its ..............................................
Confluence of Tributary to the Ramapo River...............
Downstream of Fourth Street............................................... #283
Upstream o f Fourth Street............... .................................... *287
Upstream Corporate Limits................................................... 4300

Tributary to thé Ramapo River____.. Confluence with Ramapb River............................................ 378
Upstream of Suffem Road............. ..............*...... :___ _—  *281
Approximately 40' upstream of State Route 17______ ... *392
Upstream of Brook S tre e t....______ ________ ______ _
Approximately 1,400' upstream of Brook Street___—  #363

Maps available for inspection at the VMage Had, 31 Mountain Avenue, HtNbum, New York.
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New York......................  Lysander, Town, Onodaga County (Docket No. FEMA- Cross Lake........................  .... Entire Shoreline within Town of Lysander........
8015).

Seneca River............... ........................Confluence with Oneida and Oswego Rivers..
. . Upstream of State Route 31 ........ ..................

Upstream of State Route 370 .........................
Upstream of State Route 4 8 ...... .....................
Upstream of Plainville Road .................... .......
Confluence with Cross Lake................ .............

Oswego River.......................... ............Downstream Corporate Limits .......................
Confluence with Seneca and Oneida Rivers...

Maps available for inspection at the Lysander Town Hall, 6 Lock Street, Bakfwinsville, New York.

New York......................  Monroe, Village, Orange County (Docket No. FEM A-6005)... Ramapo Creek-

Pine Tree Brook..

Tributary No. 26.........

Tributary No.% 5.........

Maps available for inspection at the Office of the Town Engineer, 11-13 Stage Road, Monroe, New York.

Downstream Corporate Limits ....:............
Upstream of Freeland Street .............. ».
Confluence of Trdxitary No. 26................
Downstream of Stage Road .....................
Upstream of First Dam . .....................
Upstream of Lake Street (2nd crossing)..
180' upstream of Hill Street......................
500' downstream of Cortear C ourt.........
Upstream of Reynolds Road . __
370' upstream of Reynolds Road ...»......
Upstream Corporate Limits ..................
Confluence with Ramapo Creek .....
1,940' upstream of Ramapo S treet........
Downstream of second footbridge...........
Upstream of third footbridge........ .............
Upstream of fifth footbridge...... ................
Upstream of sixth foottsridge ................ .
40' downstream of Stitt Road............... »..
2 6 0 'upstream of Stitt Road . . . ...........
335' downstream of Pine Tree R o ad.....
1,060' upstream of Pine Tree Road ........
Confluence with Ramapo Creek ..........
610' upstream of second footbridge.......
Confluence with Ramapo C reek ............
Upstream Corporate L im its..............____

New York...................... North Tonawanda, City, Niagara County (Docket No. Niagara River-Tonawanda Channel.
FEMA-6015).

1 Tonawanda Creek..............................

Butt Creek ........

Sawyer Creek-

Maps available for inspection at the City Engineer's Office, City Had, North Tonawanda, New York.

Downstream Corporate Limits ................................... ....
Confluence of Tonawanda C reek ................ .......... .......
Confluence with Niagara-River Tonawanda C hannel..— 
Approximately 4,300' upstream of Twin Cities Memori

al Highway.
Waick Road (extended)...... .................»...„„.»............. .......
Upstream Corporate Limits ...........................* ....................
Confluence with Tonawanda Creek.....  ....................
Confluence of Sawyer Creek....'............  ....... ...»............
Confluence with Bull Creek.......... ».„..... ..........................!...
Upstream Corporate Limits........................................»......

New York..................... Pendleton, Town, Niagara, County (Docket No. FEMA- Tonawanda Creek.
6015).

Erie C anal.............

North Tonawanda Creek

Mud Creek..... ..

Bull Creek..........................

Tributary Bull Creek..

Maps available for inspection at the Pendleton Town Hall, 6570 Campbell Boulevard, Lockport, New York.

N0*  Yofk ....... ...............Potsdam, Vidage, S t Lawrence County (Docket No. Raquette River................
FEMA-6012).

Maps available for inspection at the Office of the Vidage Administrator, Civic Center, Potsdam, New York.

New ...................... Sloatsburg, Vidage, Rockland County Pocket No. FEMA- Ramapo R iver................
6027).

Ramapo River Tributary.

Downstream Corporate Limits.......... .....................
Upstream Corporate Limits ..........................  .........
Confluence with Tonawanda Creek .................. ............
5,870' upstream of confluence with Tonawanda Creek
Confluence with Erie Canal ............................ ................
Confluence with Tonawanda Creek.......... ........_______
Confluence with Tonawanda Creek.,..»................ ..........
Upstream Corporate Limits .............. ...............................
Downstream Corporate Limits..... ».„.___ ____ _______
Downstream Attten Road ......  .....
Upstream Abandoned Railroad (first crossing).........
Upstream Corporate Limits at Lockport Road .....»..»»».,
Confluence with Bud Creek............ ....................................
Upstream Mapleton Road ....................
Upstream Corporate L im its..............................................»

Downstream Corporate Limits....
Downstream of Dam...... ........
Upstream of Route 11 bridge...»».. 
Upstream Corporate Limits.».»...»..

Downstream Corporate Limits.......
Upstream of dam ..........................
Upstream of Washington Avenue 
Upstream Corporate Limits 
Downstream of Orange Turnpike.. 
Upstream of Orange Turnpike........
Downstream of Private Drive.........
Upstream Corporate Limits............

*362

*368
* 3 6 9

*371
*379
*381
*382
*364
*368

*564
*573
*580
*591
*604
*614
*620
*632
*646
*648
*667
*580
*585
*600
*610
*619
*626
*643
*653
*685
*698
*580
*582
*565
*565

*569
*571
*571
*67*

*573
*573
*673
*573
*573
*575

*573
*582
*576
*676
*578
*500
*581
*581
*573
*583
*598
*603
*569
*597
*608

*390
*403
*410
*412

*341
*354
*375
*391
*381
*386
*408
*413
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Stony Brook...... .................. Confluence with Ramapo River ........................................
300' downstream of Seven Lakes Road second cross

ing.
Upstream of Seven Lakes Road second crossing..........
Upstream of Seven Lakes Road third crossing...............
Upstream Corporate Limits ....  .......................................

Nakoma Brook...—................ .............. Downstream Corporate Limits ........... ...........................
Downstream of Wintergreen R oad....................................
Upstream of first dam.............................. ................ ....... .
Upstream of second dam.................................................
Downstream of first w e ir.....................................................
Upstream of Private Drive----------------------------- -------------

1 Upstream Corporate Limits .......  .....— ......................
Nakoma Brook Tributary.................... Confluence with Nakoma Brook........................- ..................

Upstream of Brook Street ...........................................
Upstream of Sterling Mine Road...................  ..............
Upstream Corporate Limits .......................................... .....

Maps available tor inspection at the Village Hall, 96 Orange Turnpike, Sloatsburg, New York.

Ohio............... ..........._ .. (V). Centerburg, Knox County (Docket No. FEMA-6027).......  North Fork Licking River.....................About 225 feet downstream of White Road........... .7..........
Just upstream of White Road. .............. ........
About 100 feet downstream of Main Street.........
Just downstream of Conrail.................................. .............
Just upstream of Conrail ................  .................................
About 1,125 feet upstream of Conrail......  .......... ..........

Maps available for inspection at the Office of the Village Clerk, Village Hall, 27 North Hartford Avenue, Centerburg, Ohio.

Oklahoma...... ................City of Ardmore, Carter County (FEM A-6015)................. ..........West Anadarche Creek.— ...................Just upstream of Highway 775..............................;....,.........
Just upstream of Springdale Road .......... .....................-

Sand Creek Tributary B ....  ...............Just downstream of Dam (Lake Carter # 1 )-------------------
Just upstream of Dam (Lake Carter # 1 ) .........................
Just upstream of Refinery R oad........................................

Hickory Creek........ ..............................Just upstream of Myall Road.............. ..................................
Just upstream of Plainview Road ............... ......... .............

Hickory Creek Tributary A ..................Just upstream of Veron Road .......................... .................
Hickory Creek Tributary B .........j_ .... Just upstream of U.S. Highway 70 ...-----------------------------

'  Just downstream of O S tre e t ............................................
Hickory Creek Tributary C ...~.__ Just upstream of Atchinson Topeka and Santa Fe

Railway.
Caddo Creek Tributary A ................... Just downstream of Woods Lane...... — ..........— .............

Just upstream of Woods Lane .................. .......................
>- "s Caddo Creek Tributary B...................  Approximately 400 feet upstream of mouth------ ------.......

Maps available for inspection at Engineer and Planning Office, City Hall, 23 South Washington Street, Ardmore, Oklahoma 73401.

Oregon.......... ................ Cornelius (City), Washington County, FEMA-6020.................. Tualatin River......................................... 800 feet south from the intersection of South 14th
Avenue and South Dogwood Street.

Tualatin River Side Channel.... .......... 700 feet west from the intersection of 9th Avenue and
South Magnolia Street.

Backwater from Dairy Creek______At intersection of Council Creek and Susbauer Road......
Maps available for inspection at City Hall, 120 N. 13th Avenue, Cornelius, Oregon.

Oregon............... .......Durham (City), Washington County FEM A-6020..................- ........ Tualatin River

Maps available for inspection at City Hall, 17160 S.W Upper Boones Ferry Road, Durham, Oregon.

intersecfion of river and center of Southwest Lower 
Boones Ferry Road.

Intersection of Fanno Creek and center of Burlington 
Northern Railroad.

Oregon..........................  Sherwood (City), Washington County, FEMA-6020......... .......  Cedar Creek

Rock Creek.
Maps available for inspection at City Hall, 90 NW Park Street, Sherwood, Oregon.

Oregon.......................... WilsonvHle (City), Clackamas County, FEM A-6020................... Willamette River.

Seely D itch ..... .......
East Overflow Ditch.

Maps available tor inspection at City Halt, 304 70 SW Parkway: Witsonville, Oregon.

100 feet upstream from center of State Highway 99 
W est

100 feet upstream from center of West Villa Street........
Intersection of creek and center of Rock Creek Road....

400 feet southeast of the intersection of Rose Lane 
and WilsonvHle Road.

At the center of the Burlington Northern Railroad 
crossing of Willamette River

At the intersecfion of Bryton and Montebello Drive........
At the center of the Witsonville Road crossing of East 

Overflow Ditch.

Pennsylvania............... Chapman, Township, Snyder County (Docket No. FEMA- Susquehanna R iver_____ ____ _____ Downstream Corporate Limits (Extended) _ ------------------
6015). Approximately 12,000' upstream of the downstream

Corporate Limits (Extended).
Upstream Corporate Limits (Extended) -— .............. ...

West Mahantango Creek..... .............. Downstream side of Township Route 347 Bridge .........
Approximately 3,000' upstream of Township Route 347 

Bridge.
Upstream side of State Route 104 Bridge.......................

North Branch Mahantango Creek....  Downstream side of Oriental Road Bridge ....................
Approximately 4,000' upstream of Oriental Road 

Bridge.
Upstream side of Township Route 344 Bridge...............

Maps available for inspection at the Township Building, Old Route 11-15, Chapman, Pennsylvania.

*355
*366

*376
*388
*399
*341
*354
*370
*379
*390
*397
*415
*346
*355
*367
*369

*1,177
*1,180
*1,193
*1,198
*1,203
*1,204

*761
*793
*796
*817
*826
*810
*831
*801
*828
*845
*842

*772
*777
*772

*151

*155

*151

*124

*126

*162

*168
*135

*90

*91

»145
*145

*409
*41«

*420
*409
*417

*428
*428
*438

*450



Federal Register / V o l. 46, N o . 157 / Friday, A ugust 14, 1981 / Rules and Regulations 41073

Final Base (100-Year) Flood Elevations—Continued

State City/town/county Source of flooding Location

#Depth in 
feet above 

ground. 
‘ Elevation 

in feet 
(NGVD)

Pennsylvania..... - .........Columbia, Borough, Lancaster County (Docket No. FEMA- Susquehanna River........ ......................Confluence of Strickler Run.................................................... *239
5724). State Route 462 (Upstream) ................................    *242

. U.S. Route 30 .........................................................    *244
Corporate Limits.................................................    *246

Tributary No. 11 to Susquehanna Seventh Street Culvert Inlet (Upstream).............................. *333
River. ~ Eighth Street (Extended)......................................................... >*338

Furnace Road (Downstream)........ ....................................... *342
Furnace Road (Upstream)........ ................   *348
Ninth Street (Downstream).... »................................... ........ *353
Ninth Street (Upstream)   ................................ — <...... .: *359
U.S. Route 30 (Downstream).............................. .. .. . ........... *370
U.S. Route 30 (Upstream)......... „.................................... . *385
Approximately 100' downstream of Kindeihook Road.....  *386

Tributary No. 12 to Susquehanna Culvert Inlet Near Third and Linden Streets. *298
River. U.S. Route 30 (Downstream)................................................ *300

U.S. Route 30 (Upstream).....................................    *327
Watertank Road (Downstream)........................   *338
Approach Dirt Road..........................    *348
Upstream Corporate .Limits..........................  *354

' Shawnee Run.............. ........................ Confluence with Susquehanna River................. ................. *239
State Route 441....’...... ..... ....................................................  *247
Conrail (near Second Street) (Downstream)...................... *247
Conrail (Near Second Street) (Upstream)..... .....................  *271
Florence Street (Upstream )....................................    *276
Lancaster Avenue (Upstream)..............................................  *292
Upstream Conrail (Downstream) .......,.............   *304
Upstream Conrail (Upstream)..................      *312
Farm Road (Downstream).................................................   *342
Farm Road (Upstream)....... .............— ................. ............. *347
U.S. Route 30 Culvert (Downstream)................................. *347
U.S. Route 30 Culvert (Upstream) .................................... *358

Tributary No. 1 to Shawnee Run....... Downstream Conrail Culvert (Upstream)............................   *296
Strickler Run........ ... ............................ Upstream side of South Front S treet.....................   *242

First Corporate Limits ....... ................ ............................ *252
Second Corporate Limits.......................................................  *258
Upstream Conrail.............................................................    *260
Thirteenth Street (extended) at third Corporate Limits....  *265
Fourth Corporate Limits..... „.................................................  *278
Fifth Corporate Lim its........................................................... *282
Approximately 600' upstream of fifth Corporate Limits....  *287

Maps available for inspection at the Borough Building, 308 Locust Street Columbia, Pennsylvania.

Pennsylvania Middlecreek, Township, Snyder County (Docket No. Middle Creek 
FEMA-6015).

Tributary 1

Downstream of Conrail .......................................................
Upstream U.S. Route 522...................................................
Private Road (extended) ....................................................

-Confluence with Middle Creek........................... .................
Upstream West Main Street (T -458).................................
Approximately 715' upstream of West Main Street (T - 

458).
Approximately 430' upstream of Private Road................
Approximately 870' upstream of Private Road................
Approximately 1,200' upstream of Private Road.............

Maps available for inspection at the residence of the Township Secretary, Mrs. Aria Heim, R.D. 2, Middleburg, Pennsylvania.

*463
*469
*471
*469
*476
*487

*498
*509
*522

Pennsylvania................  Redstone, Township, Fayette County (Docket No. FEMA- Redstone Creek..................................  Approximately 300' downstream of T.R. 422...................
6027). Upstream of upstream Conrail crossing............................

Approximately 2,400' upstream of upstream Conrail 
crossing.

Dunlap Creek.......................... Main Street (Upstream ).....................................................................
• "" State Route 166 (Upstream)..... ..........................

T.R. 750 (Downstream)...... .................................................
T.R. 613 (Upstream)....... .......................... ..........................
L.R. 26154 (Upstream)............................................

Saltlick Run.................  ................. Confluence with Dunlap Creek..............................................
Approximately 2,925' above confluence with Dunlap 

Creek.
Approximately 4,825' above confluence with Dunlap 

Creek.
Maps available for inspection at the Redstone Municipal Building, R.D. 1, Grindstone, Pennsylvania 15442.

South Carolina Unincorporated Areas of Dorchester County (FEMA 6020).... Ashley River

Coosaw Creek...................... ..............
Eagle and Chandler Creek Bridge 

Channelization.

Eagle Creek...«....................................
Sawmill Branch...................................

Unnamed Tributary of Ashley River..

Approximately 1,000 feet downstream of State High
way 165 (Bacon Bridge).

Just upstream of U.S. Highway 17-A (Stands Bridge)....
Just downstream of U.S. Highway 78 ................  ............
Just upstream of Dorchester Road....................................
Just downstream of Field Road .....................................
Just downstream of State Highway 642 (Dorchester 

Road).
Just downstream of the extension of State Road 501...
Just upstream of State Highway 165...............................
Just downstream of Newington Boulevard......................
Approximately 500 feet upstream of U.S. Highway 78... 
Approximately 250 feet downstream of State Road 13.

*770
*784
*789

*943
*951
*958
*964
*967
*967
*974

*982

*14*20
*26
*14
*21
*10

*22
*23
*31
*53
*37
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Final Base (100-Year) Flood Elevations—Continued

#  Depth in 
t  feet above

State City/town/county Source of flooding Location ‘SevaSin
in feet 

(NGVD)

Hurricane Branch....... ........... .... Approximately 150 feet downstream of the Stale Road *26
Entrance Ramp

Rumphs HM Creek._______ _______ Approximately 100 feet upstream of Stale Highway 56... *35
Just upstream of Remen Boulevard.— ——_____ _____ *56

Negro Branch.......... ........................... Just upstream of the downstream most Oakwood *37
Drive Crossing.

Platt Branch............. ............................Approximately 150 feet downstream of State Highway *42
22.

Stanley Branch......  .......... . Just downstream of State Highway 2 2 ..._______    *31
Maps available for inspection at Planning Commission, 101 Ridge Street, County Courthouse, S t George, South Carolina 29477

Verm ont-..........  ......  Milton, Town, Chittenden County (Docket No. FEM A-6015).. LamoMe River .............- .....................Confluence with Lake Champlain......____ - ...... ................. *102
, _  Approximately 3 0 0 'upstream of U.S. Route 2________  *106

Downstream of Peterson Dam....................__________ _ *113
Upstream of Peterson Dam__ ____ :____ ________ _ *154
Approximately 7 5 0 'downstream of Great Falls D a m . *163 
Approximately 500" downstream of Great Falls Dam....... *193
Approximately 175' downstream of Great Falls Dam___  *235
Approximately 100' upstream of Great Falls D m ...____  .*2 5 7
Downstream of Clark Fads Dam..... .............. ..................... *270
Upstream of Clark Fails Dam......... ........ ............................  *290
Upstream Corporate Lim its.--.....— ________ _______  *291

Lake Champlain ....._____________ Entire shoreline within community_______ ____________  *102
Maps available for inspection at the Milton Town Office, Main Street Milton, Vermont.

Virginia................. .........  Belie Haven, Town, Accomack and Northampton Counties Chesapeake Bay........... ......................Occohannock Creek shoreline.......................... ................ . *4
(Docket No FEMA-6012).

Maps available for inspection at the Bede Haven Town Offices or by contacting Mayor Peggy Robinson at (804) 442-7782.

Wisconsin...................... (V), Kewaskum, Washington County (Docket No. FEMA- Mdwaukoo River_____ __ —__ _____ About 0.8 müa downstream of the confluence af *933
6015). . . >  .À ..:;: " t  Kewaskum Creek.

Just upstream of Kewaskum Dam_________________ _ *937
Upstream corporate limits......... „.............. _______ _____ . *939

North Creak—  ------ — —  ............Just upstream of confluence with Milwaukee R iver-..— . *939
Just upstreab of Fond Du Lac Avenue......— .._____ _ *942
Upstream corporate limits.—........ —_______ —  ____  *956

Kewaskum Creek________ — .... Just upstream of confluence with Mflwaukee River—___ *936
Just upstream of County Highway H ................ — ....  *939
Just upstream of Kewaskum Pond outlet structure___— *942
Upstream corporate limits.... ..........................*945

Maps available for inspection at Are Village Administrator's Office, Village Had, 204 1st Street, Kewaskum, Wisconsin.

(National Flood Insurance Act of 1968 (Title XIII of Hpusing and Urban Development Act of 1968), effective January 28, 1969 (33 FR 17804, 
November 28, 1968), as amended; 42 U .S.C. 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance 
Administrator).

Issued: July 20,1981.
Donald L. Collins,
Acting Adm inistrator, Federal Insurance Adm inistration.
[FR Doc. 81-23068 Filed 8-18^1; 8:45 am]
BILLING CODE S71S-03-M u

44 CFR Part 67

National Flood Insurance Program; 
Final Flood Elevation Determination; 
Pennsylvania

AGENCY: Federal Insurance 
Administration, FEMA. 
a c t i o n : Final rule.

SUMMARY: Final base (lOO-year)*flood 
elevations are listed below for selected 
locations in the nation.

These base (100-year) flood elevations 
are the basis for the flood plain 
management measures that the 
community is required either to adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP).

EFFECTIVE d a t e : The date of issuance of 
the Flood Insurance Rate Map (FIRM), 
showing base (100-year) flood 
elevations, for the community.
ADDRESS: See table below.
FOR FURTHER INFORMATION CONTACT: 
Mr. Robert G. Chappell, National Flood 
Insurance Program; (202) 755-5585, 
Federal Emergency Management 
Agency, Washington, D.C. 20472. 
SUPPLEM ENTARY INFORMATION: The 
Federal Insurance Administrator gives 
notice of the final determination of flood 
elevations for each community listed.

This final rule is issued in accordance 
with section 110 of the Flood Disaster 
Protection Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448), 42 U.S.C. 4001- 
4128, and 44 CFR Part 67). An  
opportunity for the community or

individuals to appeal this determination 
to or through the community for a period 
of ninety (90) days has been provided, 
and the Administrator has resolved the 
appeals presented by the community.

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 44 
CFR Part 60.

Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that the final flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A  
flood elevation determination under 
section 1363 forms the basis for new 
local ordinances, which, if adopted by a
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local community, will govern 
construction within the floodplain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
floodplain ordinances in accord with

State City/town/county

these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the floodplain and do 
not prescribé development. Thus, this 
action only forms the basis for future

Final Base (100-year) Flood Elevations

Source ot flooding

local actions. It imposes no new 
requirement; of itself it has no economic 
impact.

The final base (100-year) flood 
elevations for selected locations are:

#  Depth in 
feet above

. ground.
Location • Elevation

in feet 
(NGVD)

Pennsylvania................  Hanover, Borough, York County (Docket No. FEMA-5924).... Slagle Run------ ----------.....---------Upstream of Carlisle Street (State Route 94) Bridge................. *543
1 Confluence with Tributary No. 1 ............ ...................... .. 547

Approximately 1,000' upstream of confluence with Tri- . *552 
butary No. 1.

Approximately 2,200' upstream of confluence with Tri- *557
butary No. 1.

- Upstream of Private Road Bridge, approximately 2,800’ *563
upstream of confluence with Tributary No. 1.

Approximately 3,600' upstream of confluence with Tri- *565
butary No. 1.

Maps available for inspection at the Muncipal Building, 44 Frederick Street, between 9:00 a.m. and 4:00 p.m., Monday through Friday.

(N ational F lo o d  Insurance A c t  o f 1968 (Title X III  o f H ousing and U rb a n  D evelop m ent A c t  o f  1968), effective Janu ary 28, 1969 (33 F R  17804, 
N ovem ber 28, 1968), as am ended; 42 U .S .C . 4001-4128; E xe cu tive O rd er 12127, 44 F R  19367; a n d  delegation o f authority to F ed eral Insurance  
Adm inistrator)

Issued: July 20,1981. „
D onald L . C o llin s,
Acting Adm inistrator, Federal Insurance Adm inistration.
[FR Doc. 81-23666 Filed 8-13-81; 8:46 am]
BILLING CODE 6718-03-M

44 CFR Part 70

[Docket No. FEMA 59091

Letter of Map Amendment for the 
Village of Tinley Park, III., Under 
National Flood Insurance Program

AGENCY: Federal Insurance 
Administration, FEMA.

a c t io n : Final rule.

s u m m a r y : The Federal Insurance 
Administrator published a list of 
communities for which maps were 
published identifying Special Flood 
Hazard Areas. This list included the 
Village of Tinley Park, Illinois. It has 
been determined by the Federal 
Insurance Administrator, after acquiring 
additional flood information and after 
further technical review of the Flood 
Insurance Rate Map for the Village of 
Tinley Park, Illinois, that certain 
property is not within the Special Flood 
Hazard Area.

This map amendment, by establishing 
that the subject property is not within 
the Special Flood Hazard Area, removes 
the requirement to purchase flood 
insurance for that property as a 
condition of Federal or federally related 
financial assistance for construction or 
acquisition purposes.
EFFECTIVE DATE: August 14,1981.

FOR FURTHER INFORMATION CONTACT: 
Robert G. Chappell, P.E., Director, 
Engineering Division, Office of State and 
Local Programs and Support, National 
Flood Insurance Program, 451 Seventh 
Street SW ., Washington, D.C. 20410,
(202) 755-6570.
SUPPLEMENTARY INFORMATION: If a 
property owner was required to 
purchase flood insurance as a condition 
of Federal or federally related financial 
assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property owner 
from maintaining flood insurance 
coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium paid 
for the current policy year, provided that 
no claim is pending or has been paid on 
the policy in question during the same 
policy year. The premium refund may be 
obtained through the insurance agent or 
broker who sold the policy, or from the 
National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 
Maryland 20034, Phone: (800) 638-6620 
toll free.

Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator:, to whom 
authority has been delegated by the 
Director, Federal Emergency >
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities.

This rule provides routine legal notice of 
technical amendments made to 
designated special flood hazard areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities.

The Map amendments listed below 
are in accordance with § 70.7(b): .

Map No. 170169, Panel No. 0005B, 
published on October 6,1980, in 45 FR 
66075, indicates that Building No. 7451- 
7459, Building No. 7500-7510, Building 
No. 7509-7517, Building No. 15912-15918 
and Building No. 15921-15929, located 
on a 8.594-acre parcel, being part of the 
West Half of the Northeast Quarter of 
Section 24, Township 36 North, Range 
12, East of the Third Principal Meridian, 
also being known as Bremen Towne 
Apartments, Village of Tinley Park, 
Cook County, Illinois, recorded as 
Document No. 22229123, in the Office of 
the Recorder of Cook County, Illinois, 
are located within the Special Flood 
Hazard Area.

Map No. 170169, Panel No. 0005B, is 
hereby corrected to reflect that the 
above-mentioned structures, located on 
the above-mentioned property are not 
within the Special Flood Hazard Area 
identified on December 4,1979. The 
structures are in Zone C.
(N ation al Flo o d  Insurance A c t  o f 1968 (Title 
X III o f H o u sin g and  U rb a n  D evelop m ent A c t  
o f 1968), effective Janu ary 28,1969 (33 F R
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17804, N ovem ber 28,1968), as am ended; 42 
U .S .C . 4001-4128; E x e cu tive O rd er 12127, 44 
F R  19367; and delegation o f authority to 
Federal Insurance Adm inistrator)

Issued: July 28,1981.
Robert G. Chappell, P.E.,
Director, Engineering D ivision O ffice o f State 
and Local Programs and Support.|FR Doc. 81-23655 Filed 8-13-81; 8:46 am)
BILLING CODE 6718-03-M

44 CFR Part 70

[D ocket No. FEMA 5909]

Letter of Map Amendment for the 
Village of Tinley Park, III., Under 
National Flood Insurance Program
AGENCY: Federal Insurance 
Administration, FEMA.
ACTION: Final rule.

SUMMARY: The Federal Insurance 
Administrator published a list of 
communities for which maps were 
published identifying Special Flood 
Hazard Areas. This list included the 
Village of Tinley Park, Illinois. It has 
been determined by the Federal 
Insurance Administrator, after acquiring 
additional flood information and after 
further technical review of the Flood 
Insurance Rate Map for the Village of 
Tinley Park, Illinois, that certain 
property is not within the Special Flood 
Hazard Area.

This map amendment, by establishing 
that the subject property is not within 
the Special Flood Hazard Area, removes 
the requirement to purchase flood 

« insurance for that property as a 
condition of Federal or federally related 
financial assistance for construction or 
acquisition purposes.
EFFECTIVE DATE: August 14,1961.
FOR FURTHER INFORMATION CONTACT: 
Robert G. Chappell, P.E., Director, 
Engineering Division, Office of State and 
Local Programs and Support, National 
Flood Insurance Program, 451 Seventh 
Street SW ., Washington, D.C. 20410,
(202) 755-6570.
SUPPLEMENTARY INFORMATION: If a 
property owner was required to 
purchase flood insurance as a condition 
of Federal of federally related financial 
assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property owner 
from maintaining flood insurance 
coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium paid 
for the current policy year, provided that 
no claim is pending or has been paid on 
the policy in question during the same 
policy year. The premium refund may be 
obtained through the insurance agent or

broker who sold the policy, or from the 
National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 
Maryland 20034, Phone: (800) 638-6620 
toll free.

Pursuant to the provisions of 5 U .S.C. 
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities.
This rule provides routine legal notice of 
technical amendments made to 
designated special flood hazard areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities.

The Map amendments listed below 
are in accordance with § 70.7(b):

Map No. 170169, Panel No. 0005B, 
published on October 6,1980, in 45 FR 
66075, indicates that Lots Nos. 1 and 2, 
Resubdivision of Outlot “A ”, Bremen 
Towne Estates Unit 6, Phase 2, Village 
of Tinley Park, Cook County, Illinois, 
recorded as Document No. 23732265, in 
the Office of the Recorder of Cook 
County, Illinois, are located within the 
Special Flood Hazard Area.

Map No. 170169, Panel No. 0005B, is 
hereby corrected to reflect that the 
residential structures located on the 
above-mentioned property are not 
within the Special Flood Hazard Area 
identified on December 4,1979. The 
residential structure located on Lot No. 2 
is in Zone B. The residential structure 
located on Lot No. 1 is in Zone C .
(N ation al Flo o d  Insurance A c t  o f 1968 (Title 
X III o f H ousin g and U rb an  D evelop m ent A c t  
o f 1968), effective Janu ary 28,1969 (33 F R  
17804, N ovem ber 28,1968), a s am ended; 42 
U .S .C . 4001-4128; E xe cu tive O rd er 12127,44 
F R  19367; and  delegation o f authority to 
Federal Insurance Adm inistrator)

Issued: Ju ly 28,1981.
Robert G . Chappell, P.E.,
Director, Engineering D ivision O ffice o f State 
and Local Programs and Support.(FR Doc. 81-23656 Filed 8-13-81; 8:46 am)
BILLING CODE 6718-03-M

FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Part 73
[D ocket No. 211361

Radio Broadcast Services; 
Commission Policy Concerning the 
Noncommercial Nature of Educational 
Broadcast Stations; Correction
AGENCY: Federal Communications 
Commission.

a c t io n : Correction to final rule.

SUMMARY: This action corrects an 
editorial omission in the Second Report 
and Order, 86 F CC 2d 141, adopted April
23,1981, concerning Docket No. 21136, 
relating to Commission policy 
concerning the noncommercial nature of 
educational broadcast stations.
ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT: 
John Kamp, Broadcast Bureau (202) 632- 
6302.
SUPPLEMENTARY INFORMATION:

R eleased: A u g u st 7,1981.

By the Commission:
1. In the Second Report and Order, 86 

F C C  2d 141, adopted April 23,1981, 
released May 19,1981 (46 FR 27944; 5- 
22-81), the Commission took various 
actions related to the fundraising 
activities of public broadcast stations. In 
so doing, the Commission inadvertently 
omitted one line of the published report. 
This is to correct that error.

2. On page 27950, the text of 
paragraph 40, as corrected, reads as 
follows:

40. The Commission is persuaded that 
identification of in-kind contributors 
contemporaneously with the programs 
to which they [contribute is in the public 
interest. In any case, contemporaneous] 
identification of such donors is allowed 
under the general rule adopted today. 
Because the Commission’s new rule 
permits contemporaneous identification 
of in-kind contributors to specific 
programs, much of the basis for 
proposing the two-minute breaks is no 
longer present. Also, we believe the 
identification resulting from the rule 
changes adopted today can be handled 
adequately under present practices for 
identifying general cash contributors, 
and general in-kind contributors. 
Accordingly, we will not now adopt the 
proposed rule creating additional “two- 
minute breaks” for acknowledging 
contributors. (Material in brackets was 
omitted in Second Report and Order.)

3. This action is taken pursuant to 
authority found in Sections 4(i), 5(d)(1), 
and 303(r) of the Communications Act of 
1934, as amended.

4. For further information contact John
F. Kamp, Broadcast Bure ail (202) 632- 
6302.
Federal Communications Commission. 
William J. Tricarico,
Secretary.[FR Doc. 81-23612 Filed 8-13-81: 8:45 am)
BILLING CODE 6712-01-M
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Proposed Rules Fed eral R egister  
V o i. 46, N o . 157 
Friday, A u g u st 14, 1981

This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to  the adoption of the final 
rules.

OFFICE OF PERSONNEL 
MANAGEMENT

5 CFR Part 531

Pay Under the General Schedule
a g e n c y : Office of Personnel
Management.
a c t io n : Proposed rule.

SUMMARY: The Office of Personnel 
Management proposes to prescribe a 
rule for determining a General Schedule 
employee’s rate of basic pay upon loss 
of merit pay status. Such a rule is 
necessary because the current 
regulations provide pay determination 
rules for position or appointment 
changes and for conversion to the Merit 
Pay System, but not for loss of merit pay 
status. The proposed regulation would 
fill this gap in the current regulations. 
d a t e : Comments must be received on or 
before September 14,1981.
ADDRESS: Written comments may be 
sent to Mr. Craig B. Pettibone, Director, 
Office of Pay and Benefits Policy, 
Compensation Group, Office of 
Personnel Management, Washington, 
D.C. 20044, or delivered to Room 4351, 
1900 E Street, N.W ., Washington, D.C. 
FOR FURTHER INFORMATION CONTACT: 
Donald J. Winstead, (202)-632-4634, or 
Pete Rymshaw, (202J-632-6127. 
SUPPLEMENTARY INFORMATION: Section 
5334(a) of title 5, United States Code, 
authorizes the Office of Personnel 
Management (OPM) to prescribe 
regulations governing the rate of basic 
pay to which an employee is entitled 
upon reemployment, reassignment, 
promotion, demotion, or change in type 
of appointment and when “his 
employment status is otherwise 
changed.” OPM has exercised its 
authority under this section of law by 
prescribing rules for determing the 
maximum rate payable to a General 
Schedule employee upon a position or 
appointment change (5 CFR 531.203(c)) 
and upon convention to the Merit Pay 
System (5 CFR 531.204(c)). However,

when an employee loses his or her merit 
pay status as a result of a prospective 
change in the agency’s merit pay 
coverage determination, no position or 
appointment change occurs. The current 
regulations do not provide a rule for 
determining the employee’s rate of basic 
pay in such a situation.

While the current rules for 
determining the maximum rate payable 
to a General Schedule employee upon a 
position or appointment change could be 
revised to apply to loss of merit pay 
status, OPM has determined that it 
would be inappropriate to permit an 
agency to exercise its discretion under 
those rules by setting an employee’s rate 
of basic pay at a rate lower than the rate 
to which he or she was entitled under 
the Merit Pay System. Therefore, the 
proposed regulation provides than an 
employee who loses his or her merit pay 
status as a result of a prospective 
change in the agency’s merit pay 
coverage determination shall be entitled 
to basic pay at the lowest rate of the 
grade of his or her position that is equal 
to or greater than his or her existing rate 
of basic pay under die Merit Pay 
System.

The Director, Office of Personnel 
Management, finds that good cause 
exists for reducing the comment period 
on this proposed rule from sixty to thirty 
days. The comment period is reduced to 
facilitate the development of a final rule 
prior to full implementation of the Merit 
Pay System in October 1981.
E .0 .12291, Federal Regulation

OPM has determined that this is not a 
major rule for the purposes of E.O.
12291, Federal Regulation, because it 
will not result in:

(1) An annual effect on the economy 
of $100 million or more;

(2) A  major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or

(3) Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or in the ability 
of United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets.
Regulatory Flexibility Act

The Director, Office of Personnel 
Management, certifies that this 
regulation will not have a significant 
economic impact on a substantial 
number of small entities, including small

business, small organizational units and 
small governmental jurisdictions.
Office of Personnel Management.
B everly M c C a in  Jon es,
Issuance System  Manager.

Accordingly, the Office of Personnel 
Management proposes to add a new 
paragraph (d) to § 531.204 of Title 5, 
Code of Federal Regulations, to read as 
follows:

PART 531—PAY UNDER THE 
GENERALSCHEDULE

Subpart B—Determining Rate of Basic 
Pay

§ 531.204 Special provisions.
* * ★  ★  *

(d) Pay determination upon loss o f 
merit pay status. When an employee 
loses his or her merit pay status as a 
result of a prospective change in the 
agency’s merit pay coverage 
determination, the employee shall be 
entitled to basic pay at the lowest rate 
of the grade of his or her position that is 
equal to or greater than his or her 
existing rate of basic pay..
(5 U .S .C . 5334, 5402)[FR Doc. 81-23633 Filed 8-13-81; 8:45 an ]
BILLING CODE 632 5-0 1-«

DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 1 

Food Safety and Quality Service 

7 CFR Part 2852

United States Standards for Grades of 
Frozen Cauliflower*
a g e n c y : Agricultural Marketing Service, 
USDA.
a c t io n : Proposed rule.

s u m m a r y : The purpose of this proposed 
rule is to revise the voluntary U.S. 
Standards for Grades of Frozen

‘ The Commodity Services Program of the Food 
Safety and Quality Service of the U .S. Department 
of Agriculture (USDA) was transferred to the 
Agricultural Marketing Service of U SD A  by U SD A  
Secretary’s Memorandum 1000-1 issued June 17, 
1981. A  notice detailing the agencies’ reoiganization 
is being drafted for later publication.

* Compliance with the provisions of these 
standards shall not excuse failure to comply with 
the provisions of the Federal Food, Drug, and 
Cosmetic Act, or with applicable State laws and 
regulations.
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Cauliflower. The proposed rule was 
developed by the U.S. Department of 
Agriculture (USDA) at the request of the 
frozen vegetable industry. The rule 
would: (1) de-emphasize the importance 
of uniform shape and symmetrical 
appearance of cauliflower clusters 
(florets); (2) allow for styles other than 
clusters; (3) replace the dual grade 
nomenclature with single letter grade 
designations; (4) convert the current 
variables (score points) standards to 
attributes type standards; and (5) 
require greater emphasis be given the 
factor of color after cooking. Its effect 
would be to improve the standards and 
promote orderly and efficient marketing. 
d a t e : Comments must be received on or 
before January 29,1982. 
a d d r e s s : Interested persons are invited 
to submit written comments concerning 
this proposal. Comments must be sent in 
duplicate to the Hearing Clerk, U.S. 
Department of Agriculture, Room 1077, 
South Building, Washington, D.C. 20250. 
Comments should reference the date 
and page number of this issue of the 
Federal Register and will be made 
available for public inspection in the 
Office of the Hearing Clerk during 
regular business hours.
FOR FURTHER INFORMATION CONTACT:
Mr. Leon R. Cary, Processed Products 
Branch, Fruit and Vegetable Division, 
Agricultural Marketing Service, U.S. 
Department of Agriculture, Washington, 
D.C. 20250, (202) 447-6194. 
SUPPLEMENTARY INFORMATION: William 
T. Manley, Deputy Administrator, 
Marketing Program Operations, 
Agricultural Marketing Service, has 
determined that this proposed rule is not 
major. It will not result in an annual 
effect on the economy of $100 million or 
more. There will be no major increase in 
cost or prices for consumers; individual 
industries; Federal, State, or local 
government agencies; or geographic 
regions. It will not result in significant 
adverse effects on competition, 
employment, investments, productivity, 
innovations, or the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets.

William T. Manley, Deputy 
Administrator, Marketing Program 
Operations, Agricultural Marketing 
Service, has determined that this 
proposed rule will not have a significant 
economic impac on a substantial 
number^f small entities, as defined in 
the Regulatory Flexibility Act, Pub. L  
96-354 (5 U.S.C. 601), because it reflects 
current marketing practices.

The current voluntary ¿p:ade standards 
for frozen cauliflower do not 
accommodate the use of mechanical

devices such as trimming machines 
which now perform processing 
operations previously done by hand. 
These mechanical devices produce 
clusters which are less uniform in size 
and shape and less symmetrical in 
appearance than those produced by 
hand trimming. Also, machine-processed 
cauliflower will often show partial or 
complete removal of the bud portion of 
the unit. However, trimmed shapes are 
“cosmetic" in nature and do not 
significantly affect the eating quality or 
the nutritional value of frozen 
cauliflower. This proposed rule would 
accommodate the use of mechanical 
trimming devices in cauliflower 
processing by de-emphasizing the 
importance of uniform shape and 
symmetry of cauliflower clusters.

The current grade standards cover 
only the styles of "clusters” and “small 
clusters.” These styles, as well as other 
styles now available at the marketplace, 
such as “cuts” and “random cuts,” 
would be covered by this proposed rule.

The existing grade standards for 
frozen cauliflower provide two names 
for each quality grade level. Currently, 
“Grade A ” or ‘Taney” are the terms 
used to describe the higher of two 
quality grade levels, and “ Grade B” or 
“Extra Standard” are the terms 
applicable to the lower quality grade 
level acceptable in the marketplace.
This proposed rule would delete the 
terms “Fancy” and “Extra Standard” 
and retain only the single letter grades 
of “ Grade A ” and “Grade B.”

The current grade standards for 
frozen cauliflower specify a numerical 
scoring system (0 to 100 points) for 
assigning quality grades to the product. 
When the total score is 85 to 100 points, 
a “Grade A ” or “Fancy” term is 
assigned. When the total score is 70 to 
84 points a “Grade B” or “Extra 
Standard” term is assigned. Frozen 
cauliflower which is assigned a total 
score of less than 70 points is given a 
“Substandard” quality rating.

This proposed rule would change the 
procedure for assigning a quality grade 
and eliminate the numerical scoring 
system. The new system for determining 
whether the product quality meets or 
fails to meet a designated grade level is 
called “ attributes sampling.” Under this 
new system, the quality of the product is 
compared with the minimum quality 
permitted in the intended or designated 
grade. If the quality is as good as, or_ 
better than, the minimum quality 
permitted, the product would be 
assigned that grade. If the quality of the 
product is not as good as the minimum 
quality permitted, the product could not 
be assigned that grade. However, it 
could be assigned a lower grade.

Bleaching agents are sometimes used 
to retain or improve color in frozen 
cauliflower. Without these bleaching 
agents the cauliflower has a tendency.to 
turn gray or off-white during processing. 
However, the cauliflower will normally 
return to a “good” or “reasonably good” 
color after cooking.

This proposed rule would place 
greater emphasis on the factor of color 
after cooking and therefore would not 
discriminate against natural coloration 
of the cauliflower prior to cooking. This 
would provide an incentive to 
processors to eliminate use of bleaching 
agents in cauliflower processing.

PART 2852—PROCESSED FRUITS 
AND VEGETABLES, PROCESSED 
PRODUCTS THEREOF, AND CERTAIN 
OTHER PROCESSED FOOD 
PRODUCTS

Accordingly, the proposed revision of 
Subpart—United States Standards for 
Grades of Frozen Cauliflower (7 CFR
2852.721 through 2852.730) would read as 
follows:
Subpart—United State« Standards fo r 
Grades o f Frozen Cauliflow er

Sec.
2852.72r~HProduct description.
2852.722 Sty le s.
2852.723 Definitions o f terms.
2852.724 R ecom m ended sam ple unit size.
2852.725 G ra d e s.
2852.726 Factors o f quality.
2852.727 C la ssifica tio n  o f defects.
2852.728 Toleran ces for d efects.
2852.729 Sam p le size.
2852.730 Q u a lity  requirement criteria.

§ 2852.721 Product description.

Frozen Cauliflower is the product 
prepared from fresh, clean, sound heads 
of the cauliflower plant 
(Brassicaoleracea botrytis). The 
cauliflower is properly processed in 
accordance with good commercial 
practice to assure its preservation. Any 
functional optional ingredient(s) 
permissible under the provisions of the 
Federal Food, Drug, and Cosmetic Act 
may be used.

§2852.722 Styles.

(a) Clusters (Florets)—consist of 
individual segments of trimmed and 
cored cauliflower heads measuring not 
less than 20mm (0.8 in) in the smallest 
dimension.

(b) Sm all Clusters (Sm all Florets)— 
consist of individual segments of 
trimmed and cored cauliflower heads 
measuring less than 20mm (0.8 in) in the 
smallest dimension.

(c) Cuts—consist of trimmed and 
cored cauliflower heads that have been



Federal Register / V o l. 46, N o . 157 / Friday, August 14, 1981 / Proposed Rules 41079

cut into units of approximately uniform 
size an<i geometric shape.

(d) Random Cuts and Pieces—consist 
of trimmed and cored cauliflower head 
that have been cut into units of varying 
sizes and shapes.

§ 2852.723 Definitions o f term s.
(a) Acceptable Quality Level (AQ L) 

means the maximum percent of 
defective units or the maximum number 
of defects per hundred units of product 
that, for the purpose of acceptance 
sampling, can be considered satisfactory 
as a process average.

(b) Blem ished means any unit that is 
affected by dark discoloration, 
pathological injury, or insect injury to 
the extent that the appearance or eatin 
quality is affected:

(1) Slightly;
(2) Materially; or
(3) Seriously.
(c) Character. (1) Good character , 

means that the individual units are firm 
and compact.

(2) Reasonably good character means 
that the individual units are at least 
reasonably firm and reasonably 
compact.

(3) Poor character means that the 
individual units fail the requirements for 
reasonably good character.

(d) Color. (1) Good color means that, 
after cooking, the buds or buttons 
possess a characteristic white to light 
cream color, which may be slightly 
variable. The individual units may 
posses a characteristic green color or 
bluish tint on the branches, and greenish 
yellow to light green modified leaves or 
bracts.

(2) Reasonably good color means that, 
after cooking, the buds or buttons may 
possess a variable characteristic color 
ranging from white to light cream to dull 
white or dark cream. The individual 
units may possess a characteristic green 
or bluish tint on the branches, and 
greenish yellow to light green modified 
leaves or bracts.

(3) Poor color means that, after 
cooking, the individual units fail the 
requirements for reasonably good color.

(e) D efect (or defective) means any 
nonconformance of a unit(s) of product 
frm a specified requirement of a single 
quality characteristic.

(f) Extraneous vegetable material 
(EVM) means any objectionable 
vetetable material from other than the 
cauliflower plant which is harmless.

(g) Flavor1 and odor. Normal flavor 
and odor means the product; before or 
after cooking, is free from objectionable 
flavors and odors of any kind.

(h) Fragment (styles other than 
random cuts and pieces) means 
cauliflower material that will pass

through a U.S. standard wire mesh sieve 
with 8 mm (%e in) openings and coarse 
or modified detached leaves.

(i) Loose stem  (styles other than 
random cuts and pieces) means any 
stem or protion of stem (other than a 
fragment) that is not attached to a 
segment.

(j) Poorly trimmed (styles othe than 
random cuts and pieces) means that the 
appearance or eating quality of the unit 
is seriously affected by excessive 
mechanical damage, gouging, trimming 
or insufficient trimming.

(k) Sample unit means the amount of 
product specified to be used for grading. 
It may be:

(l) The entire contents of a container;
(2) A  portion of the contents of a 

container;
(3) A  combination of the contents of 

two or more containers; or
(4) A  portion of unpacked product.
(l) Segment means an individual 

portion of a cauliflower head made up of 
buds or buttons and the adjoining stems 
or poritons of stems, and may have 
attached modified leaves or bracts.

(m) Sm allest demension means the 
narrowest width of a cluster or small 
cluster as measured across the top of the 
unit.

(n) Square centimeter (cm2) means an 
area in the shape of a rectangle 1 cm by 
5 cm.

(o) Unit means one cluster, small 
cluster, cut, random cut or piece of 
cauliflower as applicable for the style.

§ 2852.724 Recom m ended sample unit 
size.

Acceptance in accordance with the 
requirements for quality is based on the 
recommended sample unit size of 500 g 
(17.6 oz).

§2852.725 Grades.
(a) U.S. Grade A  is the quality of 

frozen cauliflower that:
(1) Meets the following prerequisites 

in which the cauliflower:
(1) Has similar varietal characteristics;
(ii) Has a normal flavor and odor;
(iii) Has a good overall brightness;
(iv) Has a color such that the 

following A Q L’s 3 are not exceeded: 
poor, 4.0, and total (reasonably gdod +  
poor), 8.5; and

(v) Has a character such that the 
following AQL,s 3 are not exceeded: 
poor, 1.5, and total (reasonably good +  
poor), 20.0.

(2) Is within the limits for defects as 
classified in Table I or IA and specified 
in Tables II and III, as applicable.

(b) U.S. Grade B  is the quality of 
frozen cauliflower that:

8 A Q L  expressed as percent defective (100-5 g 
increments in 500 g).

(1) Meets the following prerequisites 
in which the cauliflower:

(1) Has similar varietal 
characteristtics;

(ii) Has a normal flavor and odor;
(iii) Has a reasonably good overall 

brightness;
(iv) Has a color such that the 

following A Q L 3 is not exceeded: poor 
(total), 10.0; and

(v) Has a character such that the 
following A Q L 3 is not exceeded: poor 
(total) 20.0.

(2) Is within the limits for defects as 
classified in Table I or IA and specified 
in Tables II and III, as applicable.

(c) Substandard is the quality of 
frozen cauliflower that fails to meet the 
requirements of U .S. Grade B.

§ 2852.726 Factors o f quality.

The grade of frozen cauliflower is 
based on meeting the requirements for 
the following quality factors:

(a) Prequisite quality factors:
(1) Varietal characteristics;
(2) Brightness:
(3) Flavor and odor;
(4) Color; and
(5) Character.
(b) Classified quality factors:
(1) Blemished;
(2) Poor trim-(Clusters, Small Clusters 

and Cut Styles only);
(3) Fragments-(Clu8ters, Small 

Clusters and Cut Styles only);
(4) Loose Stem-(Clusters, Small 

Clusters and Cut Styles only); and
(5) Extraneous vegetable material.

§ 2852.727 C lassification o f defects.

Defects are classified as minor, major, 
severe, or critical. Each “X ” in Table I or 
Table IA  represents “one (1) defect.”

Table I .—Classification of Defects; Clusters 
and Cuts Styles

Q uality
factor Defect

Classification 

Minor Major vS0®e

Blem
ished.

Poor trim...
Loose

stem.
Frag

ments.
Extrane

ous
vegeta
ble-
materi
al.

Slightly (each X................................
1 cm2).

Materially .............  X...............
(each 1 cm2).

Seriously X ............. .................
(each 1 cm2).

(each 5 g ).........  X .........................'....
(each 5 g )............... ......... X ...............

(each 5 g )..... ................................. X.

(each piece)............... .......................... X.
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Table IA .—Random Cuts and Pieces Style

Quality
factor

Classification
Defect

Minor Major Se
vere

Criti
cal

Blem
ished.

Slightly (eaoh 
1 cm*).

X......... ' V !*

Materially 
(each 1 cm1).

. X.........

Seriously 
(each 1 cm^;

X.......... X .........

Extrane
ous
vegeta
ble
materi
al.

(each pieoe)...... . X

§ 2852,728 Tolerance fo r defects  
An insignificant weight or area 

increment of defects limited to the first 
weight or area increment shall not be 
considered.

Table I I . - •Ousters, Small Clusters, and Cuts 
Styles

Total* Major Severe Critical

Grade A

AQL4............... 25.0 12.5 5.0 0.15

Grade B

AQL4............... 50.0 25.0 12^ 0.25

4 AQL expressed as defects per hundred units. 
4 Total =  Minor +  Major Severe +  Critical

Table III.—Random Cuts and P ieces Style

Total* Major Severe Critical

Grade A

AQL4...„.......... 20.0 6.5 4.0 0.15

Grade B

AQL4.................^5 33.0 15.0 8.5 0.25

4 AQL expressed as defects per hundred units. 
4 Total =  Minor +  Major Severe +  Critical

§ 2852.729 Sam ple size.
The sample size to be used for lot 

grading or on-line grading to determine 
acceptance with the requirements of 
these standards shall be as specified in 
the sampling plans and procedures 
contained in the' "Regulations Governing 
Inspection and Certification of 
Processed Fruits and Vegetables, 
Processed Products Thereof, and Certain 
Other Processed Food Products” (7 CFR  
2852.1-2852.83).

§ 2852.730 Q uality requirem ent criteria.
(a) Lot grading. A  lot of frozen 

cauliflower is considered as meeting the 
requirements for quality if:

(1) The prerequisite requirements 
specified in § 2852.725 are met; and

(2) The Acceptable Quality Levels 
(AQL) in Tables II and III, as applicable 
for the style, are not exceeded.

(b) On-line grading. A  portion of 
production is considered as meeting 
requirements for quality if:

(1) The prerequisite requirements 
specified in § 2852.725 are met; and

(2) The Acceptable Quality Levels 
(AQL) in Tables II and III, as applicable 
for the style, are not exceeded.

(c) Single sample unit. Each unofficial 
sample unit submitted for quality 
evaluation will be treated individually 
and is considered as meeting the 
requirements for quality if;

(1) The prerequisite requirements 
specified in § 2852.725 are met; and

(2) The Acceptable Quality Levels 
(AQL) in Tables II and HI* as applicable 
for the style, are not exceeded.
(Agricultural Marketing Act of 1946, secs. 203, 
205, 60 Stat. 1087, as amended, 1090, as 
amended; (7 U .S.C. 1622,1624))

Done at Washington, D.C., on August 10, 
1981.
William T. Manley,
Deputy Adm inistrator, M arketing Program 
Operations.[FR Doc. 81-23566 Filed 6-13-81; 8:45 am]
BILLING CODE 3410-DM -M

FEDERAL TRADE COMMISSION 

16 CFR Part 460

Trade Regulation Rule: Labeling and 
Advertising of Home Insulation
AGENCY: Federal Trade Commission. 
a c t io n : Invitation for public comment.

SUMMARY: The Federal Trade 
Commission solicits public comment on 
petitions for an exemption from the 
Commission’s trade regulation rule on 
labeling and advertising of home 
insulation (16 CFR Part 460) submitted 
by mobile home manufacturers and 
retailers. The Commission has not taken 
a position on whether to grant an 
exemption. On September 29,1980, the 
Commission issued a temporary partial 
stay of Section 460.16 of the trade 
regulation rule insofar as it applies to 
mobile home industry members pending 
the Commission’s decision on these 
petitions (45 FR 68927).
DATE: Written comments regarding the 
petitions will be accepted until October
13,1981.
ADDRESS: Written comments should be 
addressed to the Secretary, Federal 
Traqle Commission, 6th Street and 
Pennsylvania Avenue, N.W., 
Washington, D.C. 20580.

All comments should be captioned: 
“Comment—Proposed Mobile Home 
Exemption—Home Insulation Rule.”
FOR FURTHER INFORMATION CONTACT: 
Arturo Gonzalez-Alfonso, 202-724-1531,

Attorney, Division of Energy and 
Product Information, Bureau of 
Consumer Protection, Federal Trade 
Commission, Washington, D.C.'20580. 
SUPPLEMENTARY INFORMATION: Three 
trade associations—rthe National 
Manufactured Housing Federation, Inc. 
(NMHF), the Manufactured Housing 
Institute, Inc. (MHI), and and the 
Indiana Manufactured Housing 
Association, Inc. (IMHA)—have filed 
petitions of behalf of mobile home 
manufacturers and retailers requesting 
partial exemptions from the 
Commission’s Rule, which went into 
effect on September 29,1980. Pending 
the Commission’s final determination on 
their respective petitions for 
exemptions, the three Petitioners 
requested a temporary partial stay of 
§ 460.16 of the Rule as it applies to 
mobile home sellers. The Commission 
granted the temporary partial stay, 
effective as of September 29,1980 (45 FR 
68927).

All three Petitioners request that the 
mobile home industry be exempted from 
§ 460.16 of the Rule. Section § 460.16 
requires “new home” sellers, including 
mobile home sellers, to disclosfe in the 
sales contract the type, thickness, and 
R-value of any insulation installed in 
each part of the home. In addition, 
petitioners NMHF and IM HA request a 
complete exemption from the Rule, 
including §§ 460.18 and 460.19, which 
are only triggered if insulation ads are 
disseminated or energy savings claims 
are made.

The basic purpose of the R-value Rule 
is to give consumers a standard 
measurement of thermal efficiency that 
they can use to compare insulation 
products and to purchase the insulation 
product that matches their R-value 
needs. In deciding to include the sale of 
new homes within the Rule, the 
Commission noted that the R-value of 
the insulation installed in a new home is 
a material factor in the consumer’s 
house-buying decision and that the pre
purchase disclosure of R-value in sales 
contracts would therefore assist the new 
home buyer in evaluating the energy 
efficency of his or her home.1

The Petitioners assert that the Rule is 
unnecessary as to mobile homes 
because construction standards issued 
by the Department of Housing and 
Urban Development effectively fulfill 
the same purposes as the R-value Rule. 
Allegedly, the HUD standards provide 
consumers with (1) protection against 
buying an energy inefficient home by 
establishing minimum standards, and (2)

1 Statement of Basis and Purpose. 44 FR 50232.
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energy efficiency information in a “heat 
loss certificate” which facilitates 
comparison of thermal performance 
claims of competing mobile home 
manufacturers. In addition, petitioners 
argue that R-value information is not 
appropriate as a tool for comparison 
shopping in the mobile home industry 
because nearly all such homes have 
identical insulation due to certain 
inherent design limitations. Finally, 
petitioners argue that because the 
independent retailers have no direct 
knowledge of or control over the 
insulation installed in the home by the 
manufacturer, they are not in a position 
to make the sales contract disclosures 
required by § 460.16.

The Commission has not taken a 
position on whether to grant petitioners 
an exemption from the Rule. Initial 
research by Commission staff suggests 
that, contrary to the petitioners’ 
assertion, at least some mobile home 
manufacturers offer a variety of 
insulation packages to buyers. For 
example, the “Manufactured Housing 
Dealer,” a major mobile home trade 
journal, contains advertisements for 
energy efficient mobile homes and 
materials which provide greater 
amounts of insulation and higher R- 
Values than are found in conventional 
mobile homes.2 The availability of such 
optional "energy packages” and energy
saving construction features suggests 
the R-value information may be a 
valuable consumer tool for comparison 
shopping in the mobile home area. As 
the Commission noted in its Statement 
of Basis and Purpose for the Rule, the 
amount of insulation installed in a home 
may significantly affect the consumer’s 
decision to buy.3 If mobile home sellers 
offer a variety of insulation options, the 
R-value of the insulation may be a 
material factor in the comsumer’s 
purchase decision.

As petitioners point out, construction 
standards issued by the Department of 
Housing and Urban Development (HUD) 
require manufacturers to build mobile 
homes to á minimum thermal 
performance standard and to post a 
“heat loss certificate” on an interior 
wall where it is readily visible to the 
homeowner. The certificate must 
indicate the lowest outside temperature 
at which an inside temperature of 70° F. 
can be maintained. Presumably, a poorly 
insulated mobile home with a large an 
expensive heating unit could be issued 
the same “heat loss certificate” as a

8 Copies of such advertisements are available for public inspection as documents Y-15 through Y-24 in F.T.C. File No. 215-59. Other promotional materials and advertisements are also available as documents Y-25 through Y-34 in the same file. 
a44FR 50221.

well insulated mobile home with a 
modest heating unit. Without deciding 
the merits of petitioners’ position that 
the HUD standards already regulate the 
overall thermal performance of mobile 
homes, the Commission notes that HUD  
standards set only minimum 
performance levels and do not require 
that R-values be disclosed to consumers. 
A t this point, it is unclear whether the 
HUD standards are adequate to allow 
consumers to evaluate or compare 
homes when making a purchase 
decision. Moreover, the HUD standards 
do not apply to site-built homes and, 
therefore, cannot assist consumers who 
seek to compare a site-built home with a 
manufactured home. The more elaborate 
mobile homes, such as double-wide 
manufactured homes, are quite 
competitive with some site-built homes. 
Indeed, consumers may find it extremely 
useful to compare the insulation of 
manufactured homes with that of site- 
built homes.

With regard to other sections which 
would also apply to the mobile home 
industry, such as §§ 460.18 and 460.19, 
petitioners did not directly address why 
they should be exempted from them.The temporary stay granted by the Commission did not include these sections. Nevertheless, staff seeks this opportunity to have this issue specifically addressed by any interested parties.

The Commission solicits public 
comment on all aspects of the 
exemption requests from the Rule. 
Without restricting the area of response, 
the Commission is particularly 
interested in receiving comments on the 
following issues:
—Should petitioners be exempt from 

§ § 460.18 and 460.19, which apply if 
insulation ads contain certain 
triggering claims or energy-savings 
claims?

—To what extent do the construction 
standards issued by the Department 
of Housing and Urban Development 
effectively provide the information 
necessary for home buyers to evaluate 
the thermal efficiency or insulation of 
mobile homes?

—Are consumers interested in buying 
mobile homes which are more energy 
efficient than those which meet 
present HUD standards?

—To what extent do mobile home 
sellers offer a variety of insulating 
options?

—Is R-value information presently 
advertised to prospective purchasers 
of mobile homes?

—To what extent are potential mobile 
home buyers also potential site-built 
home buyers?

—W hat would disclosure of R-value cost the mobile home industry?
The petitions and the additional 

materials forwarded to the Commission 
by its staff have been placed on the 
public record and are available for 
public inspection. They have been filed 
as documents X-8 through X-12 and Y -  
15 through Y-34, respectively, in FTC  
file number 215-59.

By direction of the Commission.
Cared M . Thomas,
Secretary.(FR Doc. 81-23882 Filed 8-13-81; 8:45 am)
BILLING CODE 6750-01-M

CONSUMER PRODUCT SAFETY 
COMMISSION

16 CFR Part 1204

Omnidirectional Citizens Band Base 
Station Antennas; Proposed Consumer 
Product Safety Standard; Proposed 
Nonmandatory Test Method
a g e n c y : Consumer Product Safety 
Commission.
ACTION: Proposed rule, proposed 
nonmandatory test method, and 
extension of time.

SUMMARY: The Consumer Product Safety 
Commission proposes two approaches v 
for omnidirectional Citizens Band base 
station antennas to reduce the risk of 
injury to consumers caused by electric 
shock occuring when the antenna comes 
into contact with electrical power lines 
while the antenna is being put up or 
taken down. The first approach is to 
propose a standard as a mandatory 
consumer product safety rule. The 
second approach is to propose the 
standard as a nonmandatory test 
method which manufacturers could use 
voluntarily to produce antennas that 
would resist the transmission from 
power lines of a potentially lethal 
electrical current to consumers who are 
in contact with the antenna or its mast.

The standard contains performance 
requirements intended to ensure that if 
the antenna contacts a power line of
14.5 kV rms or less, it will not transmit* a 
harmful amount of electric current to a 
person holding the antenna mast.

This standard would be a companion 
to the Commission’s previously issued 
labeling and instructions rule for 
communications antennas.

The Commission is also proposing a 
certification rule that would establish 
requirements for manufacturers and 
importers to observe in conducting tests 
to ensure that their antennas comply 
with the standard and in issuing
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certifications that their products comply 
with the standard. The certification rule 
would not be applicable to the proposal 
to publish the standard as 
nonmandatory test methods, except that 
manufacturers who produced antennas 
that complied with the test methods 
would be free to certify that their 
antennas were ih compliance.1 
DATES: The standard is proposed to 
become effective so that it would apply 
to omnidirectional CB base station 
antennas manufactured after six months 
from the date the final standard is 
issued by the Commission.

The proposed promulgation date is 
12:00 noon, Eastern Standard Time, on 
the date that is 10 days after the final 
rule is published in the Federal Register.

Written data, views, and arguments 
on the proposal should be submitted by 
October 13,1981.

Interested persons Will have an 
opportunity to make an oral 
presentation of data, views, or 
arguments on September 22,1981. 
Persons wishing to make oral 
presentations should contact the Office 
of the Secretary by September 14,1981. 
ADDRESSES: Written comments, 
preferably in five copies, should be 
submitted to the Secretary, Consumer 
Product Safety Commission,Washington, D .C . 2026)7, and titled “ CB Base Station Antenna Proceeding.”

Opportunity for oral presentation: 
third floor, 111118th Street, N.W ., 
Washington, D.C. 20207.

All material which the Commission 
has that is relevant to this proceeding, 
including any comments that may be 
received on this proposal, may be seen 
in, or copies obtained from, the Office of 
the Secretary, 3rd floor, 111118th Street,
N.W ., Washington, D.C., 20207.
FOR FURTHER INFORMATION CONTACT: Carl Blechschmidt, Office of Program Management, Consumer Product Safety Commission, Washington, D .C ., 20207, phone (301) 492-0557.
SUPPLEMENTARY INFORMATION:A . Background

During the three year period from 1975 
through 1977, the peak years for CB  
antenna sales, the Commission 
estimates that over 700 persons were 
electrocuted while putting up or taking 
down communications antennas and 
that about 60 percent of these deaths 
involved omnidirectional CB 
antennas.(1) Since 1976, the industry has 
experienced a significant decline in

1 Commissioners R. David Pittle, Edith Barksdale Sloan, and Stuart Statler voted for the proposals. Commissioner Samuel Zagoria voted against the proposals, and Chairman Nancy Harvey Steorts abstained.

sales of CB antennas(2), resulting in a 
related decline in electrocutions.^)

About 175 fatalities are estimated to 
be associated with omnidirectional CB  
antennas in 1976. The estimated number 
of fatalities declined to about 125 in 1977 
and to about 55 in 1978. Since then, the 
number of fatalities appears to have 
leveled off at about 45-50 each year.(4) 
In addition to the 45-50 deaths occurring 
each year, it is estimated that a 
somewhat greater number of injuries 
occur annually; about half of them 
serious enough to require surgery, 
amputation, skin grafts, or other major 
attention.(5) It is common for multiple 
deaths or injuries to occur in a single 
accidental?)

The Commission’s staff has estimated 
that in both 1979 and 1980 about 20 
percent of the accidents involved 
antennas less than a year old, resulting 
in about 8 deaths per year associated 
with relatively new antennas. Although 
the Commission staff developed a model 
of death rates based on sales which 
projected 3 deaths from new antennas 
for 1979, more recent information 
indicates that this is probably low and 
that the number occurring each year 
may be closer to 8.(7)

A s a result of the information that it 
received concerning the deaths and 
injuries associated with communications 
antennas, and in response to a petition 
filed with the Commission by Lawrence 
H. Chapman on June 29,1976 (Petition 
CP 76-19), the Commission took several 
actions. First, the Commission reasoned 
that if consumers knew of the danger 
and how to avoid it, they would be able 
to take steps to protect themselves. 
Therefore, the Commission issued a rule 
(16 CFR Part 1402) requiring 
manufacturers and importers of (1) 
outdoor Citizens Band (CB) base station 
antennas, (2) outdoor television 
antennas, and (3) antenna supporting 
structures to provide purchasers with (a) 
instructions on how to avoid the hazard 
of contacting electric power lines with 
the antenna or supporting structure 
while putting it up or taking it down, (b) 
labels on the antennas (and provided 
with the supporting structures), 
describing the hazard of electrocution 
and referring the reader to the 
instructions, and (c) statements on the 
packaging or parts container, and at the 
beginning of the instructions, describing 
this hazard and referring the reader to 
the instructions. A  detailed discussion of 
the rule and the reasons for issuing it is 
in the Federal Register document that 
issued the rule (43 FR 28392; June 29, 
1978).

In addition, the Commission 
concluded that, while the labeling rule 
of Part 1402 is necessary in order, to

reduce the deaths that occur due to the 
contact of television and CB base 
station antennas with electric power 
lines, a standard that would help insure 
that the antenna would not supply a 
harmful amount of electricity to the 
installer if the antenna did contact a 
power line would address the risk of 
electrocution more effectively than 
labels and instructions alone and 
thereby cause a greater reduction in 
deaths and injuries. 44 FR 38854; July 3,
1979.Consequently, the Commission initiated a study to determine the feasibility of a safety standard for CB antennas. The study examined many methods for addressing the electrocution hazard and concluded that a standard was feasible and that external insulation of the antennas was the most promising approach for providing protection. (#)

After considering the available 
information, the Commission 
preliminarily determined that a 
consumer product safety standard was 
necessary to eliminate or reduce an 
unreasonable risk associated with CB  
base station antennas. While the 
Commission was aware of the risk 
associated with all CB base station 
antennas, it was also aware that 
standards for directional and 
omnidirectional antennas presented 
different technical problems. The 
directional antennas are generally 
heavier and more complex than the 
omnidirectional type due to the array of 
elements required to produce its 
directional characteristics. The 
Commission believed that a standard 
applicable only to omnidirectional CB 
base station antennas could be 
developed more quickly than a standard 
that would be applicabel to both 
directional and omnidirectional 
antennas. Furthermore, the Commission 
was aware that omnidirectional CB base 
station antennas are used more often 
than the directional type. Therefore, the 
scope of the standard development 
proceeding was limited to 
omnidirectional antennas. 44 FR 53677; 
September 14,1979.

Under section 7 of the Consumer 
Product Safety Act, 15 U .S.C. 2056, a 
proposed consumer product safety 
standard may generally be developed in 
the following ways:

1. The Commission may solicit offers 
from persons or organizations outside 
the Commission to develop a 
recommended standard. Persons 
submitting such offers are referred to as 
“offerors,” and the development of 
recommended standards in this manner 
is called the “offeror process.”
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2. The Commission may invite persons 
or organizations outside the Commission 
to submit to the Commission an existing 
standard which could be proposed as a 
consumer product safety standard.

3. The Commission may publish an 
existing standard or combination of 
existing standards as a proposed 
consumer product safety standard.

4. The Commission may develop the proposed standard itself if the Commission determines that it is “more expeditious” than development by the offeror process.
In determining whether a standard 

should be developed by the Commission 
itself rather than through the offeror 
process, the Commission is required by 
section 7(b)(2) of the Consumer Product 
Safety Act to consider the following 
factors.

1. Hie nature of the risk associated 
with the product.2. The expertise of the Commission with respect to the risk of injury.

3. The expertise of the Commission in 
developing consumer product safety 
standards.

4. The resources available to the Commission and the priorities established by the Commission.
After considering these factors, the 

Commission determined that it would be 
more expeditious for the Commission to 
develop this standard itself than for 
interested parties outside the 
Commission to develop the standard. In 
the Federal Register of July 3,1979 (44 
FR 38854), the Commission published a 
notice announcing its determination to 
develop the standard itself and 
requesting public comment on the 
determination.

After evaluating these comments, the 
Commission published a Notice of 
Proceeding in the Federal Register to 
formally commence the development 
proceeding (44 FR 53676; September 14, 
1979). The Commission also solicited 
participation in the standard 
development proceeding by interested 
persons outside the Commission and 
contributed to the costs of some of the 
persons who participated. The persons 
outside the Commission participated by 
attending a series of 4 public meetings, 
by attending some open staff 
development meetings, by performing 
some individual task assignments, and 
by submitting comments by mail or 
phone throughout the proceeding, and 
especially on the final draft of the 
standard which the staff recommended 
to the Commission.

In order to allow time for comment by 
other agencies concerned with 
communications antennas, the 
Commission extended the development

period until July 31,1982 (46 FR 31901; 
June 18,1981).
B. The Proposed Standard

The standard that is proposed below 
is intended to reduce the unreasonable 
risks of electric shock injuries and 
deaths that the Consumer Product 
Safety Commission has preliminarily 
determined are associated with 
omnidirectional CB base station 
antennas.

The standard itself is Subpart A  of the 
regulation (16 CFR Part 1204) proposed 
below. Subpart B consists of proposed 
regulations to establish requirements 
that manufacturers and importers must 
follow to certify that their products 
comply with the standard, as required 
by section 14(a) of the act. Subpart B 
describes the minimum features of a 
“reasonable testing program” for 
determining that the products meet the 
standard and includes requirements for 
recordkeeping, A  general explanation of 
the standard’s requirements is given 
below, followed by a discussion of the 
rationale for particular requirements.

General description o f die standard.
The standard is intended to reduce 

the risk of electrocution or serious 
injuries occurring if an omnidirectional 
CB base station antenna contacts an 
electric power line while the antenna is 
being put up or taken down. Under the 
Standard, a manufacturer could 
accomplish this in one of two ways. It 
could insulate the antenna so that if it 
contacts the power line, there is less of a 
chance that a harmful electric current 
will be transmitted from the power line 
through the antenna to the person 
holding the antenna mast. Or, a 
manufacturer could incorporate an 
insulating barrier between the antenna 
and the mast or other supporting 
structure; so that a harmful electric 
current will not pass from the antenna to 
a person in contact with the mast. (If 
this alternative were chosen, the feed 
cable from the antenna would have to 
be insulated or otherwise protected so 
that it would not provide an electrical 
path to the mast or a person touching 
the cable.)

Thte standard specifies two 
performance tests to determine if the 
means chosen by the manufacturer to 
protect against the shock hazard will 
provide adequate protection 
(§ 1204.3(c)).

First, there is an Insulating Material 
Effectiveness Test (§ 1204.4(d)) in which 
a high voltage electrode or test rod is 
brought into contact with the antenna at 
any point within the protection zone 
established by § 1204.2(k) (above 12 
inches above the top of the mast) to 
ensure that the insulation can withstand

the voltage for 5 minutes without 
transmitting more than 5 milliamperes 
(mA) root-mean-square (rms) of 
electrical current.

The other test is an Antenna-Mast 
System Test (§ 1204.4(e)) (“Antenna 
Drop Test” ) which is intended to 
determine if the means provided to 
protect against electrocution will 
withstand the stress imposed when an 
antenna-mast system falls onto a power 
line. This test consists of mounting the 
antenna to be tested on a specified mast 
and allowing the assembled antenna 
and mast to fall onto a power line of
14,500 volts rms phase to ground. The 
antenna passes die test if it does not 
transmit more than 5 mA rms of 
electrical current. If the mast does not 
slide off the power line in the course of 
the fall, it must be able to maintain this 
level of protection for a period of 5 
minutes.

If the ability of an antenna to pass 
these tests is dependent on the degree of 
insulation or other property of the feed 
cable attached to the antenna, the 
manufacturer is required to supply 50 
feet of the cable with the antenna 
(5 1204.3(c)).

Section 1204.6 requires manufacturers 
to include a statement in the instructions 
warning users to keep away from 
overhead wires and, if the antenna 
nears any overhead wires, to 
immediately let go, stay away, and call 
the utility company. The reason for this 
requirement is that the standard will not 
protect in every instance against 
electrocution caused by contact with 
power lines. In the first place, the 
standard is intended to provide 
protection for power line voltages of up 
to 14,500 Volts (14.5 kV). Some power 
lines are operated at higher voltages 
than this. In addition, not all portions of 
the antenna are required to be insulated, 
and the antenna’s mast is not required 
to be insulated. If the power lines were 
to contact one of these uninsulated 
areas, an electrocution could occur. 
Furthermore, the antenna could have 
been manufactured in violation of the 
standard or the insulation could have 
deteriorated or been damaged since the 
antenna was manufactured. In addition, 
the insulation cannot withstand high 
voltages indefinitely, and, after a period 
of time where the antenna is in contact 
with a power line, the current may 
penetrate the insulation. Therefore, even 
if the insulation initially protects against 
a harmful amount of current, the user 
should not attempt to remove an 
antenna that falls into electric power 
lines, since the insulation could break ' 
down while the antenna is being 
removed. For these reasons, persons
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handling these antennas should ensure 
that the antennas are kept away from 
power lines so that the antennas cannot 
contact the line while being transported, 
installed, or removed, even if an 
antenna is dropped. (The Commission 
recommends that antennas be located at 
least 2 times the combined length of the 
antenna and mast from the nearest 
power line.)

Since many of the accidents 
associated with these antennas occur 
when the antennas are being taken 
down after outdoor exposure for a 
number of years, the Commission 
considered issuing requirements that the 
materials used to provide protection be 
weather resistant. However, the test 
methods that are currently used to 
provide an accelerated determination of 
weather resistance are controversial 
and complex. In addition, there is no 
reason to believe that manufacturers 
will not request that their suppliers 
provide them with weather resistant 
materials. Therefore, the Commission 
has not included mandatory 
weatherability requirements in the rule 
but has included a statement that the 
materials should be weather resistant 
and has stated some criteria that 
manufacturers can use to help them 
select weather resistant materials.C . Rationale for Provisions o f Proposal

The following is a discussion of the 
rationale for particular provisions of the 
standard. A  more detailed discussion of 
the rationale can be found in the 
Commission document “Rationale 
Supporting Proposed Safety Standard 
for CB Base Station Omnidirectional 
Antennas", dated February 26,1981 (E- 
48)

Product definition.
For the purposes of the standard, 

“omnidirectional CB base station 
antenna" means an antenna designed to 
be used with a transmitter and/or 
receiver operating in a fixed location in 
whatever frequency band is allocated 
for citizen’s radio service (presently 
26.96-27.41 megaherts (MHz)), where the 
antenna exhibits approximately equal 
signal transmission or reception 
capabilities in all horizontal directions 
simultaneously (§ 1204.2 (a), (c), (d), and 
(«)•

The requirements in the proposal 
apply to omnidirectional CB base 
station antennas that are “ consumer 
products." (§ 1204.1(c)). Section 3(a)(1) 
of the Consumer Product Safety Act 
(“the act” or “CP SA ” ), 15 U.S.C. 
2052(a)(1), defines the term “consumer 
product” as an “article, or component 
part thereof, produced or distributed (i) 
for sale to a consumer for use in or 
around a permanent or temporary

household or residence, a school, in 
recreation, or otherwise, or (ii) for the 
personal use, consumption or enjoyment 
of a consumer in or around a permanent 
or temporary household or residence, a 
school, in recreation, or otherwise.” The 
term does not include products that are 
not customarily produced or does not 
include products that are not 
customarily produced or distributed for 
sale to, or for the use or consumption by, 
or enjoyment of, a consumer. A  limited 
exception from the coverage of the 
standard is provided by section 18(a) of 
the CPSA, 15 U.S.C. 2067(a), for certain 
products intended for export and 
meeting the requirements of section 
18(b) of the CPSA.

Allow able current and current 
monitoring device.

The proposed standard requires that 
the electric current through the antenna- 
mast system, when tested according to 
the standard, may not exceed that which 
produces a 5 mA rms reading on the 
current monitoring device shown in Fig.
1. This level was selected on the basis of 
studies that indicate that more than 99.5 
percent of the adult population is able to 
let go of an object that is energized at a 
current level of 6 mA rms at 60 Hz. Thus, 
at 60 Hz, 5 mA is below the “can’t let 
go" level that would freeze a person to 
an energized object and is also below 
the level of current that would interfere 
with normal operation of th^heart.(P)

During experimental testing of 
prototype insulated antennas, it was 
found that corona effects during high 
voltage tests caused higher frequency 
transient currents, in addition to the 60 
Hz current directly caused by the 
applied voltage. When testing at nearly 
the specified test voltage. (14.4 kV rms), 
these fast transient currents were 
measured as occurring at a rate of 
approximately 9 kH. The Commission 
conducted a literature search to 
determine what hazards might be posed 
by these high frequency currents. Little 
data were found, but comparison of 
these currents with transient currents 
commonly used in human electrosurgery 
led to the conclusion that these corona 
currents posed very little, if any, risk of 
electrocution or shock.

After evaluating experimental data on 
skin bums at various currents, the 
Commission staff concluded that a 
current of 10 mA would be safe from a 
bum standpoint, considering the area of 
skin contact that would be likely when 
consumers contacted an antenna mast. 
Thus, a general maximum of 10 mA is 
needed to protect against bums, while at 
low frequencies such as 60 Hz, no more 
than 5 mA should be allowed in order to 
prqtect against electrocution.

Accordingly, the current measuring 
device shown in Fig. 1 incorporates a 
frequency-responsive bypass circuit that 
has the effect of routing up to half of the 
high frequency component of the current 
around the meter. A  meter reading of 5 
mA, therefore, would allow up to 10 mA 
of high frequency current in the absence 
of any low frequency current, but would 
limit the more dangerous low frequency 
current to 5 mA.

Power line voltage.
The Commission staff found that 98 

percent of the accidents(10) involving 
contact between omnidirectional CB  
base station antennas and power lines, 
and 95 percent of the total mileage of 
distribution circuits(ii), involved 
voltages under 14.5 kV rms phase-to- 
ground. In view of the technical 
difficulty and increased cost involved in 
protecting against higher voltages(12),
14.5 kV was chosen as the test voltage.

Point o f antenna contact (protection 
zone).

In seventy-five percent of( these 
accidents, contact occurred within the 
top 5 feet, in about 85 percent within the 
top 8 feet.(13) The protection zone (the 
area of the antenna from the tip of the 
antenna to a point 12 inches above the 
top of the mast) addresses the contact 
area for 95 percent of the accidents 
investigated, while excluding the 
difficult to protect area near the mast 
that may contain hardware for 
connecting the antenna and the 
mast. [14)

Contact time /§ 1204.4(d)(3), 
1204.4(e)(3)).

The proposed standard requires 
contact with the test voltage source for 
five minutes. Research performed for the 
Commission during the development of 
the standard indicates that the 
insulating materials evaluated either 
failed in less than 5 minutes or 
withstood the applied voltage for a 
substantially longer period.(i5) Five 
minutes is technologically feasible and 
sufficient for the installer to perceive the 
hazard and get away from the antenna.

Interpretation o f results. /§ 1204.5(f)).
The proposed standard states that an 

antenna system shall pass the test 
specified if no electrical breakdown 
occurs and if no current reading exceeds 
5 mA rms during the test. The 
Commission believes it is important that 
the test criteria identify both modes of 
failure. Electrical breakdown is the 
usual mode of failure, but due to the 
suddenness of this breakdown and the 
large currents involved, it is not 
practical to define breakdown in terms 
of observed current flow. Hfewever, 
laboratory tests have identified another 
form of failure, in which the current
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exceeded 5 mA without breakdown 
occurring, (i 6)

Field joint protection.
Hie proposed standard requires that 

protective components which must be 
put in place by the person assembly the 
antenna must be integral with, or not 
readily removable from, at least one 
part of the antenna. The Commission 
recognizes that, because of shipping 
restrictions, there will have to be at 
least one field joint in the longer 
antennas. For structural purposes, this 
joint will most likely be metal and 
therefore, without a protective 
component, may cause a shock hazard if 
it contacts a power line in the accident 
scenarios described above. The purpose 
of the field joint protection requirement 
is to assure that the protective accessory 
for the joint cannot be readily misplaced 
or knowingly discarded by the person 
assembling the joint in the field.

Feed cable.
The proposed standard requires that 

the manufacturer supply 50 feet of 
feedcable with the antenna when 
compliance material or other properities 
of the cable by the person assembling 
the joint in the field.

Since currently available feed cable 
may not provide sufficient insulation,
[17] the cable must therefore be 
provided by the manufacturer as an 
antenna system component. Even if 
adequate feed cable with the antenna 
would also reduce the possibility of the 
consumer installing a cable which does 
not satisfy the requirements.

The cable length requirement assures 
that the manufacturer supplies cable 
that will reach from the antenna 
connection point to a location near the 
bottom of the mast. Federal 
Communications Commission 
regulations specify 60 feet as the 
maximum antenna-mast system height. 
The 50 foot cable requirement is based 
on this maximum system height and a 
minimum antenna length of 9 feet. Under 
these extreme conditions, the cable 
connection point of the erected system 
would be one foot from the bottom end 
of the mast and easily accessible to the 
installer. A  shorter length could require 
the consumer to add another length of 
cable, before the antenna is erected, that 
would not provide sufficient protection.

In addition, the performance tests of 
the standard require that a feed cable 
(either supplied by the manufacturer or 
a typical RG-213 cable) be secured to 
the side of the mast, as by taping. This 
provides a means for determining that if 
the feed cable becomes energized during 
the test, its insulation is sufficient to 
provide the required protection. The side 
of the end of the feed cable is also 
required to be taped to the mast to

ensure that the end of the cable is 
adequately insulated.

In the Antenna Drop Test, the taping 
requirement serves to detect another 
possible source of dangerous current. 
When a long length of the conductive 
feed cable core is separated from the 
Conductive mast only by the cable 
insulation, these elements in effect 
create a capacative couping effect that 
can induce harmful amounts of current 
through the mast.fi#) The lack of a 
feasible means to avoid this capacative 
coupling effect severely limits the 
potential of the isolation technique as a 
way to comply with the standard.

The capacative coupling effect could 
be avoided by mounting the cable on 
standoffs that will keep the cable 
sufficiently separated from the mast that 
the induced current will be less than 5 
mA. However, installing these standoffs 
would involve considerable effort on the 
part of the installer, and would also 
result in an awkward and unattractive 
appearance to the antenna installation. 
For these reasons, the Commission 
believes that the protection of the 
standard would be nullified if the use of 
standoffs were permitted during the 
performance tests of the standard, since 
installers would either remove the 
standoffs or, if this were not feasible, 
purchase a different cable to replace the 
one supplied by the manufacturer. 
Therefore, the standard requires that the 
cable be taped to the mast to simulate 
the way the cable would actually be 
installed, which would typically be by 
securing the cable to the mast or running 
the cable inside the mast.

Am bient temperature.
The proposed standard states that the 

performance tests may be performed at 
any temperature from 32°F (0°C) to 104°F 
(40°C). This temperature range 
represents the environment in which 
antenna installation, adjustment, or 
removal would most likely occur. Over 
this temperature range, the requirements 
of the standard may be satisfied without 
an elaborate design or expensive 
materials. Environmental testing during 
the standard's development indicate^ 
that materials that will pass at any point 
within the specified range should be 
suitable for any other temperature 
within the range.(10)

Am bient relative humidity.
The proposed standard states that the 

performance tests may be performed at 
any point over the range of relative 
humidity from 10 to 90 percent. This 
range represents atmospheric conditions 
in which antenna installation, 
adjustment or removal would most 
likely occur. Testing associated with the 
standard indicates protection can be 
provided over this range of relative

humidity without an elaborated design 
or expensive materials. Further, testing 
indicates insignificant effects resulting 
from various combinations of thè 
relative humidity and temperature 
extremes.(20)

Types o f tests.
As explained above, the proposed 

standard includes two tests, the 
Insulating Material Effectiveness Test 
and the Antenna-Mast System Test 
(Antenna Drop Test).

The Insulating Material Effectiveness 
Test provides a means of evaluating the 
protection zone of the antenna under 
static conditions. The test allows a 
relatively simple examination and 
verification of any location within the 
protection zone to ensure compliance 
with the requirements of the standard. 
With the flexibility provided by this test, 
the Commission and manufacturers 
could make a large number of tests to 
identify faults in the basic design or in 
the material within the protection zone 
without incurring the substantially 
greater costs that would be associated 
with repeated Antenna Drop Tests.

. The Antenna-Mast System Test 
allows evaluation of the protection 

provided by the antenna system when 
attached to a mast and subjected to 
realistic accident conditions. In this test, 
the dynamic conditions created by 
dropping an antenna system onto a 14.5 
kV power line are used to appraise the 
ability of the antenna-mast system to 
withstand the effects of impact 
abrasion, and contact time.

a. Insulating M aterial Effectiveness 
Test. The purpose of this test is to 
evaluate the adequacy of the means 
used to protect against the effects of 
electrical contact in the protection zone. 
This is accomplished by applying a 14.5 
kV test rod to various points within the 
protection zone and monitoring the 
resulting current flow.

The accident data reveal that most 
victims were in contact with the mast at 
the time of the incident.[21) Therefore, 
current flow is monitored through a 
short length of mast fastened to the 
antenna in accordance with 
manufacturers’ instructions. Current 
flow through the antenna to the mast is 
monitored as the test voltage is 
increased from 0 to 14.5 kV at a 
minimum rate of 2 kV per second. At
14.5 kV, the test voltage is held for a 
period of 5.0 minutes.

By being allowed to gradually 
increase the test voltage, the tester can 
obtain information on the voltage level 
at which failure occurs. Voltage level at 
failure is an important factor in 
performing a failure analysis.
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The procedure also.requires 

maintaining the 14.5 kV test voltage for 
a period of up to 5.0 minutes. The 
proposed Insulating Material 
Effectiveness Test describes a high 
voltage electrode or test probe as an 
aluminum rod approximately V* inch in 
diameter. The diameter of the probe 
simulates a 14.5 kV power line cable.

b. Antenna-Mast System  Test 
(Antenna Drop Test). The Antenna-Mast 
System Test procedure is designed to 
simulate an accident scenario in which 
an antenna falls from an almost vertical 
position onto a 14.5 kV power line. In 
such a scenario, the antenna-mast 
system length is a significant factor in 
the force with which the antenna will 
impact the power line.

The procedure requires that the test 
be performed with an antenna-mast 
system 42 feet in length. The system 
length was derived from the accident 
reports available to the Commission.
The accident data indicated that the 
most frequently reported antenna length 
was 17 feet and that 75 percent of the 
accidents involved antenna lengths 
between 17 and 24 feet.(22) The most 
frequently reported mast lengths range 
from 16 to 25 feet.(23) As a result, the 
typical antenna-mast system to be used 
in the test was defined as 42 feet long.
By specifying a system length (antenna 
plus mast) rather than a mast length, the 
procedure provides a standardized test 
geometry.

The antenna-mast length of 42 feet 
does not represent a worst case 
condition, which would be difficult for 
antennas to pass without extensive 
changes in the ways that antennas are 
presently constructed. However, this 
length should provide a reasonable 
degree of protection due to the large 
number of incidents that have occurred 
with antenna-mast combinations that do 
not exceed this length. In addition, even 
for combinations that do exceed this 
length, considerable protection will be 
afforded, since many incidents involving 
power line contact do not involve an 
unimpeded fall into the power line. The 
antenna may contact the line while the 
antenna is being put up, or the attempts 
of the installers to hold up the 
unbalanced antenna will reduce the 
velocity of the fall compared to the 
velocity that would be attained in the 
test.(24) Thus, 42 feet was selected as 
providing an excellent degree of 
protection without imposing excessive 
costs on manufacturers to comply with a 
“worst possible case” standard. A  
tolerance of ± 3  inches on the antenna- 
mast length is specified since this will 
make the test easier to perform and

should not materially affect the results , 
of the tests.

In the Antenna Drop Test, as in actual 
accidents, after initial impact with the 
power line, the antenna either “hangs 
up” and comes to rest on the power line 
or it slides down and off the power line. 
The procedure requires that the antenna 
be able to pass the test under both 
conditions. Under conditions where the 
antenna comes to rest on the power line, 
the line will remain energized for 5.0 
minutes or until failure, whichever 
comes first. Also, previous testing has 
shown that the abrasion caused by the 
antenna sliding across the power line, is 
frequently sufficient to cause 
weaknesses and initiate failure.(25)

The proposed standard describes a 
high voltage test facility which CPSC  
will utilize for the Antenna Drop Test. 
Hie facility consists of a single power 
line supported by two poles 95 to 105 
feet apart. Although up to a 200 foot pole 
spacing is more typical in residential 
areas according to the utility companies 
the Commission has surveyed, the 100 
foot spacing was chosen as more 
practical for testing purposes. The 
power companies indicated that this 
was a reasonable decision, particularly 
since such spacings do exist and 
represent a more severe test due to less 
swing during impact.(25)

The proposed standard specifies that 
cable sag shall be limited to from 9 to 12 
inches. Typical cable sag curves 
provided by the utility companies 
indicate sags from 3 to 12 inches, 
depending on temperature, for typical 
cables at 100 foot spans.(27) Therefore, 
the specified 9 to 12 inch sag represents 
a typical condition, and it also 
constitutes a range that is wide enough 
to be achievable under test conditions, 
yet small enough to have no significant 
effect on test results.

Typical power lines in 14.5 kV 
systems are aluminum cables, with or 
with out a steel core strand. Under 
repeated impacts, such as in a test 
facility, the aluminum would both 
deform at the point of impact and tend 
to stretch as it absorbs the tensile forces 
involved. To provide durability and to 
help ensure repeatability, a steel cable 
was chosen for the test facility. It is 
galvanized to minimize the effects of 
weather and has a diameter and number 
of wire strands similar to typical power 
line cables.(25)

The proposed standard requires the 
low point of the cable to be between 28 
and 29 feet above a horizontal plane 
through the pivot axis of the falling 
antenna-mast system. This dimension is 
the result of analysis of the accident 
data available to the Commission which

indicates a mean power line height of
28.7 feet.(20/

The use of a pivot at the base of the 
antenna-mast system as shown in Figs. 2 
and 3 provides a controlled fall of the 
system and à repeatable test conditon 
regardless of the configuration of the 
antenna-mast systems. In order to 
provide repeatable results, the pivot 
should not allow a significant degree of 
movement of the antenna-mast system 
in the lengthwise direction of the power 
line.

Prohibited acts.
It is unlawful to manufacture for sale, 

offer for sale, distribute in commerce, or 
import into the United States any 
product subject to this standard that 
does not conform with the standard.

Effective date.(30)
After considering various effective 

dates, the Commission proposes that the 
standard become effective 6 months 
after issuance of the final standard. This 
period was chosen in order to minimize 
the overall economic burden of the 
standard and certification rule on 
manufacturers, while at the same time 
having the benefits of the standard 
available to the public in the reasonably 
near future.

The effective date chosen for the 
standard and certification rule may have 
a significant impact on the degree of 
disruption of manufacturing and 
commençai practices caused by the 
imposition of these rules. A  relatively 
short effective date may not allow 
producers to clear component 
inventories and make design and 
production changes necessary to 
achieve compliance, and the result could 
be potentially greater short-nm 
inventory sales and losses and a 
temporary shortage of complying 
products bn the market.

Though sales of CB radios and 
antennas are generally somewhat 
greater in the spring and summer, 
production appears to be fairly constant 
throughout the year for most firms. New 
products are typically announced at the 
Summer and Winter Consumer 
Electronics Shows, which are held in 
June and December, respectively. 
Specific economic concerns in choosing 
an effective date for this standard and 
certification rule involve: the 
availability of suitable insulation 
materials; the ability of manufacturers 
to make design and production changes 
in their own facilities; the ability of 
firms to develop testing facilities and to 
conduct preliminary qualification tests 
of materials and products; and 
manufacturers’ ability to clear 
inventories of non-complying 
components.
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Some small manufacturers may 
choose to purchase components from 
other larger firms in order to market 
complying antennas. The acquisition of 
such components,, or the development of 
new components, may take several 
months for some small firms.

At least one major manufacturer 
believes that no design or basic 
production changes to its products will 
be needed. This firm reports that 
approximately one to two months might 
be needed to design and purchase any 
new certification labels that would be 
required (presumably adhesive labels 
affixed to the bottom sections of the 
firm’s two-piece antennas or new 
shipping tubes bearing the appropriate 
certification markings). Other firms have 
reported that some, but not all, of the 
products they intend to being into 

. compliance could be ready in about two 
months. /

For most firms, it is highly unlikely 
that full compliance can be achieved in 
only two months. Production and 
labeling changes are likely to take 4 to 6 
months to accomplish, depending on the 
insulating materials chosen and the 
production processes necessary to 
incorporate those materials. This 
assumes that no significant changes to 
antennas already redesigned prior to 
promulgation of the standard are 
needed. Some smaller manufacturers 
would problably purchase components 
or technology developed by other firms. 
Since these manufacturers would 
probably want to use components or 
technology that have already been 
demonstrated to meet the standard, a 
somewhat longer period of time may be 
needed for these smaller manufacturers 
to get complying products on the market.

An effective date of 90 days or less 
from the date of publication of the final 
rule in the Federal Register would likely 
minimize the number of non-complying 
antennas produced after the 
promulgation date, but would probably 
result in the greatest adverse impact on 
small manufacturers, since most small 
firms probably could not develop 
complying products by that time.

For most firms (small or large), an 
effective date of six'months from the 
date of publication of the final rule in 
the Federal Register would probably 
minimize the overall economic burden 
associated with the rule. This would 
allow most firms intending to market 
complying antennas, including those 
small firms intending to remain in the 
market, to develop or buy the necessary 
components, materials, and testing 
capability.

An effective date of one year from the 
date of publication of the final rule in 
the Federal Register would probably not

significantly further reduce the impact of 
the rule on small manufacturers. 
However, the level of safety provided by 
products on the market might be 
adversely affected since non-complying, 
relatively more hazardous products 
could be available to consumers for a 
longer period of time.

Stockpiling.
Section 9(d) of the CP SA  states that 

consumer product safety standards shall 
be applicable only to consumer products 
manufactured after the effective date of 
the standard. In order to prevent a 
manufacturer from circumventing the 
purpose of the standard, section 9(d) 
authorizes the Commission to issue a 
rule prohibiting stockpiling of the 
product covered by the consumer 
product safety standard. “Stockpiling” is 
defined as the manufacturing or 
importing of the product, between the 
issuance of the standard and its 
effective date, at a rate that is 
significantly greater than the rate at 
which the product was produced during 
a base period prescribed in the 
stockpiling rule.

In the case of CB antennas, the 
Commission has decided not to propose 
a stockpiling rule. The Commission 
believes that, for most firms intending to 
remain in the market, the expected cost 
of complying with the recommended 
standard would be less than the overall 
cost of producing and storing more non
complying products.(51) The 
Commission therefore concludes that an 
anti-stockpiling rule for the standard is 
not necessary.

D. Certification Rule
Section 14(a) of the act requires 

manufacturers, private labelers, or 
importers of products that are subject to 
a consumer product safety standard and 
that are distributed in commerce to 
issue a certificate of compliance with 
the applicable standard. The certificate 
of compliance must be based on a test of 
each product or upon a reasonable 
testing program. Subpart B establishes 
requirements that manufacturers and 
importers must follow to certify that 
their products comply with the standard. 
Private labelers of CB antennas subject 
to the standard need not issue a 
certificate of compliance when a 
certificate has been issued by the 
manufacturer or importer of the 
antennas. The certificate is required to 
accompany the product or otherwise be 
furnished to any distributor or retailer to 
whom the product is delivered by the 
manufacturer or importer.

If the testing required by Subpart B 
has been performed by or for the foreign 
manufacturer of a product, the importer 
may rely on such tests to support the

certificate of compliance if the importer 
is a resident of the United States, or has 
a resident agent in the U.S., and the 
required records are maintained in the 
U.S. The importer is responsible for 
ensuring that the foreign manufacturer’s 
records show that all testing used to 
support the certificate of compliance has 
been performed properly with passing or 
acceptable results and that the records 
provide a reasonable assurance that all 
antennas imported comply with the 
standard. .

The certificate of compliance shall 
state:

(1) That the product “complies with all 
applicable consumer product safety 
standards (16 CFR Part 1204)” ,

(2) The name and address of the 
manufacturer or importer issuing the 
certificate, and

(3) The date of manufacture and, if 
different from the address in paragraph
(2), the place of manufacture.

A  “reasonable testing program” for 
any particular model of antennas is one 
which demonstrates with a high degree 
of assurance that all antennas of that 
model will meet all requirements of the 
standard. Manufacturers and importers 
shall determine the types and frequency 
of testing for their own reasonable 
testing programs. A  reasonable testing 
program which does not test each item 
produced should be sufficiently stringent 
that any variations in production, etc., 
over the production interval would not 
cause any antenna to fail if tested 
according to the requirements of the 
standard.

All reasonable testing programs shall 
include qualification tests, which must 
be performed on one or more samples of 
the CB antennas representative of each 
model produced, or to be produced, to 
demonstrate that the product is capable 
of passing the tests prescribed by the * 
standard. A  reasonable testing program 
shall also include production tests, 
which must be performed during 
appropriate production intervals as long 
as the product is being manufactured.

Corrective action and/or additional 
testing must be performed whenever 
certification tests of samples of the 
product give results that do not provide 
a high degree of assurance that all 
antennas manufactured during the 
applicable production interval will pass 
the tests of the standard.

A t the option of the manufacturer or 
importer, some or all of the testing of 
each item or of the reasonable testing 
program may be performed by a 
commercial testing laboratory or other 
third party. However, the manufacturer 
or importer is responsible for ensuring 
that all certification testing has been
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properly performed with passing or 
acceptable results and for maintaining 
the required records of such tests.

Before any manufacturer or importer 
of CB antennas, which are subject to the 
standard, manufactures such antennas 
for sale or distributes them in 
commerce, the qualification tests shall 
be performed on one or more samples of 
each model. The type of tests and the 
manner of selecting samples shall be 
determined by the manufacturer or 
importer so as to provide a reasonable 
assurance that all antennas subject to 
the standard will comply with the 
standard. Any or all of die qualification 
testing may be performed before the 
effective date of the standard.

If any changes are made to a product, 
after initial qualification testing, that 
could affect the ability of the product to 
meet the requirements of the standard, 
additional qualification tests must be 
made before the changed antennas áre 
manufactured for sale or distributed in 
commerce.

Manufacturers and importers shall 
test antennas subject to the standard 
periodically as they are manufactured, 
to demonstrate that the antennas meet 
the requirements of the standard.

If any test yields results which do not 
indicate that all antennas manufactured 
during the production interval will meet 
the standard, production must cease and 
the faulty manufacturing processes must 
be corrected before more antennas are 
manufactured. Corrective action may 
include changes in the manufacturing 
and/or assembly process, equipment 
adjustment, repair or replacement, or 
other action deemed appropriate by the 
manufacturer or importer to achieve 
passing production test results. In 
addition, the remaining products from 
which the samples were taken may not 
be distributed in commerce unless they 
ftieet the standard. It may be necessary 
to modify the antennas or perform 
additional tests to ensure that only 
complying antennas are distributed in 
commerce, Antennas which are subject 
to the standard and do not comply with 
the requirements of the standard cannot 
be offered for sale, distributed in 
commerce, or imported into the United 
States.

Each manufacturer or importer of CB 
antennas subject to the standard shall 
maintain the following records, which 
shall be available to any designated 
officer or employee of the Commission 
in accordance with section 16(b) of the 
Consumer Product Safety Act (15 U.S.C. 
2065(b)):

(a) Records of the qualification and 
production testing required by Subpart 
B, including a description of the types of 
tests conducted, the dates and results of

the tests, and the production interval 
selected for the performance of the 
production testing.

(b) Records of all corrective actions 
taken, including the specific action 
taken, the date the action was taken, the 

.test failure which necessitated the 
action, and the specific action taken to 
correct any noncomplying antenna 
produced during the period and to 
improve the manfacturing process.

These records shall beJkept for 3 
years.
E. Other Considerations 
Findings

Section 9(c) of the act requires that 
prior to promulgating a consumer 
product safety rule the Commission“ 
shall consider and make appropriate 
findings as to:

(1) The degree and nature of the risk 
of injury the rule is designed to 
eliminate or reduce;

(2) The approximate number of 
consumer products, or types or classes 
thereof, subject to such rule;

(3) The need of the public for the 
consumer products subject to such rule, 
and the probable effect of such rule 
upon the utility, cost, or availability of 
such products to meet such need;

(4) Any means of achieving the effect 
of the rule while minimizing adverse 
effects on competition or disruption or 
dislocation of manufacturing and other 
commercial practices consistent with 
the public health and safety;

(5) That the rule (including its 
effective date) is reasonably necessary 
to eliminate or reduce an unreasonable 
risk of injury associated with the 
product, and

(6) That promulgation of th rule is in 
the public interest (15 U .S.C. 2058 (b) 
and (c)).

The Commission must also include 
these findings in the final standard.

Section 9(b) of the act (15 U .S.C. 
2058(b)) requires that in promulgating a 
consumer product safety rule, the 
Commission shall also consider and 
take into account the special needs of 
elderly and handicapped persons to 
determine the extent to which such 
persons may be adversely affected by 
the rule.

In addition, the Regulatory Flexibility 
Act, 5 U .S.C. 601-612, requires that 
agencies make initial and final 
regulatory flexibility analyses of the 
effect of rules on small businesses, small 
governments, and other small entities. 
These analyses shall also consider 
alternatives to the rules which could 
minimize any significant economic 
impact of the rules on small entities. The 
Commission’s initial regulatory

flexibility analysis is discussed later in 
this notice.

The Commission welcomes comments 
from interested parties relating to all 
aspects of the subject matter of these 
findings. The Commission’s preliminary 
conclusions concerning these findings 
are discussed in the draft economic 
impact analysis summarized below and 
are contained in draft findings included 
in the proposed rule.

Econom ic analysis
As required by section 9(c) of the act 

(15 U .S.C. 2058(c)), the Commission has 
taken into account in its consideration 
of the proposed standard the need of the 
public for omnidirectional CB base 
station antennas and the probable 
effects of the standard upon the utility, 
cost, and availability of the product to 
meet such need. These are among the 
factors the Commission weighed in 
estimating the economic impact of the 
proposed standard. The Commission’s 
economic impact analysis of the 
proposal is available for inspection or 
copying in the Office of the Secretary. 
[32] The Commission welcomes 
comments on the analysis and on the 
possible economic effects of the 
proposed standard. The following is a 
brief discussion of the highlights of the 
draft economic analysis.

The Commission’s staff estimates that 
approximately 75,000 new 
omnidirectional CB base station 
antennas were sold in 1980. This 
represents only a small percentage of 
the sales in 1976 (the peak year for 
sales), when 1.3 million units were sold. 
Sales are not expected to exceed 100,000 
per year in the foreseeable future. There 
are probably up to five million 
omnidirectional CB base station 
antennas in use by consumers today. 
Five major manufacturers account for 
between 90 and 95 percent of unit sales. 
The other producers, some 12 to 15 
firms, together account for a very small 
percentage of unit sales.

The draft standard would lead to an 
increase in the average cost of 
producing antennas of up to 20 percent, 
and the annual cost to the industry may 
be up to about $300,000. The draft 
certification rule could add up to $75,000 
to this annual cost. The price of a typical 
antenna, which retails for about $50, 
may rise to about $60; the price of some 
antennas may rise by nearly 50 percent. 
The effect of the draft standard on 
annual retail expenditures may be to 
increase them by up to about $1 million. 
The overall availability of 
omnidirectional CB base station 
antennas to consumers is unlikely to be 
significantly affected.
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On the other hand, it is estimated that 
approximately 8 deaths, and at least an 
equal number of injuries, could be 
prevented by the draft standard in the 
first year of compliance. These deaths 
and injuries account for some 20 percent 
of all deaths and injuries associated 
with CB omnidirectional base station 
antennas. The standard is expected to 
be over 90% effective. If 8 deaths were 
averted, and the cost of the standard to 
consumers were about $1 million, then 
the standard would cost about $125,000 
per life saved. The cost per life saved 
would be greater if fewer deaths were 
prevented in the first year.

As noted above, in addition to 
preventing about 8 deaths, the draft 
standard could prevent 8 or more 
injuries in the first year of compliance. 
Using a conservative range of average 
costs from the Commission’s Injury Cost 
Model (excluding cost components for 
pain and suffering and long-term 
disability), the estimated injury 
reduction savings costs which includes 
less readily quantifiable components for 
pain and suffering and long-term 
disability, first-year injury reduction 
benefits could be $288,000 to $1,680,000.

As new, complying antennas 
gradually replace old, noncomplying 
ones, the effectiveness of the standard 
at reducing the overall risk associated 
with CB omnidirectional antennas 
would tend to increase. Since these 
antennas may be removed and re
installed a number of times over a 
period of years, compliance with the 
standard would decrease the risk 
associated with these activities.

As a rfesult of the standard, sales of 
these products would probably become 
more concentrated among the major 
manufacturers, one of which already 
produces antennas it believes will 
comply. Several firms, particularly 
certain small manufacturers, may leave 
the omnidirectional CB base station 
antenna market, at least temporarily. 
Others may choose to produce antennas 
primarily for export; some firms are 
already sending substantial portions of 
their production to foreign countries.

The Commission does not believe that 
elderly or handicapped persons will be 
affected by the standard in ways that 
differ significantly from those applicable 
to the general population.

There should be little change in the 
performance of antennas due to the use 
of insulation. However, the average 
useful life of these antennas may be 
increased somewhat.

Evaluation o f the Impact o f the 
Communications Antenna Labeling Rule

In 1979, the Commission contracted 
for an evaluation of the impact of the

labeling rule for CB base station and 
television antennas which became 
effective September 26,1978. The 
contractor surveyed consumers who had 
purchased CB base station antennas and 
outdoor TV antenna components before 
and after the effective date of the 
labeling rule. Among the major findings 
of the study(33) were:

1. Only 4 percent of the respondents 
from outdoor T V  antenna households 
and 8 percent of the respondents from 
the CB base station households reported 
feeling concerned about having a 
serious electrical shock accident during 
a recent installation experience.

2. Only about 10 percent of all 
respondents know that electric 
powerlines frequently are not insulated.

3. Respondents who installed 
antennas after the implementation of the 
labeling rule were significantly more 
likely than their counterparts to report 
seeing instructions on how to avoid the 
elctrocution hazard.

4. Most respondents were not willing 
to pay more than five to ten additional 
dollars for an antenna that would guard 
against accidental electrical shock 
should contact be made with power 
lines.

5. The survey indicated that over 60 
percent of the respondents reported that 
thé warnings had caused them to 
consider the proximity of nearby 
powerlines when selecting an 
installation site. Further evidence 
indicates that outdoor TV and CB base 
station antennas installed after the 
effective date of the labeling rule are 
significantly farther away from nearby 
powerlines than antennas installed 
previously.(34)

From these data, and accident reports, 
(35) the Commission staff concluded 
that, while people seem to know that 
serious injury can result from contacting 
power lines, they do not always 
consider it a threat when installing 
antennas. During installation, accidents 
occurred when the installers would 
misjudge the distance between the 
antenna and the power line, were not 
aware of the power line due to 
obstruction by trees, or lost control of 
the antenna because is was top heavy.

Since the new antennas sold in 1979 
and 1980 presumably had the labels and 
instructions required by the labeling 
rule, any decrease in death rates with 
new antennas resulting from the labeling 
rule has already taken place, even 
though it is not distinguishable as a 
specific portion of the overall decline in 
fatalities. Therefore, a further reduction, 
due to labeling, in death rates with new 
antennas would not be expected in the 
future.

Other Standards
Until Ocotber, 1980, an ad hoc group 

comprised of representatives of the 
industry and of the Electronic Industries 
Association was in existence for the 
purpose of developing a voluntary safety 
standard for these antennas.

At that time, however, the industry 
members voted to terminate 
development of the voluntary standard 
for omnidirectional antennas. They 
reasoned that publication of the final 
report on the Commission research in 
support of standard development 
constituted a “de facto” standard which 
would preempt other standard 
development.

In the case of the electrocution hazard 
associated with CB base station i'— 
antennas, the Commission is not aware 
of any standard issued, adopted, or 
proposed by any Federal department or 
agency or by any other qualified agency, 
organization, or institution that would 
adequately reduce the risk and could be 
published as a proposed standard by the 
Commission.

Directional Antennas
During the development of the 

proposed standard for omnidirectional 
CB base station antennas, the 
Commission staff also investigated the 
feasibility of including directional 
antennas under the provisions of the 
standard.

In its final report to the Commission 
on “Research and Technical Services for 
Safety Standard Development for CB  
Base Station Antennas” Tasks I-V , 
Syscon, Inc., concluded “insulation of 
directional CB antennas is a possible 
way to protect consumers; however, the 
considerable increase in cost may not be 
acceptable. Therefore, the project team 
does not consider it to be practical to 
include directional CB antennas in the 
proposed standard.” Commission staff 
responsible for developing the standard 
concurred with the contractor’s findings.
Effect on Sm all Entities (Initial 
Regulatory Flexibility Analysis)

The Commission’s staff has prepared 
an Initial Regualtory Flexibility 
Analysis, as required by the Regulatory 
Flexibility Act, 5 U .S.C . 601 et seq. (Pub. 
L. 96-354), since the proposed rule, if 
promulgated, may have a significant 
effect on a substantial number of small 
businesses. The analysis explains the 
reasons for the proposal and the 
objectives and legal basis for it and 
describes the small entities to which the 
proposed rule will apply, the impact of 
the proposed rule on small businesses, 
and the alternatives to the proposal that 
were considered during the development
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of the proposal in efforts to minimize the 
adverse economic impact of the rule on 
small entities.

For the CB antenna industry, the 
Commission concluded that firms with 
fewer than 750 employees should be 
considered small businesses. By this 
criterion, 12 to 15 of the approximately 
20 domestic CB omnidirectional antenna 
manufacturers would be considered 
small. Other manufacturers which have 
fewer than 750 employees but are 
subsidiaries or divisions of larger firms 
with more than 750 employees are not 
considered by the commission to be 
small businesses for the purposes of the 
regulatory flexibility analysis.

During the development of the rule, 
the potential ability of small businesses 
to meet each specific requirement was 
considered, and the provisions were 
written so that the potential burden on 
small manufacturers would be 
minimized, if this could be accomplished 
without reducing the level of safety 
provided by the rule.

A  mandatory labeling rule was 
considered as an alternative to proposed 
standard, as was exempting small 
businesses from various provisions of 
the standard. These alternatives were 
rejected because they would excessively 
reduce the level of safety.

The other items considered in the 
Initial Regulatory Flexibility Analysis 
are discussed elsewhere in this notice 
under the appropriate topics. Copies of 
the analysis may be obtainted from the 
Office of the Secretary.

Unreasonable R isk
The determination of whether a 

consumer product safety rule is 
reasonably necessary to reduce an 
unreasonable risk of injury involves a 
balancing of the degree and nature of 
the risk of injury addressed by the rule 
against the probable effect of the rule on 
the utility, cost, or availability of the 
product. These factors have been 
individually discussed in the proposed 
findings in § 1204.7 of the proposed rule. 
The following discussion concerns the 
relationship of anticipated injury 
reduction and costs for the requirements 
of the standard.

As explained above, the retail price 
increases that would result from 
promulgation of the proposed standard 
would amount to about $1 million per 
year. Also, the promulgation of the 
standard would result in about 8 deaths 
and 8 or more injuries prevented. Thus, 
the standard would cost approximately 
$125,000 for each life saved. 
Nevertheless, since value-of-life 
estimates [based on either the 
discounted future earnings methodology 
which start at about $200,000 per life, or

the willingness-to-pay approach which 
ranges upward to about $3 million per 
life] are considerably higher than the 
cost per life saved, the Commission 
considers adoption of the standard by a 
worthwhile objective. Inclusion of 
monetary factors for injury costs, and 
pain, suffering, and disability 
attributable to the injuries that would be 
prevented by the standard make the 
standard even more desirable.

Therefore, after considering the 
anticipated costs and benefits of this 
rule and the Qther factors discussed 
above, and having taken into account 
the special needs of elderly and 
handicapped persons to determine the 
extent to which such persons may be 
adversely affected by the rule, the 
Commission preliminarily finds that this 
rule (including the effective date] is 
reasonably necessary to eliminate or 
reduce the unreasonable risk of injury 
associated with omnidirectional CB 
base station antennas and that 
promulgation of the rule is in the public 
interest.
Environmental Impact

The Commission has issued 
environmental review procedures (16 
CFR Part 1021,45 FR 69433; October 21,
1980) concerning agency compliance 
with the National Environmental Polipy 
Act, as amended. These procedures 
provide that safety regulations for 
products normally have little or no 
potential for affecting the human 
environment and that preparation of 
environmental documents is generally 
not required (§ 1021.5(c)(1)). If a 
particular safety regulation for products 
may produce environmental effects, the 
Commission would prepare appropriate 
environmental documents.

The Commission has reviewed the 
proposed standard for omnidirectional 
CB base station antennas and concludes 
that it has little or no potential for 
significantly affecting the human 
environment. The small amounts of 
additional insulating material and 
energy needed to make antennas that 
would comply with the proposal should 
produce no significant effects on the 
human environment. Therefore, the 
Commission has prepared no 
environmental documents in considering 
this proposal.

F. Extensions of lim e
Section 9(a)(1) of the act (15 U .S.C. 

2058(a)(1)) requires that within 60 days 
after the publication of a proposed 
consumer product safety rule, the 
Commission shall either (1) promulgate 
a rule respecting the risk of injury 
associated with such product, or (2) 
withdraw the applicable notice of

proceeding, unless the Commission 
extends the 60 day period for good 
cause shown and publishes its reasons 
in the Federal Register. The process of 
promulgating a consumer product safety 
rule or withdrawing the applicable 
notice of proceeding requires the 
Commission to consider the substantive 
comments that are received on the 
proposal, decide if any changes to the 
proposed rule are required, make the 
findings required by section 9 of the act, 
and prepare an appropriate Federal 
Register notice. In the case of the 
proposed CB antenna standard, the 
Commission believes that these actions 
will require at least 120 days. Since 60 
days are being allowed for the public to 
comment on the proposed rule, a total of 
at least 180 days from the date of 
publication of this notice will be 
required for the Commission to 
promulgate a rule (or withdraw the 
Notice of Proceeding). Accordingly, the 
Commission hereby extends until 
February 15,1982, the date by which it 
must either publish a consumer product 
safety rule respecting the risk of injury 
associated with omnidirectional CB 
base station antennas or withdraw by 
rule the applicable Notice of Proceeding. 
This period may be further extended for 
good cause shown.

F. Proposed Nonmandatory Test Method

. In addition to proposing the standard 
for omnidirectional Citizens Band base 
station antennas as a mandatory 
consumer product safety rule, the 
Commission is also proposing the 
alternative of publishing the standard as 
a nonmandatory test method for the 
information of the public so that 
manufacturers or other parties could use 
it voluntarily to test the safety of 
insulated or isolated antennas. The final 
decision on whether to issue a 
mandatory rule or a nonmandatory test 
method will be made after a review of 
all available information, including data, 
views, and arguments received from the 
public as a result of this notice. 
However, if additional actions are taken 
by industry before a final rule is 
considered by the Commission, it may 
not be necessary to take either of the 
proposed actions. Such additional 
actions could include the development 
of; a voluntary performance standard, 
increased marketing of insulated 
antennas, and intensive information and 
education programs directed to 
consumers.

The nonmandatory proposal, if 
adopted, would be accomplished by 
publishing the standard as set forth 
below, but without mandatory language, 
as a test method which could be used
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voluntarily. No penalty would attach to 
noncompliance with the test method.
The Commission recognizes that other 
test methods or standards could provide 
an equal or greater protection to 
consumers from the electric shock 
hazard presented to consumers when 
antennas contact power lines. However, 
the test method would provide 
information, which was developed by 
the Commission sifter extensive research 
and testing, that would be useful to 
manufacturers intending to manufacture 
antennas that would resist the 
transmission from power lines of a 
potentially lethal electrical current to 
consumers who are in contact with the 
antenna or its mast. The test method 
could also be used by other parties to 
test the safety performance of such 
antennas.

The certification rule proposed below 
would not be issued in final form if the 
nonmandatory approach is adopted by 
the Commission. Instead, manufacturers 
who produced antennas that complied 
with the test method would be able to 
state to purchasers and prospective 
purchasers of the antenna that it 
complied with the Commission’s test 
method, without following the precise 
requirements of the proposed 
certification rule.

The Commission believes that 
publication of the standard published 
below as a test method is consistent 
with and authorized by section 5(b) of 
the Consumer Product Safety A c t  15 
U.S.C. 2054(b). which provides that the 
Commission may conduct research on 
the safety of consumer products and 
may develop product safety test 
methods. Publication of a test method 
for the safety of antennas could also 
serve the purpose expressed in section 
2(b) of the Consumer Product Safety 
Act, 15 U .S.C. 2051(b). to assist 
consumers m evaluating the 
comparative safety of antennas. This 
purpose would be particularly served by 
manufacturers who produced antennas 
that complied with the test method and 
who made that fact known to 
consumers.
G. Conclusion and Proposal

Having considered the factors 
discussed above, and the other 
information available to it  the 
Commission preliminarily concludes 
that the standard set forth below for 
omnidirectional CB base station 
antennas is reasonably necessary and in 
the public interest, and should be 
proposed as a consumer product safety 
standard.

Therefore, the Commission proposes 
that Title 16, Chapter (I of the Code of 
Federal Regulations be amended by

adding a new Part 1204 to Subchapter B, 
reading as set forth below.

For the reasons expressed above, the 
Commission also proposes to publish 
the standard as a nonmandatory test 
method.

PART 1204—SAFETY STANDARD FOR 
OMNIDIRECTIONAL CITIZENS BAND 
BASE STATION ANTENNAS
Subpart A—The Standard  

Sea
1204.1 Scope of the standard.
1204.2 Definitions.
1204.3 Requirements.
1204.4 Electric shock protection tests.
1204.5 Manufacturer’s instructions.
1204.6 Findings.

Subpart B—Certification
1204.11 General.
1204.12 Definitions.
1204.13 Certificate of compliance.
1204.14 Certification tests.
1204.15 Qualification testing.
1204.16 Production testing.
1204.17 Records.

Authority: Sec. 2 .3,5 . 7,0,14.16.19. 25 
Pub. L. 92-573,86 Sta t 1207,1208,1211-17, 
1220, as amended Pub. L. 95-319, § 1,92 Stat  
386, Pub. L. 94-264,90 Sta t 503; 15 U .S.C.
2051,2052.2054.2056,2058. 2063.2065. 2068, 
2074.

Subpart A—The Standard

§1204.1 Scope o f the standard.
(a) General. Ib is  Subpart A  of Part 

1204 is a consumer product safety 
standard which prescribes safety 
requirements for Citizens Band 
omnidirectional base station antennas. 
The standard is intended to reduce the 
risk of electrocution or serious injuries 
occurring if the antenna contracts an 
electric power line while the antenna is 
being put up or taken down. One way 
that this can be accomplished is to 
insulate the antenna so that if it contacts 
the power line, there is less of a 
likelihood that a harmful electric current 
will be transmitted from the power line 
through the antenna and mast and 
ultimately through a person holding the 
antenna mast. Another possible way to 
provide this protection is to incorporate 
an insulating barrier between the 
antenna and the mast or other 
supporting structure, so that a harmful 
electric current will not pass from the 
antenna to a person in contact With the 
mast. (If this alternative were chosen, 
the feed cable from the antenna would 
have to be insulated or otherwise 
protected so that it would not provide 
an electrical path to the mast or a 
person touching the cable.)

(b) Description o f the standard.—(1) 
Performance tests. The standard 
describes two performance tests to

determine if the means chosen by the 
manufacturer to protect against die 
shock hazard will provide adequate 
protection.

(1) First, there is an Insulating Material 
Effectiveness Test (§ 1204.4(d) of this 
subpartj in which a high voltage 
electrode or test rod is brought into 
contact with the antenna at any point 
within the protection zone established 
by § 1204.2(k) of this subpart to ensure 
that the insulation can withstand the 
voltage for 5 minutes without 
transmitting more than 5 milliamperes 
(mA) root-mean-square (rms) of electric 
current.

(ii) The other test is an Antenna-Mast 
System Test (§ 1204.4(e) of this subpart) 
which is intended to determine whether 
the means provided to protect against 
electrocution will withstand the stress 
imposed when an antenna-mast system 
falls onto a power line. This test 
consists of mounting the antenna to be 
tested on a specified mast and allowing 
the assembled antenna and mast to fall 
onto a power line of 14,500 volts rms 
phase to ground.

(2) Recommended materials, (i) Since 
a substantial portion of the accidents 
addressed by this standard occur when 
the antenna is being taken down after it 
has been installed in an outdoor 
environment for a number of years, the 
materials selected to provide protection 
from shock should be weather resistant

(ii) Although other materials may also 
be suitable, materials meeting the 
following criteria should be reasonably 
weather resistant:

(A) Material composition includes an 
ultraviolet stabilizer or screen.

(B) Heat resistance of 212°F (100°C) 
without loss of elasticity (ANSI/ASTM  
D 746-79).

(C) Moisture absorption of not more 
than 0.2 percent (ANSI/ASTM  D 570- 
77).

(D) For heat shrinkable sleeving, 
temperature flexibility to — 40°F
(—40*C) with no cracks (Mil Spec. M IL- 
I-23053C, 20 May 1976).

(3) W ARNING. Section 1204.5 of this 
subpart requires a statement in the 
instructions that the standard will not 
protect in every instance against 
electrocution caused by contact with 
power lines. This is because the 
standard is intended to provide 
protection for power line voltages of up‘ 
to 14,500 volts. Some power lines carry 
more voltage than this. In addition, not 
all portions of the antenna are required 
to be insulated, and the antenna’s mast 
is not required to be insulated. If the 
power line were to contact one of these 
uninsulated areas, an electrocution 
could occur. Furthermore, when the
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antenna was manufactured it may not in 
fact have complied with the standard, or 
the insulation may have deteriorated or 
been damaged since the antenna was 
manufactured. In addition, the insulation 
cannot withstand high voltages 
indefinitely, and, after a period of time, 
the current may penetrate the insulation. 
Therefore, even if a harmful amount of 
current is not transmitted immediately, 
the user should not attempt to remove 
an antenna that falls into electric power 
lines, since the insulation could break 
down while the antenna is being 
removed. For these reasons, persons 
handling these antennas should ensure 
that the antennas are kept away from 
power lines so that the antenna cannot 
contact the line while being transported, 
installed, or removed, even if the 
antenna is dropped. The Commission 
recommends that antennas be located at 
least twice the combined length of the 
antenna and mast from the nearest 
power line.

(c) Scope. Except as noted below, the * 
standard applies to all CB 
ominidirectional base station antennas 
manufactured or imported on or after
--------------- , if they are "consumer
products.” Section 3(a)(1) of the 
Consumer Product Safety Act (“CPSA ”), 
15 U .S.C. 2052(a)(1), defines the term 
"consumer product” as an "article, or 
component part thereof, produced or 
distributed (i) for sale to a consumer for 
use in or around a permanent or 
temporary household or residence, a 
school, in recreation, or otherwise, or (ii) 
for the personal use, consumption or 
enjoyment of a consumer in or around a 
permanent or temporary household or 
residence, a school, in recreation, or 
otherwise.” The term does not include 
products that are not customarily 
produced or distributed for sale to, or for 
the use or consumption by, or enjoyment 
of, a consumer. A  limited exception from 
coverage of the standard is provided by 
section 18(a) of the CPSA, 15 U .S.C.
2067, for certain products intended for 
export and meeting the requirements of 
section 18(b) of the CPSA.

(d) Prohibited acts. It is unlawful to 
manufacture for sale, offer for sale, 
distribute in commerce, or import into 
the United States any product subject to . 
this standard that does not conform with 
the standard.

§ 1204.2 Definitions.
In addition to the definitions given in 

Section 3 of the Consumer Product 
Safety Act (15 U .S.C. 2052), the following 
definitions apply for the purposes of this 
standard.

(a) Antenna system means a device 
for radiating and/or receiving radio 
waves. Where they are present, the

antenna system includes active 
elements, ground plane elements, 
matching networks, element-connecting 
hardware, mounting hardware, feed 
cable, and other functional or non
functional elements.

(b) Antenna-mast system means the 
completed assembly of the antenna 
system and the mast.

(c) Base station means a transmitter 
and/or receiver in a fixed location.

(d) Citizens Band (CB) means the 
frequency band allocated for citizen’s 
radio service.

(e) Current means the total rate at 
which electrical charge is transported 
through the antenna-mast system in 
response to the applied test voltage, 
including both capacitive and resistive 
components.

(f) Electrical breakdown means a 
failure of the insulating material used 
with the antenna, such that in the 
Antenna-Mast System Test of
§ 1204.4(e) of this subpart, the current 
flowing through the antenna-mast 
system is sufficient to actuate the 
automatic internal cut-off of the high 
voltage source or exceeds the current 
that can be measured by the current 
monitoring device.

(g) Feed cable means the electrical 
cable that connects the antenna system 
to the transmitter and/or receiver.

(h) Field joint means any joint 
between antenna system sections or 
parts, or between the antenna system 
and the mast, that is not assembled by 
the antenna manufacturer.

(i) Insulating material and insulation 
mean a material that has a very small 
electric conductivity.

(j) Omnidirectional antenna means an 
antenna system designed or intended 
primarily to exhibit approximately equal 
signal transmission or reception 
capabilities in all horizontal directions 
simultaneously.

(k) Protection zone means that portion 
of an antenna system which can contact 
the test rod during the Insulating 
Material Effectiveness Test or can 
contact the power line during the 
Antenna-Mast System Test. This zone 
consists of those elements of the 
antenna system extending from the 
uppermost tip of an upright antenna 
downward to a point that is 12.0 inches 
(30.5 cm) above the top of the mast 
when the antenna system is mounted 
according to the manufacturer’s 
instructions.

(l) Voltage, phase to ground, means 
that voltage which exists between a 
single phase of a three phase power 
system and ground.

§ 1204.3 Requirements.
All omnidirectional GB base station 

antennas are required to comply with 
the following requirements.

(a) Field  joints. Parts or accessories 
intended to protect a field joint so that it 
will meet any other requirement of this 
standard, and that must be put into 
place by the person assembling the 
antenna system, shall be integral with, 
or not readily removable from, at least 
one of the antenna sections or parts 
involved in the joint or shall be 
necessary in order to complete the joint.

(b) Feed cable. When compliance with 
the requirements of this standard 
depends on the insulating or other 
properties of the feed cable, at least 50 
feet of the cable shall be supplied by the 
manufacturer with the antenna system.

(c) Electrical protection. Antenna 
systems shall be manufactured so that if 
all points within the protection zone of 
an antenna system were tested by the 
Insulating Material Effectiveness Test of 
§ 1204.4(d) of this subpart, and the 
Antenna-Mast System Test of
{  1204.4(e) of this subpart, the current 
measured by the current monitoring 
device connected to the mast would be 
no greater than 5.0 milliamperes rms and 
no electrical breakdown of the antenna 
system’s insulating material would 
occur.

§ 1204.4 Electric shock protection tests.
(a) Safety precautions. For tests 

involving high voltage, the following 
recommended minimum safety 
precautions should be followed:

(1) At least one test operator and one 
test observer (preferably one with 
cardiopulmonary resucitation (CPR) 
training) should be present at every test.

(2) The test area (outdoors or indoors) 
should secure against accidental 
intrusion by other persons during tests.

(3) Test areas located indoors should 
be ventilated to avoid buildup of 
potentially hazardous concentrations of 
gaseous byproducts which may result 
from the tests.

(4) Fire extinguishers should be easily 
accessible in case materials on thatest 
specimen ignite.

(5) "High Voltage Test” warning 
devices should be activated before start 
of a test.

(6) Emergency phone numbers should 
be posted.

(b) Test conditions. (1) Specimens. All 
specimens shall be tested as supplied by 
the manufacturer, following assembly in 
accordance with the manufacturer’s 
instructions except as provided in 
paragraph (e)(2) of this section.
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(2) Temperature. Ambient 
temperature shall be in the range from 
32°F (0)° C) to 104° F (40° C)

(3) Relative humidity. Ambient 
relative humidity shall be in the range of 
from 10 to 90 percent.

(4) Voltage. Voltage, phase to ground, 
of the power line or test probe shall be 
14.5 kilovolts rms, 60 hertz.

(5) Conditioning. Prior to testing, all 
specimens shall be exposed for at least 
4 hours to the ambient test area 
environment.

(c) Test equipment. (1) High voltage 
source capable of delivering at least 15 
mA rms at 14.5 kV rms, 60 Hz. The 
source should have ah automatic 
internal cut-off actuated by a present 

„ current level.
(2) Instrumentation to measure the 

rms voltage applied to the antenna 
system.

(3) Current monitoring device to 
indicate hazardous components of the 
total rms current flowing to ground 
through the mast. One configuration of 
the circuitry for the current monitoring 
device (shown in Figure 1) consists of 
three parallel branches as follows. One 
branch consists of a resistor in series 
with a true-rms milliammeter with a 
maximum error of 5% of the reading in 
the frequency range of 50Hz to 10MHz 
(the total of the resistor and the internal 
resistance of the milliammeter is to be 
1000 ohms). A  parallel branch consists 
of a 1Q00 ohm resistor in series with a 
0.08 microfarad capacitor. Another 
parallel branch should consist of a spark 
gap rated at 50 to 100 volts as a meter 
protection device. A  different current 
monitoring device may be used if the 
measured value of the rms current 
corresponds to that indicated by the 
configuration described above.

(4) For the Insulating Material 
Effectiveness Test:

(i) High voltage electrode or test rod 
consisting of V4 in. (6.4 mm) diameter 
aluminum rod.

(ii) Support jig, structure, or hanger 
made of insulating material which is 
capable of holding antenna system test 
specimens electrically isolated from all 
surrounding structures or ground.

(5) For the Antenna-Mast System Test, 
a high voltage test facility, as shown in 
Figures 2 and 3, which includes a single 
power line spanning between two poles 
95 to 105 feet (29 to 32 meters) apart, a 
tensioning device to adjust the cable sag 
to from 9 to 12 inches (23 to 30 cm), and
a pivot fixture (Figure 2), for holding the 

, *)ase of an antennamast system, which 
can be moved horizontally to adjust the 
distance to the cable. The cable consists 
°f Vi in. diameter 7 by 19 galvanized 
steel aircraft cable. The low point of the 
cable shall be between 28 and 29 feet

(8.5 to 8.8 meters) above a horizontal 
plane through the pivot axis of the pivot 

• fixture.
(d) Insulating M aterial Effectiveness 

Test procedure. (1) A  short piece of 
typical tubular mast shall be attached to 
the antenna system to be tested, in 
accordance with mounting instructions 
provided with the antenna system by 
the manufacturer.

(2) If a feed cable is provided with the 
antenna system, it shall be used in the 
test. If no cable is provided with the 
antenna system, a RG-213 cable shall be 
used in the test (Mil Spec. MIL-C-17/ 
75C, 15 March 1977). In either case, the 
cable shall be connected to the antenna 
system, installed parallel to the mast, 
and secured by taping or similar means 
at one point on the mast. The side of the 
bottom end of the cable also shall be 
secured to thé mast.

(3) With the antenna system properly 
supported and isolated from ground and 
with the current monitoring device 
connected to the mast, the test rod shall 
be connected to the higlrvoltage source 
and brought into contact with the 
antenna system at any point within the 
protection zone (see § 1204.2(k) of this 
subpart). For each contact point, the 
voltage shall be increased from 0 to 14.5 
kV at a rate of at least 2 kV per second 
and held at 14.5 kV for 5.0 minutes 
Current shall be monitored and the 
maximum recorded.

(e) Antenna-M ast System  Test , 
procedure. (1) The antenna system to be 
tested shall be attached to a mast in 
accordance with mounting instructions 
provided by the manufacturer. The mast 
shall be assembled of commercially 
available 1% inch outside diameter 16 
gauge tubular steel sections, commonly 
sold for antenna-mast installations in 5 
and 10 feet lengths. The slip joints 
between the mast sections shall be 
secured (as with screws) to prohibit 
rotational or longitudinal movement at 
the joint. The length of the mast shall be 
such that when it is mounted in the pivot 
fixture of the high voltage test facility, 
the distance from the pivot to the 
uppermost point on the antenna system 
is 41.75 to 42.25 feet (12.7 to 12.9 meters).

(2) If a feed cable is provided with the 
antenna system, it shall be used in the 
test. If no cable is provided with thé 
antenna system, a RG-213 feed cable 
shall be used in the test for specification 
of aa RG-213 cable see (Mil. Spec. M IL- 
C-17/75C, 15 March 1977). In either 
case, the cable shall be connected to the 
antenna system, installed parallel to the 
mast, and secured by taping or similar 
means every two feet along the length of 
the mast. The side of the bottom end of 
the cable also shall be secured to the 
mast.

(3) The antenna-mast system shall be 
mounted in the pivot fixture. The pivot 
fixture shall be adjusted so that the 
point of impact between the antenna 
and the power line takes place at any 
desired point within the antenna's 
protection zone. The antenna-mast 
system shall then be erected to a 
position of up to 5° from the vertical, 
leaning toward the simulated power line 
(see Figure 4). The antenna-mast system 
shall then be released and allowed to 
fall against the power line. The test may 
be performed with different test 
positions such that the antenna system 
flexes after impact and slides off the 
power line and or so that it remains in 
contact with the power line for 5.0 
minutes. Current flow from the antenna
mast system to ground shall be 
monitored and recorded for each test.

(f) Interpretation o f Results. An  
antenna shall pass the Insulating 
Material Effectiveness Test or the 
Antenna-Mast System Test if no 
electrical breakdown occurs and if no 
current reading exceeds 5 mA rms.

§ 1204.5 Manufacturer’s instructions.
(a) For all antennas covered under 

this Part 1204, the following statement 
shall be included in the manufacturer’s 
instructions, in addition to the material 
required by 16 CFR 1402,4(a)(l)(ii):

• U n d er som e conditions, this antenna m ay  
not prevent electrocution. U sers should keep  
antenna a w a y  from a n y overhead w ires. If  
antenna con tacts a pow er line, a n y  initial 
protection could fail at any time. IF  
A N T E N N A  N E A R S  A N Y  O V E R H E A D  
W IR E S , IM M E D IA T E L Y  L E T  G O , S T A Y  
A W A Y . A N D  G A L L  U T IL IT Y  C O M P A N Y .

(b) This warning statement shall be in 
a separate paragraph immediately 
following the warning statement 
required by 16 CFR 1402.4(a)(l)(ii)(A).

(c) This warning statement shall be 
legible and conspicuous and shall be in 
type that is at least as large as the 
largest type used on the remainder of 
the page, with the exception of the logo 
and any identification of the 
manufacturer, brand, model, "or similar 
designations, and that is preferably no 
smaller than 10 point type.
§ 1204.6 Findings.

As required by section 9(b) and (c) of 
the Consumer Product Safety Act, 15 
U .S.C. 2058(b) and (c), the Commission 
makes the following findings:

(a) The degree and nature o f the risk  
o f injury the rule is designed to reduce.

(1) The rule addresses the risk of 
injury or death caused by electric shock 
occuring when the antenna comes into 
contact with electrical power lines while 
the antenna is being put up or taken 
down.
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(2) About 175 fatalities were 
estimated to be associated with 
omnidirectional CB antennas in 1976.
The estimated number of fatalities 
declined to about 125 in 1977 and to 
about 55 in 1978. Since then, the number 
of fatalities appears to have leveled off 
at about 45-50 each year. In addition to 
the 45-50 deaths, it is estimated that a 
somewhat greater number of injuries 
occur annually and that about half of 
them are serious enough to require 
surgery, amputation, skin grafts, etc. It is 
common for multiple deaths or injuries 
to occur in a single accident.

(3) The Commission’s staff has 
estimated that since 1979 about 20 
percent of the accidents involved 
antennas less than a year old, resulting 
in about 8 deaths in 1980.

(4) Since a substantial portion of the 
accidents associated with these 
antennas occur when the antenna is 
being taken down after it has been, 
installed in an outdoor environment for 
a number of years, the standard 
recommends that materials selected to 
provide-protection from shock be 
weather resistant.

(5) The standard specifies that " 
protection shall be provided against 
voltages of 14,500 volts phaserto-ground. 
Voltages of this level or less are 
involved in 98 percent of the accidents 
and 95 percent of the total circuit 
mileage of distribution circuits.

(b) The approximate number o f 
consumer products, or types or classes 
thereof, subject to the rule.

(1) The standard applies to 
omnidirectional CB base station 
antennas. The Commission estimates 
that there were approximately 5 million 
omnidirectional base station antennas 
in use in 1981, and at that time about
75,000 to 100,000 of these antennas were 
expected to be sold each year for the 
next several years.

(c) (1) The need o f the public for the 
consumer products subject to the rule. 
Omnidirectional CB base station 
antennas are used in non-mobile 
applications to obtain essentially 
uniform receiving and transmitting 
capabilities in all directions 
simultaneously. Although directional 
antennas can obtain greater reception 
and transmitting capabilities in one or 
more directions than can 
omnidirectionals, directionals are 
generally more expensive and must be 
oriented so that they point in the desired 
direction. Therefore, omnidirectional 
antennas are preferred by many base 
station operators, and they can also be 
used in conjunction with a directional 
antenna to locate another station to 
which the directional antenna can then 
be oriented.

(2) CB stations are osed by individuals 
as a communications device for both 
practical and personal enjoyment 
purposes. Some operators volunteer to 
monitor the commonly used and/or 
emergency channels for distress calls 
and summon aid where appropriate, 
relay messages, and aid local authorities 
and motorists in monitoring traffic 
conditions and accidents.

(3) Although operators can fabricate 
their own antennas, and antennas made 
for other purposes can be adapted for 
CB use, for most operators there is no 
adequate substitute for the commercial 
CB base station antennas subject to this 
rule.

(d) The probable effect o f the rule 
upon the utility, cost, and availability o f 
the product.—(1) U tility. Tests 
performed for the Commission have 
shown that an external layer of 
insulation that will enable the antenna 
to comply with this standard can be 
provided that will have no significant 
effect on the performance of the antenna 
that cannot be compensated for by 
minor changes in the antenna. It is also 
likely that an insulated antenna’s useful 
life would be somewhat longer than that 
of an uninsulated antenna. To the extent 
that manufacturers minimize the number 
of antenna elements in the protection 
zone, antennas should become less 
complex and bulky, and installation may 
also be eased. This may tend to make 
installation and removal of the antenna 
somewhat safer as well. If the isolation 
technique were used to comply with the 
standard, thete should be no effect on 
the performance of the antenna.

(2) Cost. For the simpler designs of 
omnidirectional CB base station 
antennas, the manufacturers’ production 
costs will be increased by 
approximately 20 percent, or $4 per 
antenna. For a few models, the 
production cost increase could be as 
much as 50 percent. Some models of 
antennas for which cost increases could 
be expected to be substantially greater 
will likely be discontinued. Some 
manufacturers already make antennas 
that either comply with the standard or 
can be made to do so with changes that 
involve no significant cost increases.
The average rise in retail prices due to 
the standard is expected to be from 10 to 
20 percent, or about $10 per antenna.

(3) Availability. The 30 or more 
different models of omnidirectional CB  
base station antennas available to 
consumers in 1980 is expected to be 
reduced substantially, perhaps by as 
much as half, after product line changes 
are made to meet the standard. The 
difference among some of the models 
likely to be discontinued are small 
(often relating only to primarily

cosmetic features that provide a certain 
degree of product differentiation but do 

* not significantly affect performance). 
Changes in product lines may be 
discernible to some consumers, 
however, since different brands and 
models of antennas will tend to look 
more alike (i.e., without-upper radials, 
“hats” or other physical appendages 
previously incorporated). The 
availability of replacement components 
for older antennas may also be 
restricted somewhat if new, complying 
components are not compatible with 
some older models. Production of 
complying antennas is expected to be 
sufficient to satisfy demand; no overall 
“shortage” of antennas is anticipated as 
a result of the standard. Sales will, 
instead, shift from relatively low levels 
for each of many models to relatively 
higher levels for fewer models.

(e) M eans o f achieving the objective 
o f the order while minimizing adverse 
effects on competition or disruption or 
dislocation o f manufacturing and other 
com m ercial practices consistent with 
the public health and safety.

(1) The standard may have significant 
adverse effects on competition among 
antenna producers. The additional costs 
associated with the standard, coupled 
with the recent history of decreasing 
sales, may cause a number of 
manufacturers, including one or two of 
the major producers, to abandon 
production of omnidirectional CB base 
station antennas. The standard is likely 
to impact most heavily on smaller 
manufacturers, which may have smaller 
and fewer capital sources from which to 
draw funds for product design and 
production changes and for product 
testing.

(2) Concentration of sales among the 
three or four largest manufacturers will 
probably increase as a result of the 
standard. However, the shrinking size of 
the market itself may prompt some 
major firms to drop this product line. It 
is anticipated that a few firms will 
purchase complying antennas from one 
of the remaining firms, and cease 
production of their own. Companies 
currently making antennas that 
substantially comply with the sta n d a rd  
will probably gain a significant short- 
run competitive advantage over other 
producers whose products do not 
already comply ivith the standard’s 
basic provisions.

(3) Compliance with the standard may 
be relatively more burdensome for the 
smaller firms in the producing industry. 
Several small firms which entered the 
market in the early- and mid-1970’s have 
already left the market due to the 
overall decrease in demand for the
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product. Those that remain account for 
less than 10 percent of annual unit 
shipments. Though none of these small 
firms is expected to go out of business 
as a result of a standard on 
omnidirectional CB antennas (most also 
produce directional CB and other base 
and mobile communications antennas 
and equipment), most of them will 
probably discontinue omnidirectional 
CB base station antenna production, at 
least temporarily, until a supplier of 
complying components is found, or until 
a decision can be made about long-term 
prospects.

(4) In order to minimize the adverse 
effects on competition and 
manufacturing and other commercial 
practices, the standard is a performance 
standard defined in terms of the factors 
the Commission determined to be 
significant for the protection of 
consumers. Thus, manufacturers have a 
maximum degree of flexibility in how to 
meet the standard, since the standard 
does not specify how the protection 
performance is to be obtained.

(5) The Commission considered 
making the provisions of the standard 
less stringent, eliminating requirements 
applicable to the antenna's feed cable, 
and adjusting the effective date in order 
to lessen the adverse impact of the 
standard on competition and 
manufacturing practices. However, it 
was determined that such changes to the 
standard would reduce the effectiveness 
of the standard and thus were not 
consistent with the public health and 
safety. Furthermore, these changes 
would not significantly reduce the 
adverse effects on competiton and 
manufacturing practices. The 
elimination of requirements applicable 
to the feed cable would, with known 
technology, result in almost completely 
negating the benefits of the standard 
and is thus not consistent with the 
public health and safety.

(f) The rule, including its effective 
date, is reasonably necessary to 
eliminate or reduce an unreasonable 
risk o f injury associated with the 
product.

(1) The provisions of the standard 
constitute a related system of 
performance parameters which are 
needed as a group to ensure that the 
performance of new antennas will 
provide the degree of safety which the 
Commission has determined is 
reasonably necessary. Minor changes in 
the value of each parameter would not 
significantly reduce the costs of the 
standard, although in some cases they 
could substantially reduce the • 
standard’s effectiveness.

(2) The Commission estimates that 
increased retail prices due to the

standard will cost consumers about $1 
million per year. The Commission also 
estimates that the standard will prevent 
approximately 8 deaths and 8 or more 
injuries during the first year the 
standard is in effect.Thus, if the 
standard saves 8 lives per year, the cost 
of the standard will be about $125,000 
for each life saved.*

(3) As to the benefits from reduced 
injuries, the Commission estimates that, 
if 8 injuries are prevented, the actual 
costs saved by the accidents prevented 
by the standard will amount to up to 
$21,000 to $37,000, exclusive of pain, 
suffering, or disability. If a monetary 
factor for these less quantifiable 
components is included, annual injury 
reduction benefits could be about 
$288,000 to $1,680,000.

(4) The effective date of the standard 
was selected after balancing the 
increased costs to manufacturers and 
consumers that are associated with 
shorter effective dates against the 
benfits to the public that would be 
caused by having the effective date as 
soon as possible.

(5) The requirement for the cautionary 
statement in the instructions for the 
antenna is intended to ensure the 
effectiveness of the standard by 
discouraging any relaxation of present 
safety practices involving staying away 
from power lines. Since instructions for 
this product are already required by 16 
CFR Part 1402, the additional statement 
should have little or no adverse 
economic impact.

(6) After considering the costs and 
benefits associated with the standard, 
the commission concludes that the 
standard, including its effective date, is 
reasonably necessary to eliminate or 
reduce an unreasonable risk of electric 
shock injury associated with 
omnidirectional CB base station 
antennas and that promulgation of the 
rule is in the public interest

Subpart B—Certification
§1204.11 General.

Section 14(a) of the Consumer Product 
Safety Act (“the act”), 15 U .S.C. 2063(a), 
requires each manufacturer, private 
labeler, or importer of a product which 
is subject to a Consumer Product Safety

*The Commission believes that, in the area of 
consumer product safety, it is not generally 
necessary or appropriate to assign a specific 
monetary value to human life. However, several 
studies on the costs of injuries and deaths have 
been conducted in recent years. Value-of-life 
estimates based on discounted future earnings and 
the willingness-to-pay approach range from about 
$200,000 to about $3 million. The estimated costs of 
the CB antenna standard per life saved fall below or 
within the range suggested by Uiese value-of-life 
estimating methodologies.

Standard and which is distributed in 
commerce to issue a certificate of 
compliance with the applicable standard 
and to base that certificate upon a test 
of each item or upon a reasonable 
testing program. The purpose of this 
Subpart B of Part'1204 is to establish 
requirements that manufacturers and 
importers must follow to certify that 
their products comply with the Safety 
Standard for Omnidirectional CB base 
Station Antennas (16 CFR Part 1204, 
Subpart A). Private labelers of CB  
antennas subject to the standard need 
not issue a certificate of compliance if 
they have been furnished a certificate 
issued by the manufacturer or importer 
of the antennas. This Subpart B 
describes the minimum features of a 
reasonable testing program and includes 
requirements for recordkeeping.

§1204.12 Definitions.
In addition to the definitions set forth' 

in section 3 of the act, and in § 1204.2 of 
the standard, the following definitions 
shall apply to this Subpart B of Part 
1204:

(a) “Private labeler” means an owner 
of a brand or trademark which is used 
on the label of a CB antenna subject to 
the standard, which bears a private 
label as defined in section 3(a)(7) of the 
act, 15 U .S.C. 2052(a)(7).

(b) “Production interval” means a 
period of time determined by the 
manufacturer or importer that is 
appropriate for conducting a test on one 
or more samples of the CB antennas 
produced during that period in order to 
provide a high degree of assurance that 
all of the products manufactured during 
that period meet the requirements of the 
standard. An appropriate production 
interval may vary depending on the 
construction of the antenna, the 
likelihood of variations in the 
production process, and the severity of 
the test that is used. The time period for 
a production interval shall be short 
enough to provide a high degree of 
assurance that if the samples selected 
for testing pass the test, all other CB  
antennas produced during the period 
will meet the standard.

§1204.13 Certificate of compliance. *
(a) The manufacturer or importer of 

any product subject to the standard 
must issue the certificate of compliance 
required by section 14(a) of the act. If 
the testing required by this Subpart B of 
Part 1204. has been performed by or for 
the foreign manufacturer of a product, 
the importer may rely on such tests to 
support the certificate of compliance if 
the importer is a resident of the United 
States or has a resident agent in the
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U .S ., and the records are m aintained in 
the U .S . The importer is responsible for 
ensuring that the foreign manufacturer’s 
records show  that all testing used to 
support the certificate o f com pliance has  
been performed properly w ith passing or 
acceptable results and that the records 
provide a reasonable assurance that all 
antennas imported com ply w ith the 
standard.

(b) A  certificate o f com pliance must 
accom pany each product or otherwise 
be furnished to any distributor or 
retailer to w hom  the product is 
delivered by the manufacturer or 
importer.

(c) The certificate shall state:
(1) That the product “ complies with all 

applicable consumer product safety  
standards (16 C F R  Part 1204)” ,

(2) The name and address of the 
manufacturer or importer issuing the 
certificate, and

(3) The date of manufacture and, if 
different from the address in paragraph
(c) (2) of this section, the place of 
manufacture.

§ 1204.14 Certification tests.
(a) General. A s  explained in § 1204.11 

o f this subpart, certificates o f  
com pliance required b y section 14(a) o f  
the act must be based on either a test o f  
each item or, on a reasonable testing 
program.

(b) Tests o f each item. If the 
certificate is based on tests o f each item, 
the tests m ay be either those prescribed  
b y the standard or any other test 
procedure that w ill determine that the 
item tested w ill com ply with the 
standard.

(c) Reasonable testing programs. (1) 
Requirements, (i) A  reasonable testing 
program for a particular model o f C B  
antennas is one w hich demonstrates 
w ith a high degree o f assurance that all 
the antennas o f that model w ill meet all 
requirements o f the standard. 
M anufacturers and importers shall 
determine the types and frequency of 
testing for their ow n reasonable testing 
programs. A  reasonable testing program  
w hich does not test each item produced 
should be sufficiently stringent that any  
variations in production, etc., over the 
production interval w ould not cause any  
antenna to fail if  tested according to the 
requirements o f the standard.

(iij A ll  reasonable testing programs 
shall include qualification tests, which  
must be performed on one or more 
sam ples o f the C B  antennas 
representative o f each model produced, 
or to be produced, to demonstrate that 
the product is capable o f passing the 
tests prescribed by the standard and  
shall also include production tests, 
w hich must be performed during

appropriate production intervals as long 
as the product is being manufactured.

(iii) Corrective action and/or 
additional testing must be performed 
whenever certification tests of samples 
of the product give results that do not 
provide a high degree of assurance that 
all antennas manufactured during the 
applicable production interval will pass 
the tests of the standard.

(2) Testing by third parties. A t the 
option of the maufacturer or importer, 
some or all of the testing of each item or 
of the reasonable testing program may 
be performed by a cômmercial testing 
laboratory or other third party.
H ow ever, the m anufacturer or importer 
is responsible for ensuring that all 
certification testing has been properly 
performed w ith passing or acceptable  
results and for m aintaining all records of 
such tests in accordance w ith § 1204.17 
o f this subpart.

§ 1204.15 Qualification testing.
(a) Testing. Before any manufacturer 

or importer of CB antennas which are 
subject to the standard distributes them 
in commerce, one or more samples of 
each model shall be tested to determine 
that all such antennas manufactured
after---------(the effective date of the
standard) will comply with the standard. 
The type of tests and the manner of 
selecting samples shall be determined 
by the manufacturer or importer to 
provide a reasonable assurance that all 
antennas subject to the standard will 
comply with the standard. Any or all of 
the qualification testing required by this 
paragraph may be performed before the 
effective date of the standard ( ---------).

(b) Product modifications. If any 
changes arejnade to a product, after 
initial qualification testing, that could 
affect the ability of the product to meet 
the requirements of the standard, 
additional qualification tests must be 
made before the changed antennas are 
manufactured for sale or distributed in 
commerce.

§ 1204.16 Production testing.
(a) General. Manufacturers and 

importers shall test antennas subject to 
the standard periodically as they are 
manufactured, to demonstrate that the 
antennas meet the requirements of the 
standard.

(b) Types and frequency o f testing. 
Manufacturers and importers shall 
determine the types of tests for 
production testing. Each production test 
shall be conducted at a production 
interval short enough to provide a high 
degree of assurance that, if the samples 
selected for testing pass the production 
tests, all other antennas produced

during the interval will meet the 
standard.

(c) Test failure.—(1) Sale of antennas. 
If any test yields results which do not 
indicate that all antennas manufactured 
during the production interval will meet 
the standard, production must cease and' 
the faulty manufacturing process or 
design must be corrected. In addition, 
products manufactured before the 
appropriate corrective action is taken 
may not be distributed in commerce 
unless they meet the standard. It may be 
necessary to modify the antennas or 
perform additional tests to ensure that 
only complying antennas are distributed 
in commerce. Antennas which are 
subject to the standard but do not 
comply with the requirements of the 
standard cannot be offered for sale, 
distributed in commerce, or imported in 
the United States.

(2) Corrective actions. When any 
production test fails to provide a high 
degree of assurance that all antennas 
comply with the standard, corrective 
action must be taken. Corrective action 
may include changes in the 
manufacturing and/or assembly process, 
equipment adjustment, repair or 
replacement, or other action deemed 
appropriate by the manufacturer or 
importer to achieve passing production 
test results.

§ 1204.17 Records.
E ach  m anufacturer or importer of CB 

antennas subject to the standard shall 
m aintain the follow ing records, which 
shall be m aintained for 3 years after the 
creation o f the records and shall be 
available to any designed officer or 
employee o f the Com m ission in 
accordance w ith section 16(b) o f the 
Consum er Product Sa fe ty  A c t (15 U.S.C. 
2065(b)):

(a) Records of the qualification and 
production testing required by this 
Subpart B, including a description of the 
types of tests conducted, the dates and 
results of the tests, and the production 
interval selected for the performance of 
the production testing.

(b) Records of all corrective actions 
taken, including the specific actions 
taken to improve the design or 
manufacture and to correct any 
noncomplying antenna produced during 
the period, the date the action was 
taken, and the test failure which 
necessitated the action.

D ated : A u g u st 11,1981.

Sadye E. Dunn,
Secretary.BILLING CODE 6355-01-M

/
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Footnotes
(1) 1-17 at Table 1. (Letter and number 

designations refer to the document numbers 
in the bibliography at the end of this notice. 
“1—17” refers to document 17 under “Injury 
Data.”)

(2) EC-14 at 25-26.
(5) 1-17 at Table 1; 1-18; 1-22.
(Y) 1-18; 1-22.
(5) 1-17 at 2, 34; 1-18.
(6) 1-17 at Table 4, Table B -l; 1-10 at 2.
(7) 1-18; 1-22.
(0) E - l l .
(0) E-48 at 6.
(10) 1-17 at Table 14.
(11) E-22.
(12) EC-14 at 16.
(13) 1-17 at 17.
(14) About 2 percent involve contact with 

the lowest elements of the antenna and 
another 4 percent involve possible contact 
with the mast.

(15) E-48 at 8.
(16) E-55 at para. 6.3; E-31 at para. 6.6.5 

concerning tests of plastisol.
(17) E - l l  at 3-18,17.
(18) E - l l  at 3-17.
(19) E-53 at para. 5.3.
(20) E-45 at 7-8,
(21) CPSC in-depth investigation reports.
(22) 1-17 at 6, 8.
(23) 1-17 at 6 and Table 3.
(24) 1-17 at 8,12, Table 5,*&nd Table B -l.
(25) E-48 at para. 6.10.4,6.10.5, 7.5.5, Table 

7.5-1, para. 7.6.5, and 7.6.6. Drop tests and 
abrasion tests show marked effects of 
abrasion on insulating materials and also 
created 2 failures that could be attributed to 
abrasion effects.

(26) E-48 at 19.
(27) Id.
(28) E-48 at 19; E-53 at C-7.
(29) E-31 at 4-5.

• (30) EC-14 at 20t-22.
(31) EC-13A.
(32) EC-14 at 20-22.
(35) D-66.
(34) D-66 at 74-79.
(35) ‘The Commission’s files contain reports 

of accident investigations (referred to as “in- 
depth investigations” ). The reports 
associated with CB omnidirectional base 
station antennas were examined for 
statements of consumer perceptions of the 
risk associated with power lines.
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1981.

Injury Data
I—1, 6/2/76, C P S C  Bureau of Epidemiology 

memo on hazard.
1-2,11/16/76, C P S C  memo with injury data. 
1-3,11/18/76, C P S C  memo with injury data. 
1-4,11/18/76, C P S C  memo with updated 

injury data.
1-5, il/22/76, C P S C  memo Mulligan to files, 

with injury data.
1-6,12/8/76, C P S C  memo concerning data in 

T A D  memo of 11/22/76 (Tab E, 12/13/76 
Briefing Package).

1-7,12/16/76, Additional Information 
concerning C P  76-19 (injury data and 
correspondence).

1-8,4/7/78, C P S C  Preliminary Report—-NEISS  
In-depth Investigation N o. 780404DAL1202. 

1-9,1/19/79, H IE A  comment on E IA  injury 
reduction estimate.

1-16,1/23/79, Staff briefing package o f 1/22/ 
79 forwarded Tab A — Analysis of 
Accidents Involving Outdoor 
Communications Antennas, B. Harwood, 
November 1978.

I—11, 6/1/79, Letter from L.H , Chapm an with 
injury data.

1-12, 7/79, “Electrical Injures,”  Surgery, 
Gynecology and Obstetrics, pp. 97-108.

1-13, H / l/ 79, Data on shock problems and 
injuries submitted by L.H . Chapman.

1-14, H / l/ 79, Additional data from Mr. 
Chapman.

1-15,11/9/79, Comment from T. Wilkie on 
antenna electrocution incident.

1-16, 2/7/80, Injury data from L H . Chapman. 
1-17,6/80, Accident Factors Relevant to the 

Development o f a Safety S ta n d a r d -  
Omnidirectional Citizens’ Band Base 
Station Antennas, It Smith & R. Newman. 

1-18,12/29/80, C P S C  staff memo “ 1979 
Fatality Estimates— Communications 
Antennas.”

1-19, 2/20/81, C P S C  staff memo on 1980 
injury data.

1-20,21,6/19/81, Briefing Package on 
Recommended Standard (6/3/81).

Tab F —Economic report on The 
Reoommended Standard for 
Omnidirectional C B  Base Station 
Antennas, January 1981, and Initial 
Regulatory Flexibility Analysis, March, 
1981.

1-22, 7/21/81, C P S C  memorandum on 1980 
fatalities.

Background Documents and Other 
Documents Generated During Developm ent 
o f the Proposal
D -l, 9/16/76, Chapman petition C P  76-19.
D -2 ,11/15/76, Letter from A R R L  suggesting 

“many practical difficulties”  with 
insulation.

D-̂ 3, H/23/76, Log of meeting with E IA  and 
industry members.

D - 4 ,12/13/76, Staff briefing package of 12/3/ 
76 on Petition C P  76-19 forwarded to 
Commission.

D - 5 ,12/16/76, Additional information 
concerning CP  76-19 (injury data and 
correspondence).

D - 6 ,1/7/77, Letter from L. H . Chapman.
D - 7 ,1/19/77, Record of Commission action in 

partially granting Petition C P  76-19 from 
Lawrence H . Chapman for labeling and 
instructions for C B  base station antennas 
and directing staff to provide information 
on the feasibility o f developing a safety 
standard.

D - 8 ,1/23/79, Staff briefing package o f 1/22/ 
79 forwarded Tab C — Log of meeting with 
E IA . Tab E— C P S C  memo 1/9/79 on label 
effectiveness. Tab F—E IA  letter on 
development of standard by E IA  (1/17/79). 
Tab G— C E R M  memo on mandatory vs. 
voluntary standards.

D -9, 2/12/79, Preliminary Study of EIA ’s Ad  
Hoc Committee on Antenna Safety.

D-10, 2/14/79, C P S C  reply to 1/17/79 E IA  
letter.

D - l l ,  3/5/79, Additional data conoeming 
standard development forwarded to 
Commission— staff memo of 3/5/79 and 
E IA  letter o f 3/1/79.

D-12, 3/9/79, Record o f Commission action 
directing staff to develop options for 
section 7 mandatory standard.

D-13, 3/13/79, C P S C  staff memo on E IA  
standard development procedures.

D-14, 3/27/79, C P S C  staff memo on resource 
estimate for standard development options 
and draft management plein.

D-15, 3/27/79, Letter from C P S C  Chairman to 
E IA  concerning E IA  request to defer action 
on a mandatory standard.

D-16, 4/2/79, Log of meeting with E IA .
D-17, 4/9/79, Approval for C P S C  staff to 

monitor E IA  standard development.
D -1 8 ,4/13/79, Record of Commission action 

to begin development of a mandatory 
standard by the Commission.

D-19, 5/14/79, CPSC log of meeting with EIA. 
D-20, 5/31/79, Draft Federal Register notice 

of intent to develop a standard forwarded 
to Commission.

D-2T, 6/15/79, Management Plan forwarded 
to Commission.

D -2 2 ,6/18/79, C P C S  memo on management 
Plan.

D-23, 7/3/79, Notice of Commission Intent to 
develop a proposed standard— 44 Fed. Reg. 
38854.

D -2 4 ,8/1/79, Interim Report to Commission. 
D-25, 8/1/79, Comments CC10-79-1 through 

14 on notice of intent.
D—26, 8/7/79, Comments CC10-79-15 through 

18 on notice of intent.
D-27, 8/10/79, Packet of information for 

potential participants.
D-28, 8/23/79, Paper from R .A . Yereance on 

design vs. performance standards.
D -2 9 ,8/28/79, Draft standard submitted by R. 

A . Yereance.
D -3 0 ,9/14/79, Notice of Proceeding (44 Fed. 

Reg. 53676).
D -3 1 ,10/22/79, Log of meeting with E IA .
D-32, H /l/7 9 , Transcript—1st Public Meeting 
D-33, H /l/7 9 , Subcommittee minutes.
D -3 4 ,11/14/79, C P S C  response to 10/29/79 

E IA  letter.

D -3 5 ,11/16/79, Comment from R E A C T  
opposing standard and supporting public 
information effort.

D -3 6 ,11/16/79, Minutes of H / l/ 7 9  Human 
Factors and Labeling Subcommittee.

D-37, H / 20/79, Subcommittee Minutes.
D -3 8 ,12/7/79, W .L  W eeks’ comments on 

standard.
D -3 9 ,1/4/80, Log o f meeting with E IA .
D -4 0 ,1/25/80, Letter from Jeff Wingard to 

C P S C .
D -4 1 ,2/5/80, Second S taff status report to 

Commission.
D-42, 3/11/80, Informational materials for 

Second Public Meeting.
D-43, 3/11/80,

Transcript— Public Meeting.
Transcript— Meeting at C P S C  lab. 
Transcript— Meeting o f Test and Standard 

Subcommittee.
Transcript— Meeting of Human Factors 

Subcommittee.
Transcript— Meeting of Hazard Analysis  

Subcommittee.
Minutes— Human Factors and Labeling 

Subcommittee.
D-44, 3/17/80, Market Facts letter concerning 

survey sample.
D-45, 8/30/80, Comments from R .A . Yereance 

on various documents.
D -4 6 ,4/2/80, C P S C  Letter to Jeff W ingard, 

responding to his 1/25/80 letter (attached).
D -4 7 ,4/9/80, Progress report from Human 

Factors and Labeling Subcommittee.
D -4 7 -A , 4/9/80, Letter from R E A C T  to the 

Commission.
D -4 8 ,4/15/80, Third S taff progress report to 

Commission.
D -4 9 ,4/15/80, Log of E IA  meeting.
D -5 0 ,4/21/80, S taff memo on public 

perception of power lines.
D-51, 6/24/80, Transmittal o f minutes for 3/ 

11/80 meeting o f Hazard Analysis  
Committee.

D-52, 7/14/80, Fourth Staff Progress Report to 
Commission.

D-53, 7/14/80, Transcript— Third Public 
Meeting.

D-54, 7/14/80, Letter from R E A C T  to 
Commission.

D-55, 7/15/80, Transcript—Third Public 
Meeting (cont.).

D-56, 7/15/80, Comments from J. W ingard 
and L  Chapm an on standard specs.

D-57, 8/1/80, Comments from H . Tanner on 
standard specs.

D-58, 8/15/80, Comments from L  G . 
Kopelman. >

D-59, 8/29/80, Comments from J. Lewis, 
Shakespeare, on standard specs.

D -6 0 ,9/11/80, Comments from D . Horn on 
standard specs.

D -6 1 ,10/6/80, Log o f E IA  meeting 
terminating voluntary development effort.

D -6 2 ,10/5/80, Fifth S taff Progress Report to 
Commission.

D-63, 10/17/80, Comment on need for 
standard from R. Meinert.

D -6 4 ,10/21/80, E IA  letter to C P S C  re 
termination o f voluntary effort.

D -6 5 ,11/3/80, C P S C  log of 10/6/80 E IA  
meeting forwarded to Commission.

D -6 6 ,11/21/80, Evaluation of the Impact o f  
the Communications Antenna Labeling
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Rule, Public Sector Research Group,
Market Pacts.

D -6 7 ,11/21/80, E IA  news release on antenna 
accident hazard.

D-68, 11/24-25/80, Log of C P SC  staff plant 
visits.

D -68,1/6/81, Portions of "Evaluation of the 
Impact o f the Commission’s Antenna 
Labeling Rule" forwarded to Commission.

D -7 0 ,1/9/81,12/19/80 memo forwarded to 
Commission.

D -7 1 ,1/13/81, Letter from C P S C  soliciting 
comment on draft standard, 11/17/80 
meeting transcript, and Preliminary 
Economic Assessment.

D -7 2 ,1/19/81, Sixth staff progress report to  
Commission.

¡D-78,1/27/81, Comments from L . H .
Chapman on draft standard.

D -74,1/29/81, 'Comment from F. Nesh on 
draft standards.

ID-75, ‘2/1/81, Commmerrts from H . Tanner on 
draft standards.

D-78, 2/6/81, Comments from H . Wingaxd on 
draft standards.

D-77, 2/19/81, C P S C  staff comments on 11/ 
17/80 meeting.

D-78, 2/20/81, CPSC memo concerning CP SC  
communications activities for antennas.

D-^79, 2/23/81, C P S C  sta ff letter to E IA  
concerning possible adoption of draft 
standard ‘by E IA .

D -8 0 ,2/25/81, E IA  response to 2/23/81 C P S C  
letter.

D-4KL, 3/4/81, Comments by L . Kopelman on 
draft standard and economic assessment.

D-82, 3/4/81, C P S C  memo concerning 
evaluation of antenna labeling ride.

D-83 4/30/81, Log of 4/14/81 meeting with 
E IA  forwarded to Commission.

D-84, 6/19/81, Briefing Package on 
Recommended Standard (6/3/811.

Tab A — Log of E IA  meeting held in Los 
Angeles, California on O ctober6,1980, 
and a letter from Peter Bennett, E IA , to 
Chairman Susan King, dated October 21, 
1980.
TaibB— Chronology Of Events connected 
with Commission activities on 
communication antennas.
Tab D —Draft Federal Register notice for  
proposed rale.
Tab G— Memorandum from Betty Hely, 
OBPPE, to Melvin Spencer dated March 
4,1081, concerning evaluation o f  antenna 
labeling rule.
Tab I—Memorandum from Norm Rosen, 
C E D , to C arl Blechschmidl dated 
February 2 0 ,1981, concerning 
communications activities for antennas. 
Tab }— Participants’ comments on the 
final draft standard.
Tab K— Log of meeting with E IA  held on 
April 14,1981, in Washington, D .C .

D-85, 6/29/81, Letter from R E A C T  to the 
Commission.

D-B6, 7/8/81, Letter from F C C  declining 
com m mL1 [FR Doc. 81-23669 Filed 8-13-81; 845 am]

BILLING CODE 6355-01-«

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 1030
[Docket No. 80N-0099/PRCJ

Radiological Health; Performance 
Standards for Microwave and 
Radiofrequency-Emitting Products; 
Amendments to Microwave Oven 
Standard, Measurement and Test 
Conditions; Extension of Comment 
Period
AGENCY: Food and Drug Administration. 
ACTION: Proposed rule; extension of 
comment period.

SUM M ARY: The Food and Drug 
Administration (FDA) announces an 
extension of the comment period on its 
proposal to amend the performance 
standard for microwave ovens to delete 
the error limit and effective aperture 
requirements for instruments used for 
compliance measurement of leakage 
radiation from microwave ovens and to 
add a definition of ̂ equivalent plane- 
wave power density”- F D A  is taking this 
action in response to a  request from the 
Association o f Home Appliance 
Manufacturers (AHAM) for an estension 
of the comment period.
DATE: Comments by October 23,1981. 
ADDRESS: Written comments to the 
Dockets Management Branch (formerly 
the Hearing Clerk’s office) (HFA-3Q5), 
Food and Drug Administration, Rm. 4- 
62, 5600 Fishers Lane, Rockville, MD  
20857.
FOR FURTHER INFORMATION CONTACT: 
Zoiy R. Glaser, Bureau of Radiological 
Health (HFX-460), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857. ,301-443-3426. 
SUPPLEM ENTARY INFORMATION: In the 
Federal Register of November 28,1980 
(45 FR 79028), FDA published a final rule 
revising 21 CFR 1030.10(c)(1) and (3)(i) 
and (H) to delete the error limit and 
effective aperture requirements for 
instruments used for compliance 
measurement of leakage radiation from 
microwave ovens, and adding 21 CFR  
1030.10(b)(8) to define “equivalent 
plane-wave power density” , ha the 
Federal Register of April 24,1981 (46 FR

23233), FDA stayed until further notice 
the effective date of the amendments to 
permit reconsideration of the impact of 
the rule. In that same issue o f die 
Federal Register (46 FR 23268), F D A  
reopened the comment period on the 
proposed amendments. The comment 
period closed on July 23.1981.

Prior to the date on which the 
comment period closed, FDA received a 
request from A H A M  for an extension of 
the comment period because of the 
complexity of the proposed rule and 
differences in hrterpretation o f the 
proposal.

FDA met with representatives of 
A H A M  on June 24 and July 14,1981, and 
has attempted to clarify the proposal 
and to resolve the differences m 
interpretation o f the proposed rule. The 
agency believes, however, that 
additional time for the preparation and 
submission of meaningful and carefully 
constructed comments on the proposal 
is in the public interest. FDA is, 
therefore, granting a 90-day extension of 
the comment period to'October 23,1981.

Therefore, under the Public Health 
Service Act as emended by the 
Radiation Control for Health and Safety 
Act of 1968 (sec. 358, 82 Stat 1177-1179 
as amended (42 U .S .C . 263f)) and under 
authority delegated to the Commissioner 
of Food and Drags (21 CFR 5.10 
(formerly 5.1; see 48 FR 26052; May 11,
1981)), the comment period on the 
proposal to amend the performance 
standard for microwave ovens regarding 
measurement and test conditions is 
extended to October 23,1981.

Interested persons may on or before 
October 22,1981, submit to the Dockets 
Management Branch (HFA-305), Food 
and Drag Administration, Rm. 4-62, 5800 
Fishers Lane, Rockville, MD 20857, 
‘written comments regarding die 
proposal. Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of tins document. Received 
comments may be seen in the office 
above between 9 ajn. and 4 p.m„ 
Monday through Friday.

Dated: August 10,1981.

W illiam F. Randolph,

Acting Associate Commissioner fo r  
Regulatory A ffairs.[FR Doc. 81-23879 Filed 8-12-81; 3:03 pm]
BILLING CODE 4110-03-M
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ENVIRONMENTAL PROTECTION 
AGENCY
40 CFR Part 52
[A -1 FRL 1893-1]

Approval and Promulgation of 
Implementation Plans—Maine; Notice 
of Proposed Rulemaking: Revision to 
Sulfur in Fuel Regulation for Portland, 
Maine
Correction

In FR Doc. 81-22770, appearing on 
page 39861 in the issue of Wednesday, 
August 5,1981, on page 39862, column 1, 
line 4, the month “August” should be 
changed to “September.”
BILLING CODE 1505-01-M

40 CFR Part 123
[S W -1-FR L-1908-6]

New Hampshire Application for Interim 
Authorization, Phase I, Hazardous 
Waste Management Program 
AGENCY: Environmental Protection 
Agency, Region I.
ACTION: Notice of public hearing and 
public comment period. ,

s u m m a r y : EPA has promulgated 
regulations trader Subtitle C  of the 
Resource Conservation and Recovery 
Act (RCRA) (as amended) to protect 
human health and the environment from 
the improper management of hazardous 
waste. Phase I of the regulations was 
published in the Federal Register on 
May 19,1980 (45 FR 33063). These 
regulations include provisions for 
authorization of State programs to 
operate in lieu of the Federal program. 
Today EPA is announcing the 
availability for public review of the New  
Hampshire application for Phase I 
interim authorization, inviting public 
comment, and giving notice of a public 
hearing to be held'on the application. 
d a t e s : Comments on the New 
Hampshire interim authorization 
application must be received by 
September 21,1981.

Public hearing: EPA will conduct a 
public hearing on the New Hampshire 
interim authorization application at 9:00 
AM  on September 15,1981. EPA  
reserves the right to cancel the public 
hearing if significant public interest in a 
hearing is not expressed. The State of 
New Hampshire will participate in the 
public hearing.
a d d r e s s e s : The public hearing will be 
held at: Health & Welfare Auditorium, 
Hazen Drive, Concord, New Hampshire 
03301.

Copies of the New Hampshire interim 
authorization application are available 
at the following addresses for inspection

and copying by the public:
(1) Bureau of Solid Waste 

Management, Hazen Drive, Concord, 
New Hampshire 03301 (telephone (603) 
271-4608).

(2) Environmental Protection Agency, 
Region I Office Library, Room 2100 B, 
John F. Kennedy Federal Building, 
Boston, Massachusetts 02203 (telephone 
(617) 223-5791/4017).

(3) EPA Headquarters Library, Room 
2404,401 M Street, S.W ., Washington, 
D.C. 20480.

Written comments and requests to 
speak at the hearing should be sent to: 
Susan L. Hanamoto, New Hampshire 
State Coordinator, Waste Management 
Branch, U.S. EPA, Region I, John F. 
Kennedy Federal Building, Boston, 
Massachusetts 02203 (telephone (617) 
223-1591).
FO R  FURTHER INFORMATION CONTACT: 
Susan L  Hanamoto (617) 223-1591. 
SUPPLEM ENTARY INFORMATION: In the 
May 19,1980 Federal Register (45 CFR  
33063), the Environmental Protection 
Agency promulgated Phase I of its 
regulations, pursuant to Subtitle C  of the 
Resource Conservation and Recovery 
Act of 1976 (as amended), to protect 
¡human health and the environment from 
the improper management of hazardous 
waste. EPA’s Phase I regulations 
established, among other things: the 
initial identification and listing of 
hazardous wastes; the standards 
applicable to generators and 
transporters of hazardous waste, 
including manifest system; and the 
“interim status” standards applicable to 
existing hazardous waste management 
facilities before they receive permits.

The May 19 regulations also include 
provisions under which EPA can 
authorize qualified State hazardous 
waste management programs to operate 
in lieu of the Federal program. The 
regulations provide for a transititional 
stage in which qualified State programs 
can be granted interim authorization. 
The interim authorization program is 
being implemented in two phases 
corresponding to the two stages in 
which the underlying Federal program 
will take effect. In order to qualify for 
interim authorization, the State 
hazardous waste program must, among 
other things:

(1) Have had enabling legislation 
existence prior to August 17,1980 and,

(2) Be “substantially equivalent” to 
the Federal program.

A  full description of the requirements 
and procedures for State interim 
authorization is included in 40 CFR Part 
123 Subpart F (45 FR 33479). The State of 
New Hampshire has submitted a 
(complete application to EPA for Phase I 
interim authorization. Copies of the

State submittal are available for public 
inspection and comment as noted above. 
A  public hearing is to be held on the 
submittal, unless significant public 
interest is not expressed, as also noted 
above.

Conduct of Hearing

j The hearing is intended to provide an 
opportunity for interested persons to 
¡present their views and submit 
information for consideration by EPA in 
the decision whether to grant New  
Hampshire interim authorization for 
Phase I of the R CRA  program. A  panel 
of EPA employees involved in relevant 
aspects of the decision will be present to 
receive the testimony. The hearing will 
be informally structured. Individuals 
'providing oral comments will not be 
sworn in, nor will formal rules of 
evidence apply. Questions may be posed 
by panel members to persons providing 
i oral comments; however, no cross- 
examination by other participants will 
!be allowed. Representatives from the 
^State of New Hampshire will testify first 
and present a short overview of the 
State program. Other commenters will 
then be called in the order in which their 
request were received by EPA. A s time 
allows, persons who did not sign up in 
advance but who wish to comment on 
the State’s application for Phase I 
interim authorization will also be given 
an opportunity to testify. Each 
organization or individual will be 
tallowed as much time as possible for 
oral presentation based on the number 
!of requests to participate and the time 
available for the hearing. A s a general 
rule, in order to ensure maximum 
participation and allotment of adequate 
time for all speakers, participants should 
limit the length of their statements to 10 
minutes. The public hearing will be 
followed, as time permits, by a question 
and answer session during which 
participants may pose questions to 
members to the panel.

Preparation of Transcripts

A  transcript of the comments received 
at the hearing will be prepared. To 
ensure accurate transcription, 
participants should provide written 
copies of their statements to the hearing 
chairperson. Transcripts will be 
available upon request from Susan L. 
Hanamoto, New Hampshire State 
Coordinator, Waste Management 
Branch, Region I, U .S. Environmental 
Protection Agency, John F. Kennedy 
Federal Building, Boston Massachusetts 
02203 (telephone (617) 223-1591) 
approximately three days after the 
hearing at cost.
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Dated: August 7,1981.
Lester A. Sutton,
Regional Adm inistrator, Region 1.|FR Doc. 81-23742 Filed 8-13-81; 8:45 am] 
BILLING CODE 6560-38-M

40 CFR Parts 204,205, and 211 

[EN-FRL 1904-6]

Noise Emission Standards for Portable 
Air Compressors, Medium and Heavy 
Trucks, Motorcycles and Motorcycle 
Replacement Exhaust Systems, Truck 
Mounted Solid Waste Compactors, and 
Noise Labeling Requirements for 
Hearing Protectors; Notice of 
Proposed Rulemaking.
AQENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice of Proposed Rulemaking.

s u m m a r y : The Environmental Protection 
Agency (EPA) is proposing revocation of 
the reporting and recordkeeping 
requirements of the following 
regulations: Noise Emission Standards 
for Construction Equipment, General 
Provisions; Noise Emission Standards 
for Portable Air Compressors; 
Transportation Equipment Noise 
Emission Controls, General Provisions; 
Noise Emission Standards for Medium 
and Heavy Trucks; Noise Emission 
Standards for Motorcycles and 
Motorcycle Replacement Exhaust 
Systems; Noise Emission Standards for 
Truck Mounted Solid Waste 
Compactors; Product Noise Labeling, 
General Provisions; and Noise Labeling 
Requirements for Hearing Protectors.

The Agency proposes to revoke the 
reporting and recordkeeping 
requirements of these regulations. The 
Agency in a final rule published in 
today’s Federal Register is immediately 
suspending enforcement of these 
reporting and recordingkeeping 
requirements and will not enforce them 
prior to final action on this proposal. 
DATE: Comments on this proposed 
action must be received on or before 
September 14,1981. Submit comments in 
writing, with two copies.
ADDRESS: Comments should be sent to: 
Mr. Timothy J. Dwyer, Acting Director, 
Noise Enforcement Division (EN-336), 
U.S. Environmental Protection Agency, 
Docket No. NED-81-1, Washington, D.C. 
20460, (202) 426-4793).

All information received, which is not 
identified as company proprietary in 
nature will be open to public inspection 
and available for copying during normal 
business hours at the U.S.
Environmental Protection Agency,
Public Information Reference Unit,

Room 2922,401M  Street, S.W ., 
Washington, D.C. 20460.
FOR FURTHER INFORMATION CONTACT: 
Timothy J. Dwyer at (202) 426-4793.
SUPPLEM ENTARY INFORMATION: On 
January 14,1976, EPA promulgated a 
regulation (40 CFR 204.50, et seq.) which 
established noise emission standards for 
portable air compressors manufactured 
on or after January 1,1978, (41FR 2162). 
On April 13,1976, EPA promulgated a 
regulation (40 CFR 205.50 et seq.) which 
established noise emission standards for 
medium and heavy trucks manufactured 
after January 1,1978 (41 FR 15538). On 
December 31,1980, EPA promulgated 
regulations (40 CFR 205.150 et seq. and 
205.165 et seq.) establishing noise 
emission standards for motorcycles and 
motorcycle replacement exhaust 
systems manufactured on or after 
January 1,1983 (45 FR 86694). On 
October 1,1979, EPA promulgated a 
regulation (40 CFR 205.200 et seq.) 
establishing noise emission standards 
for truck mounted solid waste 
compactors manufactured on or after 
October 1,1980 (44 FR 56526). On 
September 28,1979, EPA promulgated a 
regulation (40 CFR 211.203 et seq.) 
establishing noise labeling requirements 
for hearing protectors manufactured on 
or after September 27,1980 (44 FR 
56130).

Each of these regulations imposes 
reporting and recordkeeping 
requirements on the manufacturers of 
the regulated products, including 
provisions that manufacturers of 
regulated products submit production 
verification reports or labeling 
verification reports, as appropriate, to 
the Director of the Noise Enforcement 
Division.

The President’s proposed budget for 
Fiscal Year 1982, which was submitted 
to Congress on March 10,1981, provides 
for no funding of the noise enforcement 
program in F Y 1982 and indicates that 
the remainder of 1981 funds will be used 
to phase out the program by the end of 
the current fiscal year. Preliminary 
actions by Congress indicate that this 
portion of EPA’s bidget will be enacted 
as proposed. As the first step in this 
phase-out process, the Agency is 
proposing that the reporting and 
recordkeeping requirements of these 
regulations be revoked. The Agency is 
requesting that manufacturers of 
regulated products immediately stop 
submitting product verification reports 
and labeling verification reports to the 
Director of the Noise Enforcement 
Division. Between now and September
30,1981, the Noise Enforcement Division 
staff and the remaining FY 81 funds will

be used for those activities necessary 
for closing the Division.

This action affects only the reporting 
and recordkeeping requirements of the 
regulations. All other provisions of the 
regulations promulgated under the Noise 
Control Act (42 U .S.C. 4901 et seq.) 
remain in effect. Regulated products 
remain subject, respectively, to the noise 
emission standards and labeling 
requirements of the regulations.

Furthermore, although EPA will no 
longer be requiring manufacturers 
reports regarding compliance with these 
regulations, Section 12 of the Noise 
Control Act (42 U .S.C . 4911), which 
provides for citizens suits to enforce 
noise control standards, remains in 
effect.

EPA has determined that this 
proposed rulemaking is not a major rule 
under Executive Order 12291, and 
therefore does not require a Regulatory 
Impact Analysis. EPA does not 
anticipate any significant adverse 
effects on competition, employment, 
investment, productivity, or innovation 
in the regulated industries. This action 
will result in a significant reduction of 
the reporting and recordkeeping burdens 
for the regulated industries.

This proposed rulemaking was 
submitted to the Office of Management 
and Budget (OMB) for review under 
Executive Order 12291.

Under the provisions of the 
Regulatory Flexibility Act, 5 U .S.C. 601 
et seq., I hereby certify that this 
proposed action will not have a 
significant economic impact on a 
substantial number of small entities. The 
proposal affects only the recordkeeping 
and reporting requirements of the 
regulations; other portions of the 
regulations are unaffected. Moreover, 
this proposal will ease recordkeeping 
and reporting burdens for the effected 
manufacturers, and will have no adverse 
economic effects.

This action is being taken under the 
authority of Sections 10 and Section 
13(a) of the Noise Control Act of 1972, as 
amended by the Quiet Communities Act 
of 1978, 42 U .S.C. 4909 and 4912(a).
' Dated: August 7,1981.

Anne M. Gorsuch,
Adm inistrator.

For the reasons set out in the 
preamble, Chapter I, Part 204 of Title 
40, Code of Federal Regulations, is 
proposed to be amended as follows.

PART 204—NOISE EMISSION 
STANDARDS FOR CONSTRUCTION 
EQUIPMENT

1. The Table of Contents for Part 204 
is amended to read as follows:
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Subpart A—General Provisions 
* . * * * *

Sec.
204.5 Exemptions.
204.5- 1 Testing exemption.
204.5- 2 National security exemptions.
204.5- 3 Export exemptions.

Subpart B—Portable Air Compressors 
* * * * *
204.53 [Removed]
* * * * *
204.55- 4 [Removed] 
* * * * *
204.55- 10 [Removed] 
* * * * *
204.57-5 [Removed]
* * * ■ * *

§ 204.4 [Amended]
2. In § 204.4, paragraph (a) is revised 

to read as fdllows:
(a) Any inspection or monitoring 

activities conducted under this section 
shall be for the purpose of determining:
(1) whether test products are being 
selected and prepared for testing in 
accordance with the provisions of these 
regulations, and (2) whether test product 
testing is being conducted in accordance 
with these regulations.* * * * *

3. In § 202.4, paragraph (b), 
subparagraph (4) is removed.

4. In § 204.4, paragraph fc]fl], 
subdivision (iii) is removed.

§ 204.5-1 [Removed]
5. Section 204.5-1 is removed.
6. Section 204.5-2 is redesignated

§ 204.5-1 and revised to read as follows:

§ 204.5-1 Testing exemption.
(a) A  new product intended to be used 

solely for research, investigations, 
studies, demonstrations or training, and 
so labeled or marked on the outside of 
the container and on the product itself, 
shall be exempt from the prohibitions of 
sections 10(a)(1), (2), (3), and (4) of the 
Act.

(b) No request for a testing exemption 
is required.

(c) For purposes of section 11(d) of the 
Act, any testing exemption shall be void 
ab initio with respect to each new 
product, originally intended for 
research, investigations, studies, 
demonstrations, or training, but 
distributed in commerce for other uses.

§ 204.5-3 [Removed]
7. Section 204.5-3 is removed.
8. Section 204.5-4 is redesignated

1 204.5- 2, and is revised to read as 
follows:

§ 204.5-2 National security exemptions.
(a) A  new product which is produced 

to conform with specifications

developed by a national security 
agency, and so labeled or marked on the 
outside of the container and on the 
product itself, shall be exempt from the 
prohibitions of sections 10(a)(1), (2), (3), 
and (4) of the Act.

(b) No request for a national security 
exemption is required.

(c) For purposes of section 11(d) of the 
Act, any national security exemption 
shall be void ab initio with respect to 
each new product, originally intended 
for research, investigations, studies, 
demonstrations, or training, but 
distributed in commerce for other uses.

S 204.5-5 [Redesignated as § 204.5-3]
9. Section 204.5-5 is redesignated 

§ 204.5-3.

§ 204.5-6 [Removed]
10. Section 204.5-6 is removed.

§ 204.5-7 [Removed]
11. Section 204.5-7 is removed.

§204.53 [Removed]
12. Section 204.53 is removed.

§ 204.55-1 [Amended]
13. In § 204.55-l(a) subparagraph (2) is 

removed and subparagraphs (3) and (4) 
are redesignated as (2) and (3).

§ 204.55-2 [Amended]
14. In § 204.55-2, paragraph (a)(2), 

subparagraphs' (ii) and (iii) are removed.
15. In § 204.55-2, paragraph (a)(3) is 

removed.
16. In § 204.55-2, paragraphs (b)(3) 

and (c)(l)(v) are removed.
17. In § 204.55-2, paragraph (e)(2), the 

second sentence, which reads, “All 
modifications and test results must be 
reported in the production verfication 
report,” is removed.

18. In § 204.55-2, paragraph (f) is 
removed.

§ 204.55-4 [Removed]
19. Section 204.55-4 is removed. *

§ 204.55-6 [Amended]
20. In § 204.55-6, paragraph (c) is 

amended by substituting a period for the 
colon and removing the following words 
after the colon: "Provided, that such 
maintenance is documented and 
reported in the final report prepared and 
submitted in accordance with this 
subpart.”

§ 204.55-7 [Amended]
21. In § 204.55-7, paragraph (b), the 

last sentence, which reads, “Any  
replacement shall be reported in the 
production verification report, including 
the the reason for the replacement,” is 
removed.

§204.55-9 [Amended]
22. In § 204.55-9, paragraph (b)(2) is 

amended by substituting a period for the 
colon and removing these words which 
follow the colon: "Provided, that the 
manufacturer submits a report pursuant 
to § 204.55-4 with respect to such 
configuration.”

§ 204.55-10 [Removed]
23. Section 204.55-10 is removed.

§204.57-5 [Removed]
24. Section 204.57-5 is removed.

§204.58-1 [Amended]
25. In § 204.58-1, paragraphs (b), (c), 

and (d) are removed.
26. In § 204.58-2, paragraph (a) is 

revised; paragraphs (b), (c), and (g) are 
removed; paragraphs (d) and (e) are 
revised; and paragraphs (d), (e), and (f) 
are redesignated paragraphs (b), (c), and ‘
(d) respectively. The amended § 204.58-
2 reads as follows:

§ 204.58-2 Tampering.
(a) For each configuration of air 

compressors covered by this part, the 
manufacturer shall develop a list o f  
those acts which, in his judgment, might 
be done to the air compressor in use and 
which would constitute the removal or 
rendering inoperative of noise control 
devices or elements of design of the 
compressor.

(b) The manufacturer shall include in 
the owner’s manual the following 
information:

(1) The statement:
Tampering With Noise Control System 
Prohibited

Federal law prohibits the following acts or 
the causing thereof:

(1) The removal or rendering inoperative by 
any persons, other than for purposes of 
maintenance, repair, or replacement, of any 
devices or element of design incorporated 
into any new compressor for the purpose of 
noise control prior to its sale or delivery to 
the ultimate purchaser or while it is in use; or
(2) the use of the compressor after such 
device or element of design has been 
removed or rendered inoperative by any 
person.

(2) The statement:
Among those acts included in the 

prohibition against tampering are the acts 
listed below.

Immediately following this statement, the 
manufacturer shall include the list developed 
under paragraph (a) of this section.

(c) Any act included in the list 
prepared pursuant to paragraph (a) of 
this section is presumed to constitute 
tampering; however, in any case in 
which a proscribed act has been 
committed and it can be shown that 
such act resulted in no increase in the
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sound level of the compressor or that the 
compressor still meets the noise 
emission standard of § 204.52, such set 
will not constitute tampering.*  *  *  *  *
§ 204.58-3 [Amended]

27. In § 204.58-3, paragraphs (c), (d), 
and (e) are removed.

PART 205-TRAN SPO RTATIO N  
EQUIPM ENT NOISE EM ISSION  
CONTROLS

1. The Table of Contents is amended 
as follows:

205.207-5 [Removed] 
* * * * *

§ 205.4 [Amended]
2. In § 205.4, paragraph (a) is revised 

to read as follows:
(a) Any inspection or monitoring 

activities conducted under this section 
shall be for the purpose of determining: 
(1) whether test products are being 
selected and prepared for testing in 
accordance with the provisions of these 
regulations, and (2) whether test product 
testing is being conducted in accordance 
with these regulations.
* * * * *

Subpart A—General Provisions 
* * * * *

Sec
205.5 [Removed]
205.5- 1 [Removed]
205.5- 2 [Removed]
205.5- 3 [Removed]
* * * *
205.5- 0 [Removed]
205.5- 7 [Removed]*  *  *  *  *
Subpart B—Medium and Heavy Trucks 
* * * * *
205.53 [Removed]
* * * *
205*55-4 
* *
205.55-9 
* *
205*57-5 
* *

[Removed] 
* *

[Removed] 
* *

[Removed] 
* *

*
*
*
*

Subpart D—Motorcycles 
* * * * *
205.157-4 [Removed]* * * * *
205.160-5 [Removed]* * * * *
205.161 [Removed]
* * * * *
205.162-4 [Removed]* * * * *

3. In § 205.4, paragraph (b), 
subparagraph (4) is removed.

4. In § 205.4, paragraph (c)(1), 
subdivision (iii) is removed.

§205.5-1 [Removed]
5. Section 205.5-1 is removed.
6. Section 205.5-2 is redesignated

§ 205.5-1 and revised to read as follows:

§ 205.5-1 Testing exemption.
' (a) A  new product intended to be used 
solely for research, investigations, 
studies, demonstrations or training, and 
so labeled or marked on the outside of 
the container and on the product itself, 
shall be exempt from the prohibitions of 
section 10(a) (1), (2), (3), and (4) of the 
Act.

(b) No request for a testing exemption 
is required.

(c) For purposes of section 11(d) of the 
Act, any testing exemption shall be void 
ab initio with respect to each new 
product, originally intended for 
research, investigations, studies, 
demonstrations, or training, but 
distributed in commerce for other uses.

§ 205.5-3 [Removed]
7. Section 205.5-3 is removed.
8. Section 205.5-4 is redesignated 

§ 205.5-2, and is revised to read as 
follows:

Subpart E—Motorcycle* * * *
205.168-3 [Removed] 
* * * *
205.171-7 [Removed]
* * * * 
205.172 [Removed]

Exhaust Systems 
*

*
** * * * *

205.173-5 [Removed]* * * * *
Subpart F—Truck Mounted Solid Waste 
Compactors 
* * * * *
205.203 [Removed]* * * * *
205.205-4 [Removed]* * * * *

§ 205.5-2 National security exemptions.
(a) A  new product which is produced 

to conform with specifications 
developed by a national security 
agency, and so labeled or marked on the 
outside of the container and on the 
product itself, shall be exempt from the 
prohibitions of section 10(a) (1), (2), (3), 
and (4) of the A c t

(b) No request for a national security 
exemptionis required.

(c) For purposes of section 11(d) of the 
Act, any national security exemption 
shall be void ab initio with respect to 
each new product, originally intended 
for research, investigations, studies, 
demonstrations, or training, but 
distributed in commerce for other uses.

§205.5-5 [Amended and Redesignated]
9. Section 205.5-5 is redesignated

§ 205.5-3 and paragraph (d) is removed.

§ 205.5-6 [Removed]
10. Section 205/5-6 is removed.

§205.5-7 [Removed]
11. Section 205.5-7 is removed.

§ 205.53 [Removed]
12. Section 205.53 is removed.

§205.55-1 [Amended]
13. In § 205.55-1, paragraph (a), 

subparagraph (2) is removed.

$ 205.55-2 [Amended]
14. In § 205.55-2, paragraph (a)(2), 

subparagraphs (ii) and (iii) are removed.
15. In § 205.55-2, paragraph (a), 

subparagraph (3) is removed.
16. In § 205.55-2, paragraph (b), 

subparagraph (3) is removed.
17. In § 205.55-2, paragraph (c), 

subparagraph (l)(v), is removed.
18. In § 205.55-2, paragraph (e)(2), the 

second sentence, which reads, “All 
modifications and test results must be 
reported in the production verification 
report,” is removed.

19. In § 205.55-2, paragraph (f) is 
removed.

§ 205.55-4 [Removed]
20. Section 205.55-4 is removed.

§205.55-6 [Amended]
21. In § 205.55-6, paragraph (c) is 

amended by substituting a period for the 
colon and removing the following words 
after the colon: "Provided, that such 
maintenance is documented and 
reported in the final report prepared and 
submitted in accordance with this 
subpart.”

§205,55-7 [Amended]
22. In § 205.55-7, paragraph (b), the 

last sentence, which reads, “Any 
replacement shall be reported in the 
production verification report, including 
the reason for the replacement,” is 
removed.

§205.55-8 [Amended]
23. In § 205.55-8, paragraph (b)(2) is 

amended by substituting a period for the 
colon and removing these words which 
follow the colon: "Provided, that the 
manufacturer submits a report pursuant 
to § 205.55-4 with respect to such 
configuration.”

§204.55-9 [Removed]
24. Section 204.55-9 is removed.

§205.57-5 [Removed]
25. Section 205.57-5 is removed.
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§205£8-1 [Am ended]
26. In § 205.58-1, paragraphs fb), (c), 

and (d) are removed.
27. In § 205.58-2, paragraph (a) is 

revised; paragraphs (b), (c), and (g) are 
removed; paragraphs (d) and (e) are 
revised and redesignated as paragraphs
(b) and (c) respectively; paragraph (f) is 
redesignated paragraph (d). The 
amended §205.58-2 reads as follows:
§205.58-2 Tam pering.

(a) For each configuration of vehicles 
covered by this part, the manufacturer 
shall develop a list of those acts which, 
in his judgment, might be done to the 
vehicle in use and which would 
constitute the removal or rendering 
inoperative of noise control devices or 
elements of design of the vehicle.

(b) The manufacturer shall include in 
the owner’s manual theiollowing 
information:

(1) The statement:
Tampering With Noise Control System 
Prohibited

Federal law prohibits the following acts or 
the causing thereof:

(1) The removal or rendering inoperative by 
any person, other than for purposes of 
maintenance, repair, or replacement, of any 
device, or element of design incorporated into 
any new vehicle for the purpose of noise 
control prior to its sale or delivery to the 
ultimate purchaser or while it is in use; or (2) 
the use of the vehicle after such device or 
element of design has been removed or 
rendered inoperative by any person.

(2) The statement:
Among those acts presumed to constitute 

tampering are the acts listed below.
Immediately following this statement, the 

manufacturer shall include the list developed 
under paragraph (a) of this section.

(c) Any act included in the list 
prepared pursuant to paragraph (a) of 
this section is presumed to constitute 
tampering; however, in any case in 
which a proscribed act has been 
committed and it can be shown that 
such act resulted in no increase in the 
noise level of the vehicle or that the 
vehicle still meets the noise emission 
standard of § 205.52, such act will not 
constitute tampering.* * * * *
§205.58-3 [Am ended]

28. In § 205.58-3, paragraphs (c), (d), 
and (e) are removed.
* * * * *

§205.157-1 [Am ended]
29. In § 205.157-1, paragraph (a), 

subparagraph (2) is removed.
30. In § 205.157-1, paragraph (d) is 

revised to read as follows:
(d) The manufacturer who is required 

to conduct product verification testing to 
demonstrate compliance with a

particular standard, must satisfy all 
other provisions of this subpart 
applicable to that standard.

§205.157-2 [Amended]
31. In § 205.157-2, paragraph (a)(2), 

subparagraphs (ii) and (iii) are removed.
32. In § 205.157-2, paragraph (b), 

subparagraph (3) is removed.
33. In § 205.157-2, paragraph (c)(1), 

subparagraph (v) is removed.
34. In § 205.157-2, paragraph (e), 

subparagraph (2) is amended by 
removing the second sentence.

35. In § 205.157-2, paragraph (f) is 
removed.

§205.157-4 [Removed]
36. Section 205.157-4 is removed.

§205.157-6 [Amended]
37. In § 205.157-6, paragraph (d), the 

last sentence, which reads “This 
maintenance must be documented and 
reported in the PV report on that 
vehicle’s configuration prepared and 
submitted by the manufacturer,” is 
removed.

§205.157-76 [Amended]
38. In § 205.157-7, paragraph (c), the 

last sentence, which reads, “Any  
replacement must be reported in the 
production verification report, including 
the reason for the replacement” is 
removed.

§205.157-8 [Amended]
39. In § 205.157-8, paragraph (b), 

subparagraph (2) is removed.

§205.157-9 [Amended]
40. In § 205.157-9, paragraph (b) is 

removed.

§205.158 [Amended]
41. In § 205.158, paragraph (e) is 

removed.

§205.160-5 [Removed]
42. Section 205.160-5 is removed.

§ 205.161 [Removed]
43. Section 205.161 is removed.

§205.162-1 [Amended]
44. In § 205.162-1, paragraphs (b), (c), 

and (d) are removed.
45. In § 205.162-2, paragraph (a) is 

revised; paragraphs (b) and (c) are 
removed; paragraphs (d) and (e) are 
revised and redesignated paragraphs (b) 
and (c) respectively; paragraph (g) is 
removed; arid paragraph (f) is 
redesignated paragraph (d). The 
amended § 205.162-2 reads as follows:

§ 205.162-2 Tampering.
(a) For each configuration of vehicles 

covered by this part, the manufacturer 
shall develop a list of acts which, in his

judgment, constitute the removal or 
rendering totally or partially 
inoperative, other than for purposes of 
maintenance, repair, or replacement of 
noise control devices or elements of 
design of the vehicle.

(b) The manufacturer shall include in 
the owner's manual the following 
information:

(1) The statement:
Tampering With Noise Control System 
Prohibited

Federal law prohibits the following acts or 
the causing thereof:

(1) The removal or rendering inoperative by 
any person other than for purposes of 
maintence, repair, or replacement, of any 
device or element of design incorporated into 
any new vehicle for the purpose of noise 
control prior to its sale or delivery to the 
ultimate purchaser or while it is in use, or (2) 
the use of the vehicle after such device or 
element of design has been removed or 
rendered inoperative by any person. .

(2) The statement:
Among those acts presumed to constitute 

tampering are the acts listed below.
Immediately following this statement, thé 

manufacturer must include the list developed 
under paragraph (a) of this section.

(c) Any act included in the list 
prepared pursuant to paragraph (a) of 
this section is presumed to constitute 
tampering; however, in any case in 
which a presumed act of tampering has 
been committed and it can be shown 
that such act resulted in no increase in 
the noise level of the vehicle or that the 
vehicle still meets the noise emission 
standard of § 205.152, the act will not 
constitute tampering.
* * * * *

§205.162-3 [Amended]
46. In § 205.162-3, paragraphs (c), (d), 

and (e) are removed.

§ 205.162-4 [Removed]
47. Section 205.162-4 is removed.
48. In § 205.168-1, paragraph (a), 

subparagraph (2) is removed.
49. In § 205.168-1, paragraph (b) is 

revised to read as follows:

§ 205.168-1 General requirements 
* * * * *

(b) The manufacturer who is required 
to conduct product verification testing to 
demonstrate compliance with a 
particular standard, must satisfy all 
other provisions of this subpart 
applicable to that standard.

§205.168-2 [Amended]
50. In § 205.168-2, paragraph (a)(2), 

subdivisions (ii) and (iii) are removed.
51. In § 205.168-2, paragraph (a), 

subparagraph (3) is removed.
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52. In % 205.168-2, paragraph (b), 
subparagraph (3) is removed.

53. In § 205.168-2, paragraph (f), 
subparagraph (2), the second sentence, 
which reads, "All modifications and test 
results must be reported in the 
production verification report,” is 
removed.

54. In § 205.158-2, paragraph (g) is 
removed.

§ 205.168-3 [Rem oved]
55. Section 205.168-3 is removed.

$ 205.168-7 [Am ended]
56. In $ 205.168-7, paragraph (c), the 

last sentence, which reads, "This 
maintenance must be documented and 
reported in the final report prepared and 
submitted in accordance with this 
subpart," is Removed.

§ 205.168-8 [Am ended]
57. In 5 205.168-8, paragraph (c), the 

last sentence, which reads, "Any 
replacement must be reported in the 
production verification report, including 
the reason for the replacement,” is 
removed.

58. In § 205.168-10, paragraph (b) is 
revised to read as follows:

$ 205.168-10 Production verification  
based on data from  previous m odel years. 
* * * * *

(b) For those configurations whose 
initial PV noise emission level is less 
than 2 dB below the standard in effect, 
production verification will be required 
when production of that configuration 
commences each model year, except as 
provided in paragraph (c) of this section.

§ 205.169 [Am ended]
59. In § 205.169, paragraph (f) is 

removed.

§ 205.171-7 [Rem oved]
60. Section 205.171-7 is removed.

§ 205.172 [Rem oved]
61. Section 205.172 is removed.

§205.173-1 [Am ended]
62. In § 205.173-1, paragraphs (b) and

(c) are removed.

§205.173-5 [Rem oved]
83. Section 205.173-5 iB removed.

§205.203-5 [Rem oved]
64. Section 205.203 is removed.

§205.205-5 [Am ended]
65. In § 205.205-1, paragraph (a), 

subparagraph (2) is removed.

§ 205.205-2 [Am ended]
66. In § 205.205-2, paragraph (aH2), 

subdivisions (ii) and (iii) are removed.

67. In § 205.205-2, paragraph (3) is 
removed.

68. In § 205.205-2, paragraph (b), 
subparagraph (3) is removed.

69. In § 205.205-2, paragraph (f) is 
removed.

§ 205.205-4 [Rem oved]
70. Section 205.205-4 is removed.

§ 205.205-6 [Am ended]
71. In § 205.205-6, paragraph (c), the 

last sentence, which reads, 'This 
maintenance must be documented and 
reported in the final report prepared and 
submitted in accordance with this 
subpart,” is removed.

§ 205.205-7 [Am ended]
72. In § 205.205-7, paragraph (c), the 

last sentence, which reads, “ Any 
replacement must be reported in the 
production verification report along with 
the reason for the replacement,” is 
removed.

73. In § 205.205-8, paragraph (b) is 
revised to read as follows:

§ 205.205-8 Addition o f changes to , and 
deviation from  a com pactor configuration  
diving the year.
* * * dr dr

(b) If the configuration to be added 
can be grouped within a verified 
category, and the new configuration is 
estimated to have a lower A-weighted 
noise level than a previously verified 
configuration within the same category, 
the configuration is to be considered 
verified.

74. Section 205.205-9 is revised, 
including the heading to read as follows:

§ 205.205-9 Production verification based 
on data from  previous years.

(a) Production verification of each 
configuration will not be required for 
subsequent model years when the 
manufacturer’s initial production 
verification noise emission level is at 
least 2 dB below the noise emission 
standard and when the manufacturer 
has not made any changes (which 
increase the noise emission level) to the 
noise control components or elements of 
design used on that configuration.

(b) Production verification of each 
configuration will be required for those 
model years when a more stringent 
noise emission standard becomes 
effective.

§ 205.207-5 [Rem oved]
75. Section 205.207-5 is removed.
76. Section 205.208-2, paragraph (a) 

revised; paragraphs (b) and (c) are 
removed; paragraphs (d) and (e) are 
revised and redesignated paragraphs (b) 
and (c); paragraph (h) is removed; and 
paragraphs (f) and (gj are redesignated

(d) and (e) respectively. The revised 
§ 205.208-2 reads as follows:

§ 205.208-2 Tampering.
(a) For each configuration of 

compactor covered by this part, the 
manufacturer shall develop a list of 
those acts which, in his judgment, might 
be done to the compactor in use and 
which would constitute the removal or 
rendering inoperative of noise control 
devices or elements of design of the 
compactor.

(b) The manufacturer shall include in 
the owner’s manual the following 
information:

(1) The statement:
Tampering With Noise Control System 
Prohibited

Federal law prohibits the following acts or 
the causing thereof:

(1) The removal or rendering inoperative by 
any person, other than for purposes of 
maintenance, repair, or replacement, of any 
device or element of design incorporated into 
any new compactor for the purpose of noise 
Control prior to its sale or delivery to the 
ultimate purchaser or while it is in use; or (2) 
the use of the compactor after such device or 
element or design has been removed or 
rendered inoperative by any person.

(2) The statement:
Among those acts presumed to constitute 

tampering are the acts listed below.
Immediately following this statement, the 

manufacturer shall include the list developed 
under paragraph (a) of this section.

(cJAny act included in the list 
prepared pursuant to paragraph (a) of 
this section is presumed to constitute 
tampering; however, in any case in 
which a prescribed act has been 
committed and it can be shown that 
such act resulted in no increase in the 
noise level of the vehicle or that the 
vehicle still meets the noise emission 
standard of § 205.202, such act will not 
constitute tampering.

(d) Manufacturers who only assemble 
compactors need not fulfill the 
requirements of paragraphs (a) and (b) 
of this section. Such manufacturers shall 
provide ultimate purchasers of their 
compactors with the tampering list 
developed by the compactor body 
manufacturer under paragraph (a) of this 
section for that particular compactor 
body and truck chassis combination. 
When such manufacturers of 
compactors .are required to comply with 
§ 204.205-4(a)(l) and (2) of this subpart, 
they shall fulfill the requirements of 
paragraph (a) and (b), of this section,
* * * * *

77. In § 205.208-3, paragraphs (c), (d), 
and (f) are removed; paragraph (e) is 
redesignated (c) and is revised to read 
as follows:

i
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§ 205.208-3 Instructions fo r m aintenance, 
use, and repair.
* * * * *

(c) Manufacturers who only assemble 
compactors are not required to fulfill the 
requirements of paragraphs (a) and (b) 
of this section. Such manufacturers shall 
provide the maintenance instructions 
and log book developed by the 
compactor body manufacturer for that 
particular compacted body and chassis 
combination. When such manufacturers 
are required to comply with § 204.205- 
4(a)(1) and (2) of this subpart, they shall 
fulfill the requirements of paragraphs (a) 
and (b) of this section.

PART 211—PRODUCT NOISE 
LABELING

1. Hie table of Contents is amended to 
read as follows:
Subpart A—General Provisions 
* * * * *

product, originally intended for 
research, investigations, studies, 
demonstrations, or training, but 
distributed in commerce for other uses.

6. Section 211,110-2 is revised to read 
as follows:

§211.110-2 National security exem ptions.
(a) A  new product which is produced 

to conform with specifications 
developed by a national security 
agency, and so labeled or marked on the 
outsideof die container and on the 
product itself, shall be exempt from the 
prohibitions of sections 10(a), (1), (2), (3), 
and (4) of the A c t

(b) No request for a national security 
exemption is required.

(c) For purposes of section 11(d) of the 
Act, any national security exemption 
shall be void ab initio with respect to 
each new product originally intended 
for a national security agency, but 
distributed in commerce for other uses.

G at*Otiwi

211.110 Exemptions.
211.110- 4 Testing exemption.
211.110- 2 National security exemptions.
211.110- 0 Export exemptions.
211.110- 4 [Removed]
211.110- 5 [Removed]
211.111 Testing by the Administrator.

Subpart B— Hearing Protective Devices
*  *  *  *  *

211.205 Special Claims.* * * * *
211.209 [Removed] 
* * * * *
211.210-3 [Removed]* * * * *
211.212-5 [Removed].
* * * * *
Appendix A  [Removed] 
Appendix B [Removed]

§211.109 [Am ended]
2. In § 211.109, paragraph (a), 

subparagraph (1) is removed.
3. In §211.109, paragraph (b), 

subparagraph (4) is removed.
4. In §211.109, paragraph (c)(1), 

subdivision (iii) is removed.
5. Section 211.210-1 is revised to read 

as follows:

§211.210-1 Testing exem ption.
(a) A new  product intended to be used 

solely for research, investigations, 
studies, demonstrations or training, and 
so labeled or marked on the outside of 
the container and on the product itself, 
shall be exempt from the prohibitions of 
sections 10(a), (1), (2), (3), and (4) of the 
Act.

(b) No request for a testing exemption 
is required.

(c) For purposes of section 11(d) of the 
Act, any testing exemption shall be void 
ab initio with respect to each new

§211.110-3 [Am ended]
7. In §211.110-3, paragraph (d) is 

removed.

§211.110-4 [Rem oved]
8. Section 211.110-4 is removed.

§ 211.110-5 [Rem oved]
9. Section 211.110-5 is Amoved.

§211.205 [Am ended]
10. In § 211.205, paragraphs (b) and

(c) are removed.

§211.209 [Am ended]
11. Section 211.209 is removed.

§211.210-1 [Am ended]
12. In §211.210-1, paragraph (a), 

subparagraph (2) is removed and 
subparagraphs (3) and (4) are 
redesignated (2) and (3) respectively.

13. In § 211.210-2, paragraph (a), 
subparagraph (1) is revised; 
subparagraph (2) is removed; and 
subparagraph (3) is redesignated 
subparagraph (2). Paragraph (a)(1) is 
revised to read:

§211.210-2 Labeling verification  
requirem ents.

(a)(1) A  manufacturer responsible for 
label verification must satisy the label 
verification requirements of this subpart 
for a category of hearing protectors 
before distributing that category of 
hearing protectors in commerce.
*  *  *  *  *

14. In § 211.210-2, paragraph (b), 
subparagraph (2) is removed.

15. In § 211.210-2, paragraph (d) is 
removed.

§211.210-3 [Rem oved]
16. Section 211.210-3 is removed.

§ 211.210-6 [Am ended]
17. In § 211.210-6, paragraph (b), the 

last sentence, which reads, “Any  
replacement must be reported in the 
labeling verification report, including the 
reason for replacement," is removed.

18. Section 211.211 is revised to read 
as follows:

§211.211 Com pliance with labeling  
requirem ent

(a) All hearing protective devices 
manufactured after the effective date of 
this regulation, and meeting the 
applicability requirements of § 211.201, 
must be labeled according to this 
subpart, and must comply with the 
Labeled Values of mean attenuation.

(b) A  manufacturer must take into 
account both product variability and 
test-to-test variability when labeling his 
devices in order to meet the 
requirements of paragraph (a) of this 
section. A  specific category is 
considered in compliance with the 
requirements of § 211.210-1, when the 
attenuation value at the tested one-third 
octave band is equal to or greater than 
the Labeled Value, or mean attenuation 
value, stated in the supporting 
information required by § 211.204-4, for 
that tested frequency. The attenuation 
value must be determined according to 
the test procedures or § 211.206. The 
Noise Reduction Rating for the label 
must be calculated using the Labeled 
Values of mean attenuation that will be 
included in the supporting information 
required by § 211.204-4.

§211.212-4 [Am ended]
19. In § 211.212-4, paragraph (b), the 

last sentence, which reads, “Any 
replacement and the reason for 
replacement must be reported in the 
compliance audit test report,” is 
removed.

§ 211.212-5 [Rem oved]
20. Section 211.212-5 is removed.
21. Section 211.212-6, paragraph (a) is 

revised to read as follows:

§ 211.212-6 Determ ination o f com pliance.
(a) A  category will be in compliance 

with these requirements if the results of 
the test conducted under the test 
request, show that:

(1) The mean attenuation value, at 
each one-third octave band center 
frequency as determined from the 
Compliance Audit Test values plus 3 
dB(a), is equal to or greater than the 
mean attenuation value at the same one- 
third octave band as stated in the 
Supporting Information required by
§ 211.204-4; and

(2) The Noise Reduction Rating, when 
calculated from the mean attenuation
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values determined by Compliance Audit 
Testing, equals or exceeds the Noise 
Reduction Rating as stated on the label 
required by § 211.204. 
* * * * *

Appendix A - [Rem oved]
22. Appendix A  is removed.

Appendix B - [Rem oved]
23. Appendix B is removed.|FR Doc. 81-23611 Filed 8-13-81; 8:45 am]

BILLING CODE 6560-33-M

FEDERAL EMERGENCY 
MANAGEMENT AGENCY

44 CFR Part 67
[D ocket No. FEM A-6124]

National Flood Insurance Program; 
Proposed Flood Elevation 
Determinations; Arizona, et al.
AGENCY: Federal Insurance 
Administration, FEMA. 
a c t io n : Proposed Rule.

s u m m a r y : Technical information or 
comments are solicited on the proposed 
base (100-year) flood elevations listed 
below for selected locations in the 
nation. These base (100-year) flood 
elevations are the basis for the flood 
plain management measures that the 
community is required to either adopt or 
show evidence of being already in effect

in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP).
DATE: The period for comment will be 
ninety (90) days following the second 
publication of this proposed rule in a 
newspaper of local circulation in each 
community.
ADDRESSES: See table below.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, P.E., National 
Flood Insurance Program, (202) 755- 
5585, Federal Emergency Management 
Agency, Washington, D.C. 20472. 
SUPPLEMENTARY INFORMATION: The 
Federal Insurance Administrator gives 
notice of the proposed determinations of 
base (100-year) flood elevations for 
selected locations in the nation, in 
accordance with Section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), 87 Stat. 980, which 
added Section 1363 to the National 
Flood Insurance Act of 1968 (Title XIII of 
the Housing and Urban Development 
Act of 1968 (Pub. L. 90-448), 42 U .S.C. 
4001-4128, and 44 CFR 67.4 (a).

These elevations, together with the 
flood plain management measures 
required by Section 60.3 of the program 
regulations, are the minimum that are 
required. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their flood plain 
management requirements. The

community may at any time enact 
stricter requirements on its own, or 
prusuant to policies established by other 
Federal, State, or Regional entities. 
These proposed elevations will also be 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings and their contents and for the 
second layer of insurance on existing 
buildings and their contents.

Pursuant to the provisions of 5 U SC  
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A  
flood elevation determination under 
Section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the floodplain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
floodplain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the floodplain and do 
not prescribe development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic 
impact.

The proposed base (100-year) flood elevations for selected locations are:

Proposed Base (100-Year) Flood Elevations

State City/town/county

Arizona........ .................. Flagstaff (City) Coconino County.

Source of flooding Location

#  Depth in 
feet above 

ground. 
•Elevation 

in feet 
(NGVD)

Rio de Flag---- ------------------------------ Most downstream intersecton of Rio de Flag and
centerline of Interstate Highway 40.

Intersection of Hopi Drive and Navajo Drive__________
Intersection of Rio de Flag and oenter of O’Leary 

Street
' Intersection of Rio de Flag and center of Crescent 

Drive.
100 feet upstream from center of Fremont Boulevard....

Rio de Flag Split Flow............ ........... Intersection of Thorpe Road and Bonito Street........ .....
Penstock Avenue Wash----- ----------,. 100 feet upstream from center of Railhead Avenue.... ...

50 feet upstream from center of A Hen Avenue...............
Peaceful Valley W ash........ . Intersection of Peaceful Valley Wash and center of

Oakmont Drive.
Country Club W ash....... ..................... Intersection of Country Ctub Wash and center of

Country Club Drive.
Fanning Drive Wash..... ...................... Intersection of Fanning Drive Wash and center of

Interstate Highway 40 west bound lane.
150 feet north from intersection of Linda Vista Drive 

and Schevene Boulevard.
Switzer Canyon Wash........ .— .. Interstection of Switzer Canyon Wash and Butler

Avenue.
150 feet south of intersection of Switzer Canyon Wash 

and center of Huntington Drive.
Intersection of Switzer Canyon Wash and center of 

Switzer Drive.
Spruce Avenue W ash.......... . 40 feet upstream from intersection of Third Street and

Sixth Avenue Wash and center of Linda Vista Drive.
Intersection of Spruce Avenue Wash and center of 

Linda Vista Drive.
850 feet north-northwest from intersection of Paradise 

Road and Park Way.

*6765

*6835*6886
*6969

*7090
*6933
*6787
*6835
*6765

*6777

*6782

*6785

*6838

*6868

*6876

*6962

#1
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Proposed Base (100-Year) Flood Elevations—Continued

State Ctty/town/county Source of flooding Location

#  Depth in 
feet above 

ground. 
‘ Elevation 

in feet 
(NGVD)

West Street W ash............................... Intersection of West Street Wash and center of Santa
■,t > ki Fe Avenue.

.  100 feet upstream from center of North High School
Driveway.

West Street Wash Split F low ............ Intersection of West Street Wash Split Flow and
center of First Avenue.

Bow and Arrow W a s h ...................... 200 feet upstream from confluence with Rio de Flag....
SO feet upstream from center of Lake Mary Road ..........

Sinclair W a s h I n t e r s e c t i o n  of Sinclair Wash and O'Leary Street...........
100 feet upstream from center of University Heights 

Drive South.
Clay Avenue W ash«««..«..«.«««««..... Intersection of Clay Avenue and Leroux Street....«......—

170 feet upstream from center of Atchison, Topeka, 
and Santa Fe Railroad.

Clay Avenue Wash Split Flow Confluence with Clay Avenue W ash............. .....
Peak View Wash. Intersection of Peak View Wash and center o f. Red

Rock Street

Maps available for inspection at Department of Engineering, 15 North Beaver Street Flagstaff, Arizona 

Sent comments to the Honorable Paul Babbitt 120 North Beaver Street Flagstaff, Arizona 86001.

Arizona....«..«.«.—.«..«... Navajo County, (Unincorporated Areas). Billy Creek.... «...«««..
Black Canyon Wash.

' Buckskin Wash___ ...

Little Colorado River

Pinedale W ash...........

Porter Canyon Draw../
Silver Creek.....—....
Show Low Creek .......

Town Wash................

Walnut Gulch Creek.. 

Whiting Creek—— .

Maps available for inspection at Department of Planning and Building, South Highway 77, Holbrook, Arizona. 

Send comments to the Honorable John Butler, South Highway 77, Holbrook, Arizona 86025.

California...«— — «.. Yuba County (Unincorporated Areas)...__ « ;-—............. ____Feather River.—--------- .......
Yuba River..— — —__

Jack-Simmerly Slough. 

Linda Drain

Olivehurst Drain___ _

Plumas Lake_____ „«..

Maps available for inspection at County Department of Public Works, 215 5th Street, Marysville, California. 
Send comments to the Honorable Charles Parker, 215 5th Street, Marysville, CaUfomia 95901.

30 feet upstream from center of Peterson Road cross
ing.

At the intersection of State Highway 260 and Black 
Canyon Wash.

50 feet upstream from center of State Highway 260 
crossing.

At the intersection of Interstate Highway 40 and Little 
Colorado River (vicinity of Winslow).

At the intersection of Canary Avenue and Little Colo
rado River (vicinity of Woodruff).

At the intersection of Pinedale Road and Pinedale 
Wash.

50 feet upstream from center of Me Laws Road cross
ing.

At the intersection of Shumway Road and Silver Creek..
1,070 feet upstream from confluence with Meadow 

View Wash, at the intersection of Show Low Creek 
and City of Show Low corporate lim it

At the intersection of Old State Highway 260 and 
Town Wash.

At the intersection of Nadean Drive and Walnut Gulch 
Creek.

30 feet downstream from center of McLaws Road 
crossing.

30 feet upstream from center of McLaws Road cross
ing.

Intersection of river and center of Southern Pacific 
Railroad.

200 feet west along Walnut Avenue from intersection 
with Hailwood Boulevard.

Intersection of Simmeriy Slough and center of Wood
ruff Lane.

50 feet northeast along Grand Avenue from the inter
section with Western Pacific Railroad.

Intersection of drain and center of McGowan Parkway —
150 feet north from intersection of Linda-Hurst Road 

and Sharp Avenue.
100 feet upstream from center of North Beale Road......
Intersection of North Beale Road and Widget Avenue
Intersection of Linda-Hurst Road and Sharp Avenue
100 feet upstream from center of Southern Pacific 

Railroad..
100 feet southeast from the intersection of McGowan 

Parkway and Rancho Road.

Connecticut_________ Wilton, Town, Fairfield County____ _______________ ________ Norwalk River—..____________ ____  Downstream Corporate Limits— ------------ -— ---------
Upstream P & E Bridge..___ .....———--------------- .......
Upstream Woifpit Road___ __________ — — ____
Confluence of Comstock Brook.....................................
Upstream State Route 7 (First Crossing) — ____— ...
Upstream Cannon Road.— —  .............. — «....

* Upstream Seely Road.........................................— -------
Downstream Old Mill Road..... .......................................
Approximately 3,400' upstream of Old Mill Road....... .
Approximately 420' downstream of Old U.S. Route 7.
Upstream Corporate Limits......... ..............................«...

Comstock Brook— ___________ ... Confluence with Norwalk River......................................
Upstream of Lovers Lane....—...«..—__—__________
Upstream of Fitzgerald Road........... ..............—____ ...
Downstream of Middlebrook Farm Road........ ..........—.
Upstream of NodhMI Road__ .......____—— ————

*6839

*6925

*6850

*6799
*6928
*6851
*6891

*6892
*7022

*6956
*7110

*6707

*6439

*6431

*4855

*5159

*6408

*5073

*5672
*6346

*6308

*6937

*5095

*5097

*73
*88

*74

*58

*60
*62

*70
#2
#1

*63

*60

*123
*141
*158
*186
*208
*226
*245
*271
*303
*334
*344
*186
*231
*263
*310
*344
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Proposed Base (100-Year) Flood Elevations—Continued

State City/town/county Source of flooding Location

#  Depth ip 
feet above 

ground. 
‘ Elevation 

in feet 
(NGVD)

Approximately 3,600’ upstream of NodhHI Road.............
Approximately 7,150' upstream of Nodhilt Road.............

West Branch Saugatuck River..........  Downstream Corporate Limits...................................... .
First Footbridge (Downstream).....,............. ........................
Downstream Abandoned Bridge.... ,™______ ....____ ......
Upstream State Route 53 ............................................
Upstream Corporate-Limits..........................................„......
Approximately 200' upstream of upstream Corporate 

Limits.
East Branch Silvermine River...........  Downstream Corporate Lim its....._________________

Upstream Bald Hill Road..«..... ............................................
Downstream Snowberry Lane__ .'.....................................
Upstream Corporate Limits....... ..........................................

Maps available for inspection at the Wilton Town Clerk's Office, Wilton, Connecticut 
Send comments to Rosemary Verriiii, First Selectwoman of Wilton, Wilton, Connecticut 06897.

*363
*425

*91
*109
*130
*145
*159
*161

*489
*516
*547
*561

At the confluence of Tributary A__ ___ __________ ___
Approximately 250 feet upstream of Main Street.............
At the upstream corporate limits____________ ______ _
At the confluence with Kishwaukee R iver............. ..........
Just upstream of Newburg Road___________________
Approximately 200 feet downstream of the down

stream Chicago and North Western railroad crossing. 
Approximately 1000 feet upstream of the downstream 

Chicago and North Western railroad crossing. 
Approximately 5Q feet downstream of the upstream 

Chicago and North Western railroad crossing. r  
Approximately 200 feet upstream of Stone Quarry 

Road.
Just downstream of East Chrysler Drive...;.___________
Just upstream of East Chrysler Drive__ _________ ____
Approximately 3000 feet upstream of East Chrysler 

Drive.
Maps available for inspection at the. Clerk's Office, City Hall, 123 South State Street, Belvidere, Illinois.

Send comments to Honorable Gaius Barr, Mayor, City of Belvidere, CMy Halt, 123 South State Street, Belvidere, Illinois 61008.

Indiana.............. ............. (C) Greenwood, Johnson County................. ......................... Fountain Creek.....................................At mouth..«............................................ .........,....... .’.____ ......
Just upstream of Roiling Hill Road........... ........................
Just downstream of County Line Road........ ....................

Grassy Creek........................................ About 740 feet downstream of Granada Drive........... «...
At the upstream corporate limits (above Fiesta Drive)«..

Pleasant Creek......... ...........................At mouth............................................... ...................................
Just downstream of U.S. Route 3 1 _________ ______ «...
Just downstream of Conrail_________ ____ _____ ______

./ - • ■ -  Just upstream of Conrail....................................................
About 0.73 mile upstream of Broadway Street_____......
Just downstream of South Emerson Avenue............ «..„.

Pleasant Creek South Branch.__...... At mouth™««........................ :..............................................
Just downstream of South Emerson Avenue_________

Pleasant Run.«.—   _______ At downstream corporate limits (about 2,000 feet)
upstream of 300 West Road).

Just upstream of Fry Road (near Fountain Creek).........
Just downstream of Main Street (about 1,200 feet east 

of 125 West Road).
Just downstream of U.S. Route 3 1 ..... „............................
Just downstream of County Line Road.......... .

Maps available for inspection at the City Hall, Planning and Zoning Department, 335 South Madison Avenue, Greenwood, Indiana.

Send comments to Honorable Vaino Grayam, Mayor, City of Greenwood, City Hall, P.O. Box 245, 335 South Madison Avenue, Greenwood, Indiana 46142.

fndiana.......... ................ (C) Portage, Porter County.................... ........................................ Crisman Ditch.__________________ At confluence with Willow Brook............. ............................
About 150 feet upstream of confluence with Willow 

Brook.
Just downstream of Central Avenue..................................
Just upstream of Central Avenue.......................................
About 700 feet upstream of Central Avenue_______ .....

Willow Creek ........................................A t mouth................................................................... .............
About 1100 feet upstream of Melton Road__________
Just downstream of Conrail............... ......................
Just upstream of Interstate 80 and 90___ ____________
About 1300 feet upstream of Mulberry Avenue...... .........
Just upstream of Stone Avenue___________ __________
About 4000 feet upstream of North Road......... ...............

............... At mouth..«.,...«__ _____ _________ ___________......__....
s  About 0.39 mile upstream of mouth______ __________ _

About 140 feet downstream of Stone Avenue........... ..«..
............... Just downstream of Earth Dam ....«™ .„«;,..i....... ;.«„„„««.

Just upstream of Earth Dam .................... ...................;___
Just upstream of Interstate 80 and 90.... .............«,„,__ _
About 600 feet upstream of Airport Road..........______ -

East Arm Little Calumet R iver.......... Just upstream of Samuelson Road........... .............
"'About 0.52 mile upstream of confluence of Salt Creek™

Burns W aterway.«««...........— ............ Mouth at Lake’M ichigan.........«......;^.,.:.'.:;;^«.«..___ ...«.«.
Just upstream of Indiana Harbor Belt Railroad____ ____
At confluence of East Arm Little Calumet River..... .....«...

Little Calumet River........ .................. At confluence of East Arm Little Calumet River__ ____

Lindberg Dtich. 

Robbins Ditch..

Illinois............................  (C) Belvidere, Boone County....................................................... Kishwaukee River«.___ ___________

Tributary A««..... .......................... .......

*753
*761
•764
*753
*757
*757

*768

*775

*781

*782
*784
*786

*738
*743
*747
*809
*815
*761
*782
*803
*810
*811
*823
*819
*825
•725

*744
*755

*768
*780

*619
*623

*627
*633
*633
*594
*6t)0
*610
*615
*620
*625
*634
*626
*628
*630
*610
*622
*628
*632
*594
*596
*584
*589
*591
*591
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P ro p o s e d  B a s e  (1 0 0 -Y e a r ) H o o d  E le v a tio n s — C o n tin u e d

State City/town/county Source of flooding Location

# Depth in 
feet above 

ground. 
‘ Elevation 

in feet 
(NGVD)

About 0.2 mile upstream of confluence of Willow 
Creek.

*595

Sait Creek................ ............................ At confluence with East Arm Little Calumet River...........
About 500 feet upsteam of Interstate 9 4 ...........................
Just downstream of Porter Road............... .........................
Just downstream of Interstate 80 and 90............ ....... —

Maps available for Inspection at the City Engineer’s Office, Town Hall, 6070 Central Avenue, Portage, Indiana.
Send comments to Honorable John Williams, Mayor,* City of Portage, Town Hall, 6070 Central Avenue, Portage, Indiana 46368.

*595
*  *602 

*606 
*617

'own ........... ........ (H) nonison, Crawford County.................................................... Boyer River...........................................  Just downstream of confluence of East Boyer River.... ..
About 1.1 miles upstream of Avenue C ..............................

East Boyer River................................. Just upstream of Illinois Central Gulf Railroad....... .........
Just downstream of County Highway 3 6 ............................

Mud Creek....... ....................................  At downstream corporate limits (near U.S. Highway

*1161
*1169
*1161
*1178
*1186

30).
About 1.04 miles upstream of U.S- Highway 30...............

Maps available for inspection at the City Halt, Box 518, Denison, Iowa.
Send comments to Honorable Gerald M. Smithson, Mayor, City of Denison, City Hall, Box 518, Denison, Iowa 51442.

*1213

Iowa.................. ............  (C) Kirkman, Shelby County...................... ..................................West Nishnabotna River.......................About 350 feet downstream from the downstream
corporate limits.

*1225

About 300 feet upstream from the upstream corporate 
limits.

Maps available for inspection at the Mayor's Home, Kirkman, Iowa.
Send comments to Honorable Ron Heese, Mayor, City of Kirkman, City HaH, Kirkman, Iowa 51447.

*1226

Iowa...................... - ......  (C) Mindeh, Potawattamie County............................................... Keg Creek............................................. About 2300 feet downstream of County Road L-66........
About 2000 feet upstream of County Road L-66............

Maps available for inspection at the City HaM, Minden, Iowa.
Send comments to Honorable Orvel Kaven, Mayor, City of Minden, City Hall, Minden, Iowa 51553.

*1181
*118«

Massachusetts.......... . (T) Arlington, Middlesex County.................................................. Mystic River..........................................  At confluence of Alewife Brook............ ......................... —
At outlet of Mystic Lake........................................................

Alewife Brook.......................................  About 250 feet upstream of Broadway............ - ................
Just upstream of Massachusetts Avenue........................_
About 350 feet upstream of State Route 2 ................ .......

Mill Brook............- ................................  Mouth at Lower Mystic Lake................................................
About 50 feet upstream of Mystic VaHey Parkway......... .
Just upstream of Fowle Avenue........ .................................
Just upstream of Mystic Street............................................
Just downstream of Cookps Hollow Dam ..........................
About 380 feet downstream of Mitl Street.........................
Just upstream of Mill Street................................................-
Just upstream of Grove Street............................................
Just upstream of Brattle Street............................................
Just downstream of Mill Lane...... ......................................
Just downstream of Boston and Maine Railroad...... ..

Maps available for inspection at the Planning and Development Department, Town Hall, Arlington, Massachusetts.
Send comments to Honorable Don Marquis, Town Manager, Town of Arlington, Town HaM, Arlington, Massachusetts 02174.

*6
* *
*7
*8
*8
*8

*12
*18
*20
*21
*41
*49
*67
*81

*115
*152

M c h ig a n ...............  (Twp.) Caledonia, Shiawassee County....................................... Shiawassee River................................ About 0.35 mile upstream ol Gould Street....... ....... .
~ About 1.8 miles upstream of Gould Street........................

Maps available for inspection at me Town Hall, 135 North State Road, Owosso, Michigan.
Send comments to Honorable Earl LaRowe, Supervisor, Township of Caledonia, Town HaM, 135 Norm State Road, Owosso, Michigan 48867.

*733
*734

Michigan............... ......... (Twp.) Marengo, Calhoun County................................................ Rice Creek............................................  About 1600 feet downstream of dam ......................
» Just downstream of 20 Mile Road...................................

Kalamazoo River.................................. At western corporate limit................................................... ..
About 0.9 mile downstream of B-Drive North...... - ........_
Just downstream of 24 Mile Road.......................................

Mill Race............................ .................. About 1700 feet downstream of dam .................................
Just upstream of dam........................................................ ...

Maps available for inspection at the Town Hall, 21375 H Drive, North, Marshall, Michigan.
Send comments to Honorable BiH Wilbur, Supervisor, Township of Marengo, Town HaH, 21375 H Drive, North, Marshall, Michigan 49068.

*897
*907
*901
*908
*920
*898
*898

Michigan........................  (Cht Twp.) Watertown, Clinton County...................................... Looking Glass River..... ...................... Just upstream of Bauer Road..............................................
Just downstream of Airport Road........................................

Maps available for inspection at the Town HaH, 12803 South Wacousta Road, Grand Ledge, Michigan.
Send comments to Honorable Vaughn Montgomery, Supervisor, Charter Township of Watertown, Town HaH, 12803 South Wacousta Road, Grand Ledge, Michigan 48837.

*771
*794

New Jersey........ ........... Little Ferry, Borough, Bergen County......................................... Hackensack River................................ Entire shoreline.......................................................................
Losen Siofe Creek............................ Entire shoreline.................................................... ...................

Maps available for inspection at the Mundpal Building, One Catherine Street, Little Ferry, New Jersey.
Send comments to Honorable Eugene P. Barden, Mayor of Little Ferry, One Catherine Street Little Ferry, New Jersey 07643.

*9
*9

New York.,....................  Marcellos, Village, Onodaga County........................................... NinemMe Creek..................................... Downstream Corporate Limits of downstream segment
through community.

*604

Downstream face of dam No. 6..................... .....................
Upstream face of dam No. 6.............................................
240' upstream of North Street Bridge.................................
Upstream face of abandoned Railroad Bridge (Up

stream crossing).

*611
*618
*622
*636

Downstream face of dam No. 7........................................... *639
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State City/town/county Source ot flooding Location

#Depth in 
feet above 

ground. 
’ Elevation 

in feet 
(NGVD)

Upstream face of dam No. 7............................_____ ...
1,600'downstream of Piatt Road....;.... .... .......................
Downstream face of Platt Road Bridge/Corporate 

Limits.
Maps available for inspection at the Village Hall, 6 Slocomb Street, Marcellus, New York.
Send comments to Honorable Lester Norris, Mayor of Marcellus, Village Hall, 6 Slocomb Street, Marcellus, New York 13108.

New York...................... Syracuse, City, Onondaga County................................................. Harbor Brook........ ....................Confluence with Onondaga Lake..................................................
50' downstream of State Fair Boulevard... ......................
50' upstream of Delaware Street........... ...........................

•. 30' upstream of Velasko Road.... ’- '-W :___
■ 450' upstream of Velasko Road........... \____ ________....

Ley Creek.... ........................................ Confluence with Onondaga Lake............ ........................
30' downstream of 7th North Street....... ;.______ _____

Meadow Brook....................................  150' downstream of Dewitt Road (downstream cross
ing).

550' downstream of Dewitt Road (upstream crossing)....
50' upstream of Dewitt Road (upstream crossing)....... ..
700' downstream of Carlton Road_________ ;________
30' upstream of Carlton Road..........................................
100' upstream of Hillsboro Parkway____ _____ _
Upstream of Service Road..... ________ .-...........................
30' upstream of Brookford Road...... .................................
400' upstream of Montana Street..............................;__ ...
200' upstream of Fellows Avenue......................................
150' upstream of Meadowbrook Drive.................. .

Maps available for inspection at the Office of the City Engineer, City Hall, 233 Washington Street, Syracuse, New York.

Send comments to Honorable Lee Alexander, Mayor of Syracuse, 2Q1 City Hall, 233 Washington Street Syracuse, New York 13202.

Ohio----------- -— ........ (V) Alexandria, Licking County....................................................  Raccoon Creek,................................... About 200 feet downstream of Old State Route 37____
Just upstream of State Route 37......... ..............._____ ,...
About 950 feet upstream of State Route 37......... ....... ...

Maps available tor inspection at toe Mayor’s Office, Town Hall, Granville Street near Route 37, Alexandria, Ohio.

Send comments to Honorable Marvin Block, Mayor, Village of Alexandria, Town HaH, Granville Street near Route 37, Alexandria, Ohio 43001.

OWo....... .......................I <V) Granville, Licking County.................. ............ .........:........;..... Raccoon Creek.................................... About 2100 feet downstream of State Route 661_____
At upstream corporate limits......... ................................

Clear Run.... ......................................... At downstream corporate limits...........................................
Just upstream of Cedar Street............................................
Just downstream of State Route 66 1__..............__ !___

Maps available for inspection at the Village Manager’s Office, Town Hall, 118 South Main Street, Granville, Ohio.

Send comments to Honorable Carl A. Frazier, Mayor, Village of Granville, Town Hall, 118 South Main Street, Granville, Ohio-43023.

O h io ........................... (Uninc.) Hamilton County.................................. ........................... Great Miami River...... .,.................... At confluence with Ohio River......................................
Just upstream of Chessie System Railroad (about 600 

feet upstream of confluence of Paddys Run).
About 4900 feet upstream of State Route 126______ ....

Little Miami River........... .................... About 1.4 miles downstream of Beechmont Avenue___
Just downstream of confluence of East Fork River...»....
At upstream county boundary ............................................

Whitewater River..... ............................At confluence with Great Miami R iver............................
About 7100 feet upstream of confluence of Jameson 

Creek (state boundary).
Dry Fork Whitewater River— ...........  At confluence with Whitewater River,...____ __________

Just upstream of Kilby Road.............. .................................
, Just upstream of West Road....„..........................................

At upstream county boundary........ ...........................___ _
, Ohio River............................................  Just downstream of confluence of Great Miami River....

About 1.0 mile upstream of confluence with Eight Mile 
Creek.

Howard Creek.....................................  At confluence with Dry Fork Whitewater River__ ............
About 550 feet downstream of Oxford Road........ ............
Just downstream of Oxford Road____ _____________ ...

East Fork Mill Creek....... ....... ............ At City of Cincinnati corporate limits................ ..................
At City of Reading corporate limits_____ ..___________ _

West Fork Mill Creek.......................... Just upstream of Woodlawn corporate limits...... ........ .
Just downstream of West Fork Dam___......__________
Just downstream of Covered Bridge Road.........._____ _
Just downstream of Dam No. 1 ___________ ______ .......
Just upstream of Dam No. 1 ____________ __________
Just upstream of Dam No. 3 ____ ______ ____________
Just upstream of Ripplebrook Drive.............. .....................
About 500 feet downstream of Compton Road________
Just downstream of Pippin Road.................. ......................

Winton Woods Creek.........................  About 8450 feet downstream of Diane Lynn Road____ _
About 7230 feet downstream of Diane Lynn Road____ _
About 950 feet downstream of Daly Road... ...........
Just downstream of Daly Road._...._.......... .......„_______

y West Fork Sycamore Creek..............  At City of Indian Hill corporate limits............... \_______ _
Just upstream of Miami Avenue____ ________________
Just downstream of Galbraith Road.... I............ ............
At Galbraith Road.......... .............................i .......................

Clough Creek......... .................... .........At confluence with Little Miami River____ „ ___________
About 1020 feet upstream of State Route 125______ ...
Just upstream of Corbiy Road.......... ' . ___ ___________

*653
*662
*667

*372
*377
*404
*407
*412
*372
*375
*473

*483
*491
*497
*505
*511
*518
*526
*534
*541
*544

*940
*944
*946

*912
*918
*929
*952
*970

*490
*530

*556
*501
*511
*597
*490
*513

*490
*498
*544
*594
*490
*504

*558
*566
*568
*539
*540
*614
*638
*702
*710
*716
*724
*748
*775
*776
*704
*718
*755
*759
*685
*719
*754
*771
*501
*507
*592
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Proposed Base (100-Year) Flood Elevations—Continued

Ctty/town/county Source of flooding Location

#Oepth in 
feet above 

ground. 
‘ Elevation 

in feet 
(NGVD)

Just upstream of Clough Pike (about 680 feet- up
stream of Berkshire Road).

About 2000 feet downstream of Five Mite Road Oust 
upstream of Clough Pike).

About 1420 feet downstream» of Five MHe Road (just 
upstream of private drive).

'  Just downstream» of Five Mile Road outlet structure......
Just upstream of Five MHe Road outlet structure............
Just downstream of State Road..................... .
About 620 feet upstream of State Road...........................

Muddy Creek___________ .— ..... Just upstream of VHIage of Addyston corporate limits —
Just downstream» of Beechcreek Road.... .........................
Just upstream of Muddy Creek Road (about 1350 feet 

upstream of Beechcreek Road).
Just upstream of Sidney Road........... -...— — — ........
About 1080 feet upstream of Sidney Road......

Newton (Clear) Creek........................  At confluence with Little Miami River.............- -
At Village of Newton corporate limits.... - ........

McCullough Run..... ............................. At confluence »with Little Miami River................
At Village of Newton corporate limits.— --------

Fork of McCullough Run....................  At confluence »with McCullough Run.... ............
At Village of Newton corporate limits..... —......

Congress Run____ _______________ About 810 feet downstream of Caldwell Drive
At City of Cincinnati upstream corporate limit..................
About 2900 feet downstream of North Hill Lame 

(downstream of culvert exit).
About 2900 feet downstream of North Hid Lame (just 

upstream of culvert exit).
Just downstream of North HHI Lame culvert outlet..... «...
Just upstream of North Hid Lane culvert outlet........... ....

Paders Run_______ _____ ________ At confluence »with West Fork Sycaimore Creek............
Just upstream of Montgomery Road..................... .
Just do»wnstream of Interstate 71 outlet..-...................
Just upstream of interstate 71 inlet....... - ....................

Wulff Run.—.— ............ Just upstream of Delhi Road (do»wnstream crossing)
Just dowr»6tream of Morrvue Avenue............... - .........
At Morrvue Avenue.... ..................— ......—.............—
Just downstream of Anderson Ferry Road— — —

Maps available for inspection art the Planning Department, Hamilton County Courthouse, 1000 Main Street, Cincinnati, Ohio.
Send comments to Honorable Michael Malone, County Administrator, Hamilton County. Hamilton County Courthouse. 1000 Main Street Cincinnati. Ohio 45202._______________

Ohio   .................. (V) Johnstown, Licking County  .........................— --------Racoon Creek— — ------- --------——- At downstream corporate kmtts......— —  ........  .... -
At upstream corporate tarots------ ------------------------------

KJber Run________ ,___________ At downstream corporate lim its---------- ......— ...— ......—
’  At upstream corporarte lim its.— ---------—------------- —

Maps available for inspection art the Mayor's Office, Town Had, Route 62, 129 East Coshocton Street, Johnstown, Ohio.
Send comments to Honorable John R. Haiines, mayor, Village of Johnstown, To»wn Ha»H. Route 62,129 East Coshocton Street, Johnstown, Ohio 43031.___________________ _

Oregon______ _____ Josephine County, (Unincorporated Areas)___________ — Rogue River..................... ................. 40 feet downstream from center of Robertson Bridge......
100 feet north along Rogueliea Lane from intersection 

with Lower River Road.
jum poff Joe Creek...,___________  60 feet downstream from center of Merlin Galice Road-

40 feet downstream from center of Monument Drive......
Louse Creek___________________ 30 feet downstream from center of Southern Pacific

RaHroad Bridge.
10 feet downstream from center of Monument Drive......

Applegate R iver....______________ 50 feet upstream from center of U.S. Highway 199
(Redwood Highway).

75 feet downstream from center of State Highway 238 
(Williams High»way).

Slate Creek............................... - .....  40 feet downstream from center of Fish Hatchery
r*  Road.

Murphy Creek................................ Intersection of stream and center of South side Road
(Williams Highway).

yiinois River............. ..... ................... 210 feet upstream from center of Finch Road................
50 feet downstream from center o f Pomeroy Dam-......-

Fims Fork Illinois River.....................  Intersection of stream and center of U:S. Highway 199
(Redwood Highway).

. 20 feet downstream from center of Waldo Road............
West Fork Illinois River....... - ........... 150 feet downstream from center of downstream

crossing of U.S. Highway 199 (RedWood Highway).
80 feet downstream from center of upstream crossing 

of U.S. Highway 199 (Redwood Highway).
Deer Creek......... ..... .............. .........  Intersection of stream and center of Old Redwood

Highway (old U.S. Highway 199).

Maps available for inspection at Planning Office, 510 NW 4th, Grants Pass, Oregon.
Send comments to the Honorable William F. Ford. Josephine County Courthouse, Grants Pass, Oregon 97526.

Pennsylvania ...... ....  AMentown City, Lehigh County______________ . — —.......  Lehigh River ............................-   Downstream Corporate Limits.......
Confluence of Little Lehigh Creek
Hamilton Street downstream........
Tilghman Street doiwnstream........

. Upstream Corporate Limits..... —
Tributary to Lehigh River____ _____ Confluence »with Lehigh River........

*611

*666

*875

*698
*729
*768
*769
*493
*748
*762

*781
*782
*501
*501
*501
*501
*501
*506
*525
*623
*766

*783

*841
*851
*701
*709
*752
*780
*788
*799
*803
*825

*1066
*1061
*1073
*1079

*836
*904

*884
*1002

*902

*1122
*906

*1045

*919

*1072

*1251
*1279
*1293

*1523
*1320

*1415

*1300

*243
*249
*255
*264
*267
*266
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State City/town/county Source of footing Location

#  Depth in 
feet above 

ground. 
’ Elevation 

in feet 
(NGVD)

Approximately 2,800' upetream of confluence with 
Lehigh River.

Upstream Corporate Limits___,___ ______™T..................
Little Lehigh Creek..................... ........Confluence with Lehigh River...... „.............. ...........

Basin Street upstream.................... .............................
Confluence of Jordan Creek.... .................... ......................
Ward Street upstream............ .............................................Park Drive upstream............... ............... .................... ........___ _
Bogerts Road upstream........................... ......................... .
Fish Hatchery Road upstream....... .....................................
Devonshire Road upstream................. ....,..........................
Upstream Corporate Limits......................... ........................

Trout Creek----- ----------------------;------- Confluence with Little Lehigh Creek................................
Upstream East Susquehanna Street__..._____ ____ _
Upstream Conrail bridge............. ................. ........................
South Delaware Street upstream.......... .............................
Downstream of culvert at Dixon Street___ ..........._____
Upstream 2nd Street.... .................................................;.... ;
Corporate Limits_____ ____________ ........__ ............__...

West Branch Trout Creek™ ............™  Confluence with Trout Creek.... .................................... ...
Upstream Vine Street...... ...................................................
Upstream South 10th Street.™.________ ..........................
Approximately 1T0' upstream of culvert under Emans 

Avenue.
Approximately 970' upstream of Roy Street...™ .,__...___
Downstream State Route 309™.... ................................

Jordan Creek ™.............. _.....— .... Confluence with Little Lehigh Creek  ..............................
Tilghman Street upstream.....;..... .........................................
North 4th Street upstream....... ..................................
7th Street upstream..... ................................™..™..™.™...™..
Upstream Corporate Limits............... ...................................

Cedar Creek .™™.™,_„..™..™..™.;..™„. Confluence with Little Lehigh River.............. ......................
Mosser Street upstream...... ...........................™..™..™.:™™
Hamilton Street upstream............„................................;......
30th Street upstream...™..... ............................................ .
Cedar Crest Boulevard upstream._________ _

Little Cedar Creek---------------...„s.,.... . Confluence with Cedar Creek...................................Tilghman Street u p stream ............................ ...... ,_____
Corporate Limits upstream__________ _____ ________ ,.
Approximately 300' upstream of the Corporate Limits™™

Maps available for inspection at the Office of the City Clerk, City Had, 435 Hamilton Street, Room 510, Allentown, Pennsylvania.

Send comments to Honorable Frank Fischl, Mayor of Allentown, City Hall, 435 Hamilton Street, Allentown, Pennsylvania 18101.

Pennsylvania..™....™..... Milford, Township, Bucks County™..™..........™..........™....™....... Unarrt Creek....... . Downstream Corporate Limits............. ...
Trumbauersvilte Road bridge (upstream side).......... ..
Allentown Road bridge (upstream side)...!____________
Milford Square Pike bridge (upstream side)_______ ........
Breisch Lane bridge (downstream side)______________ _

Maps available for inspection at the Milford Township Budding, Spirmerstown, Pennsylvania.

Send comments to Honorable Theodore Harrington, Chairman of the Milford Board of Supervisors, P.O. Box 87, Spinnerstown, Pennsylvania 18968.

Pennsylvania.™™..------  Northampton, Borough, Northampton County---------------------- Lehigh River....™.,..™.™....._____ ____Downstream Corporate Limits........?r.____ ...______.....___
9th Street (Downstream)............... ..................................
Northampton Dam (Upstream) ________ ....._______ ......
Upstream Corporate Limits..,.___________ _________

Hokendauqua Creek....... .................... Confluence with Lehigh River...............................................
Approximately 700' upstream of Main Street..... ......
Conrad (2nd crossing) (Downstream).............. ........
Dam (Upstream)................................................... ................
State Route 329 (Upstream)___ _________ _____ _
Approximately 1,240' upstream of State route 329...™™..

Maps available for inspection at the Municipal Building, Northampton, Pennsylvania.

Send comments to Honorable Paul E. Kutzler, Mayor of Northampton, 1516 Main Street, Northampton, Pennsylvania 18067.

Pennsylvania.......... ™™ Upper Salford, Township, Montgomery County.....Perkiomen Creek...™ ....._____________ _ Downstream Corporate Limits....... ......................................
Spring Mount Road bridge (upstream side)....... ................
Salford Station Road bridge (upstream side)............. „ ....
Hendricks Road bridge (upstream side)...... .......................
Upstream Corporate Limits..™.™.™................................„...

Unami Creek.™ .....™ ............—.........™ . Downstream Corporate Limits ....„.... ...................................
Upstream Corporate Limits..... .......................................,....,

East Branch Perkiomen Creek.™™™. Downstream Corporate Limits___ _____ * .........................
Shelly Road bridge (upstream side)...... .............................
Old Sumneytown Pike bridge (upstream side).............. .
Upstream Corporate Limits..... ................„....___ ......:.™ .....

Vaughn Run....... ........................ Confluence with East Branch Perkiomen Creek...............
Old Sumneytown Pike bridge (upstream side) Up

stream crossing.
Approximately 1,130' upstream from upstream cross

ing of Old Sumneytown Pike bridge.
Maps available for inspection at the Upper Salford Township Municipal Building, Satfordville, Pennsylvania.

Send oomments to Honorable John W. Kohr, Chairman of the Upper Salford Board of Supervisors, P.O. Box 7, Salfordville, Pennsylvania 18958.

*282

*293
*249
*252
*257
*260
*270
*278
*289
*303
*300
*252
*267
*286
*306
*326
*345
*356
*304
*320
*849
*863

*413
*455
*257
*263
*267
*272
*274
*262
*266
*277
*289
*292
*290
*325
*349
*352

*415
*433
*463
*485
*501

*285
*287
*299
*302
*288
*292
*311
*318
*328
*329

*146*
*160
*171
*182
*186
*213
*216
*199
*211
*215*220
•214
*249

*260
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Proposed Base (100-Year) Flood Elevations—Continued

State City/town/county Source of flooding Location

#  Depth in 
feet above 

ground. 
‘ Elevation 

in feet 
(NGVD)

P e n n s y l v a n i a W a y n e ,  Township, Lawrence County. Beaver River.......   .............. . Approximately 2,000' downstream of Conrail.....:...........
Approximately 1,800' upstream of State Route 288.......
Approximately 8,220' upstream of State Route 288......,

Squaw Run__ ............... ................... Confluence with Duck Run..............................................
Upstream of Legislative Route 37017....,,-......................
Squaw Run Road (downstream crossing) Upstream 

side.
Mount Hope Road (upstream side)........... ......................
Approximately 4,330' upstream of Mount Hope Road....

Tributary to Squaw Run........... ........Confluence with Squaw Run....  ............................ .....
Approximately 588' upstream of the confluence with 

Squaw Run.
Approximately 1,148" upstream of the confluence with 

Squaw Run.
Duck Run__ ______L___........ . . ......Confluence with Connoquenessing Creek........... .... ........

New Castle Road (upstream side)...............— .............
Legislative Route 37012 (upstream side)............... .........
Confluence of Tributary to Duck Run.............. .................

Tributary to Duck R un.........__ ....... Confluence with Duck Run.... .................................... .....
Approximately 730' upstream of Private Drive.......
Approximately 1,755' upstream of Private Drive......— ..

Slippery Rock Creek....................... Approximately 400' downstream of State Route 488____
State Route 488 (upstream crossing) (upstream side).... 
Approximately 5,100' upstream of upstream crossing 

of State Route 488.
Approximately 1,400' upstream of Van Gorder Road.....

Maps available for inspection at the Wayne Township Municipal Building, 1418 Wampum Road, Eltwood City, Pennsylvania.
Send comments to Honorable William Drotleff, Chairman of the Wayne Board of Supervisors, 4353 EHwood-New Castle Road, New Castle, Pennsylvania 16101___ ' _____________ ;______________  fr

Washington...... ............ Bothell (City), king County ............. .................Sammamish R iv e r........................................ At intersection of Sammamish River and Burlington
Northern Railroad.

North Creak.__________ _______ ... At intersection of North Creek and Northeast 195th
Street

Maps available for inspection at Planning Department City HaH, 18305 -  101st Avenue N.E., Bothell, Washington. 

Send comments to the Honorable Sue Walsh, 18305 -  101st Avenue N.E., Bothell, Washington 98011.

Wisconsin..._________(V) Kimberly, Outagamie County...................................................Fox River______ _____ ___. . . . ___—  About 120 feet upstream of Maes Avenue Bridge.
Just downstream of Cedars Lock Dam........... ......
Just upstream of Cedars Lock Dam ...__ ..............
At upstream corporate lim its .............................

Maps available for inspection at the Office of the Village Clerk, Village Hall, 515 Kimberly Avenue, Kimberly, Wisconsin.
Send comments to Honorable James Siebers, Village President Village of Kimberly, Village Hall, 515 Kimberly Avenue, Kimberly, Wisconsin 54136.

Wisconsin. (Uninc.) Monroe County. Baraboo River. . . . . . . ___ ___ At downstream county lim it..................... ................— . . . . . . .
About 0.15 mile downstream of 33rd R o ad ...__....
Just downstream of 33rd Road.......... .......................
Just downstream of Glendale H ig h w a y .......__.,.
At Kendall corporate limits........ .....................................«...

Beaver Creek ............... ....... ........„„« Just upstream of Sparta corporate limits............... . . . . . . . .
About 3.7 miles upstream of Sparta corporate lim its......

Black R iver............... .........At downstream county line......................____________ . . . . . . . . . . .
Upstream county line...................— ...— ...---------...........

Brush Creek__ _______ .................... About 0.61 mile downstream of Hoff Valley R o ad .........
Just upstream of 17th Drive...___ ..................____ ..... .
At confluence of Brush Creek  —........

Upper Bru$h Creek__________ ____ Just upstream of 4th Drive.........................
About 0.41 mile upstream of 4th Drive............ ..

Council C re e k ......................... At City of Tomah corporate limits— ..............................
Just upstream of State Highway 131 ..............................
Just upstream of 24 Court.........------ ------

Kickapoo River........... ...... ................. At Ontario corporate lim its ...,..,..« ..........
Just downstream Wilton corporate limits..... ..............
Just upstream Wilton corporate lim its.;.    —.......
About 0.28 mile upstream of Dixon C ourt.........................

La Crosse River___ ............................ At downstream county line.................___
Just upstream of State Highway 2 7 ..................— __ . . . .
Just downstream of State Highway 2 1 ..... ........................
Just upstream of State Highway 2 1 ..... ...................
Just downstream Camp McCoy Military Reservation......

Little La Crosse River___ ................ Just downstream of Chicago, Milwaukee, S t Paul and
Pacific Railroad.

About 1.6 miles upstream of Chicago, Milwaukee, S t 
Paul and Pacific Railroad (about 0.85 mile down
stream of County Highway X).

Just downstream of County Highway F ....... .....................
About 1.32 miles upstream of Endora A venue..._____

South Fork Lemonwier River........... Chicago and North Western railroad................ ................
About 1.95 miles upstream of County Highway C ............

Farmers Valley Creek_____ :.............Just downstream of Sparta corporate lim its....... ..
About 1.67 miles upstream of Dalton R oad......................

Unnamed Tributary In Cannon Mouth at Little La Crosse River___..............................
Valley.

*763
*765
*768
*919
*940
*993

*1,051
*1,134
*1,051
*1,095

*1,136

*813
*917
*944

* 1,001
*1,001
*1,035
*1,062

*831
*835
*840

*64»

*20

*29

*692
*694
*702
*703

*963
*977
*981
*995

*1005
*787
*832
*724
*732
*865
*915
*951

*1007
*1019

*969
*1027
*1092

*879
*955
*979

*1121
*737
*766
*787
*793
*814
*756

*810

*860
*1000

*917
*964
*785
*874
*600
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#  Depth in 
feet above

State City/town/county Source of flooding Location *0evafon
in feet

_________' • ________________________________________  : (NGVD)

About 1.86 miles upstream of State Highway 27 .............  *837
Unnamed Tributary in Pleasant Mouth at Little La Crosse R iver.................... ...................... ‘793

Valley.
About 0.52 mile upstream of State Highway 27...~..........  *799
About 0.65 mile upstream of abandoned road bridge.....  *817

Lake Tomah........................................  About 0.7 mile downstream of County Highway C....... . *963
Maps available for inspection at the Office of the Zoning Administrator, Monroe County Courthouse, Sparta, Wisconsin. Send comments to Honorable Chris Stefferud, County Board Chairman, 

Monroe County, Monroe County Courthouse, Sparta, Wisconsin 54656. > -

(National Flood Insurance A ct of 1968 (Title XIII of Housing and Urban Development A ct of 1968), effective January 28, 1969 (33 FR 17804, 
November 28, 1968), as amended; 42 U .S .C . 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance 
Administrator).

Issued: July 30,1981.
Wallace S. Towe, Jr.,
Acting Adm inistrator, Federal Insurance Adm inistration.
|FR Doc. 81-23660 Filed 6-13-61; 8:45 am]BILLING CODE 6718-03-M
44 CFR Part 67

[D ocket No. FEM A-6015]

National Flood Insurance Program; 
Proposed Rood Elevation 
Determinations; Florida
AGENCY: Federal Insurance 
Administration, FEMA. -
ACTION: Proposed Rule; revision.

SUMMARY: Technical information or 
comments are solicited on the proposed 
base (100-year) flood elevations listed 
below for selected locations in the City 
of Inverness, Citrus County, Florida.

Due to recent engineering analysis, 
this proposed rule revises the proposed 
determinations of base (100-year) flood 
elevations published in 46 FR 31682 on 
June 17,1981 and in the Citrus County 
Chronicle on June 3, and Jtjne 10,1981, 
and hence supersedes those previously 
published proposed rules. 
d a t e : The period for comment will be 
ninety (90) days following the second 
publication of this notice in a newspaper 
of local circulation in the above-named 
community.
ADDRESSES: Maps and other information 
showing the detailed outlines of the 
flood-prone areas and the proposed 
flood elevations are available for 
inspection lit City Hall, Main Street, 
Inverness, Florida 32650. Send 
comments to: Mayor Jacob Blanton or 
Ms. Marian Lattin, City Clerk, City Hall, 
P.O. Box 337, Inverness, Florida 32650. 
FOR FURTHER INVORMATION CONTACT:
Mr. Robert G. Chappell, P.E., National 
Flood Insurance Program, (202) 755-

5585, Federal Emergency Management 
Agency, Washington, D.C. 20472. 
SUPPLEM ENTARY INFORMATION: Proposed 
base (100-year) flood elevations are 
listed below for selected locations in 
Inverness, Florida in accordance with 
section 110 of the Flood Disaster 
Protection Act of 1973 (Pub. L. 93-234),
87 Stat. 980, which added section 1363 to 
the National Flood Insurance Act of 
1968 (Title XIII of the Housing and 
Urban Development Act of 1968 (Pub. L. 
90-448), 42 U .S.C. 4001-4128, and 44 CFR 
67.4(A).

These base (100-year) flood elevations 
are the basis for the flood plain 
management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
in order to qualify orTemain qualified 
for participation in the National Flood 
Insurance Program (NFIP).

These modified elevations will also be 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings and their contents and for the 
second layer of insurance on existing 
buildings and their contents.

Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A  
flood elevation determination under 
section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the floodplain area.

The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
floodplain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the floodplain and do 
not prescribe development. Thus, this 
action only, forms the basis for future 
local actions. It imposes on new 
requirements; or itself it has no 
economic impact

The proposed base (100-year) flood 
elevations are:

Source of flooding Location

Elevation,
feet

national
geodetic
vertical
datum

Tsala Apopka Lake...... . .... Entire shoreline.... *43
Henderson Lake............. „ .... Entire shoreline.... *43
Little Spivey Lake............. .... Entire shoreline.... *43
White Lake........................ .... Entire shoreline.... *36
Grant Lake........................ .... Entire shoreline.... *38

(National Flood Insurance A ct of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28,1969 (33 FR 
17804, November 28,1968), as amended; 42 
U .S .C . 4001-4128; Executive Order 12127,44 
FR 19367; and delegation of authority to 
Federal Insurance Administrator)

Issued: July 30,1981.
Wallace S. Towe, Jr;
Acting Adm inistrator, Federal Insurance 
Adm inistration.
(FR Doc. 81-23817 Filed 8-13-81; 8:45 am]BILLING CODE 6718-03-M
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44 CFR Part 67 

[Docket No. FEMA-6074]

National Rood Insurance Program; 
Proposed Rood Elevation 
Determinations; Massachusetts
a g e n c y : Federal Insurance 
Administration, FEMA. 
a c t io n : Proposed rule; correction.

SUMMARY: This document corrects a 
Notice of Proposed Determinations of 
base (100-year) flood elevations for 
selected locations in the City of Boston, 
Suffolk County, Massachusetts, 
previously published at 46 FR 30121 on 
June 5,1981.
EFFECTIVE DATE: August 14,1981.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, P.E., Federal 
Emergency Management Agency, 
National Flood Insurance Program, (202) 
755-5585, Washigton, D.C. 20472. 
SUPPLEMENTARY INFORMATION: The 
Federal Insurance Administrator gives 
notice of the correction to the Notice of 
Proposed Determinations of base (100- 
year) flood elevations for selected 
locations in the City of Boston, Suffolk 
County, Massachusetts, previously 
published at 48 FR 30121 on June 5,1981, 
in accordance with Section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), 87 Stat. 980, which 
added Section 1363 to the National 
Flood Insurance Act of 1968 (Title XIII of 
the Housing and Urban Development 
Act of 1968 (Pub. L. 90-448)), 42 U.S.C. 
4001-4128, and 44 CFR 67.4(a).

Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A  
flood elevation determination under 
section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
flood plain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal

standards, the elevations prescribe how 
high to build in the flood plain and do 
not proscribe development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic 
impact.

Due to a clerical error, the location 
description listed as “approximately 
2,300’ upstream of Access Road”, under 
the Source of Flooding of Stony Brook, 
should be amended to read 
“ approximately 2,170’ upstream of 
Access Road.” The corresponding 
elevation, Flood Insurance Study 
(profile) and Rate Map were correct as 
published.
(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28,1969 (33 FR 
17804, November 28,1968), as amended; 42 
U .S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; and delegation of authority to 
Federal Insurance Administrator)

Issued: July 20,1981.
Donald L. Collins,
Acting Adm inistrator, Federal Insurance 
Adm inistration,[FR Doc. 81-23658 Filed 8-13-81; 8:46 am]
BILUNG CODE 6718-03-M

44 CFR Part 67 

[Docket No. FEMA-6052]

National Flood Insurance Program; 
Proposed Flood Elevation 
Determinations; Minnesota
AGENCY: Federal Insurance 
Administration, FEM A.
ACTION: Proposed rule; revision.

s u m m a r y : Technical information or 
comments are solicited on the proposed 
base (100-year) flood elevations listed 
below for selected locations in the 
Unincorporated Areas of Washington 
County, Minnesota.

Due to recent engineering analysis, 
this proposed rule revises the proposed 
determinations of base (100-year) flood 
elevations published at 45 FR 27146 on 
May 18,1981, and hence supersedes 
those previously published rules. 
d a t e : The period for comment will be 
ninety (90) days following the second 
publication of this notice in a newspaper 
of local circulation in the above named 
community.
ADDRESSES: See table below:

FOR FURTHER INFORMATION CONTACT 
Mr. Robert G. Chappell, National Flood 
Insurance Program, (202) 755-5585, 
Federal Emergency Management 
Agency, Washington, D.C. 20472.
s u p p l e m e n t a r y  in f o r m a t io n : Proposed 
base (100-year) flood elevations are 
listed below for selected locations in the 
Unincorporated Areas of Washington 
County, Minnesota, in accordance with 
section 110 of the Flood Disaster 
Protection Act of 1973 (Pub. L. 93-234),
87 Stat. 980, which added section 1363 to 
the National Flood Insurance Act of 
1968 (Title XIII of the Housing and 
Urban Development Act of 1968 (Pub. L. 
90-448), 42 U .S.C. 4001-4128, and 44 CFR  
67.4(a)).

These base (100-year) flood 
elevations are the basis for the flood 
plain management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP).

These modified elevations will also be 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings and their contents and for the 
second layer of insurance on existing 
buildings and their contents.

Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that the (proposed) flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A  
flood elevation determination under 
section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
flood plain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how* 
high to build in the flood plain and do 
not proscribe development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic 
impact.
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Proposed Base (100-Year) Flood Elevations

#Depth in 
feet above

State City/town/county Source of flooding Location ground. 
’ Elevation 

in feet 
. (NGVD)

Minnesota.....................  (Uninc.) Washington County...... ........................:...... ,......... .......  Mississippi R iver................... .............. At the confluence with the St. Croix River............._........
About 0.8 mile upstream of Lock and Dam No. 2 ..........
Just upstream of the upstream corporate limits of 

Cottage Grove.
Just downstream of the downstream corporate limits 

of St. Paul Park.
S t Croix River..... ........------------------ - Just upstream of the confluence of Trout Brook..... ........

Just upstream of the Chicago and North Western 
Railroad.

Just upstream of the upstream corporate limits of 
Stillwater.

Just downstream of the downstream corporate limits 
of Marine-on-St. Croix.

Just upstream of the upstream corporate limits of 
Marine-on-St. Croix.

Abut 3500 feet downstream of the upstream county 
boundary.

Browns Creek....................................... About 2200 feet upstream of the confluence of the St.
Croix River,

About 4550 feet upstream of the confluence of the S t 
Croix River.

About 200 feet upstream of County Highway 5............... .
Just upstream of the downstream crossing of the 

Burlington Northern railroad.
Just downstream of the upstream crossing of the 

Burlington Northern railroad.
Just upstream of the upstream crossing of the Burling

ton Northern railroad.
 ̂ Just upstream of abandoned dam ............. ________ __

About 1650 feet downstream of State Highway 96..........
Just downstream of State Highway 9 6 .................... .........

Hardwood Creek..................... ......... .'. At the downstream corporate limits of the City of Hugo..
At the upstream corporate limits of the City of Hugo......

Big Marine Lake...................................At shoreline______ ________ _________________ _______
Big Carnelian Lake.............................  At shoreline________ _____*......... .....................................
Long Lake........3........ ............ ............. At shoreline............ ........................................ __________
Halfbreed Lake........ ............................At shoreline____ _____________ ___ ____ __............__....

Maps available for inspection at the Washington County Courthouse, 14900 61st Street North, Stillwater Minnesota.
Send comments to Honorable A. E. Scheaffer, County Board Chairman, Washington County, Washington County Courthouse, 14900 61st Street North, Stillwater, Minnesota 55082.

*691*695*697*701*691*692*693*696*698*701*705*769*840*855*862
*868*882*895*896*920.*921*943
*868*893*939

(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 1968), effective January 28, 1969 (33 FR 17804, 
November 28, 1968), as amended; 42 U .S.C. 4001—4128; Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance 
Administrator) .

Issued: July 30,1981.
Wallace S. Towe, Jr.,
Acting Adm inistrator, Federal Insurance Adm inistration.[FR Doc. 81-23821 Filed 8-13-81; 8:45 am)
BILLING CODE 6718-03-M

44 CFR Part 67

[Docket No. FEMA-6027]

National Flood Insurance Program; 
Proposed Rood Elevation 
Determinations; Pennsylvania; 
Correction
AGENCY: Federal Insurance 
Administration, FEMA.
ACTION: Proposed rule; correction.

s u m m a r y : This document corrects a 
Notice of Proposed Determinations of 
base (100-year) flood elevations for 
selected locations in the Township of 
Scott, Allegheny County, Pennsylvania, 
previously published at 46 FR 21035 on 
April 8,1981.
EFFECTIVE DATE: August 14, 1981.

FOR FURTHER INFORMATION CONTACT: 
Mr. Robert G. Chappell, P.E., Federal 
Emergency Management Agency, 
National Flood Insurance Program, (202) 
755-5585, Washington, D.C. 20472.
SUPPLEMENTARY INFORMATION: The 
Federal Insurance Administrator gives 
notice of the correction to the Notice of 
Proposed Determinations of base (100- 
year) flood elevations for selected 
locations in the Township of Scott, 
Allegheny County, Pennsylvania, 
previously published at 46 FR 21035 on 
April 8,1981, in accordance with Section 
110 of the Flood Disaster Protection Act 
of 1973 (Pub. L. 93-234), 87 Stat. 980, 
which added Section 1363 to the 
National Flood Insurance Act of 1968 
(Title XIII of the Housing and Urban 
Development Act of 1968 (Pub. L. 90- 
448)) 42 U .S.C. 4001-4128, and 44 CFR 
67.4a).

Pursuant to the provision of 5 U.S.C. 
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A  
flood elevation determination under 
section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
flood plain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the flood plain and do
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not proscribe development. Thus, this action only forms the basis for future local actions. It imposes no new requirement; of itself it has no economic impact.In order for the following locations in the Township of Scott, Allegheny County, Pennsylvania to be more correctly identified with the corresponding Flood Insurance Study (profile) and Flood Insurance Rate Map, the Notice of Proposed Base Flood Elevations should be amended to read 
as follows:

Source o f 
flooding Location

E levation  
in fe e t  

(N ational 
G eodetic ) 

Vertical 
Datum )

Scrubgras8 Approxim ately 2 ,0 4 0 ' upstream *8 9 3
Run. o f Scrubgrass Road.

A pproxim ately 2 ,4 0 0 ' upstream  
of Scrubgrass R oad.

*9 0 4

A pproxim ately 2 ,8 3 0 ' upstream  
o f Scrubgrass Road.

*9 1 4

A pproxim ately 1 ,9 0 0 ' dow n- *9 1 7
stream  o f R aven  Drive.

A pproxim ately 1 ,9 0 0 ' dow n
stream  o f R aven  Drive.

*9 2 7

A pproxim ately 5 7 5 ' dow nstream  
of R aven  Drive.

* 9 5 3

Painlers R un... .. Approxim ately 1 40 ' upstream  of 
Painters Run R oad.

* 8 6 7

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28,1969 (33 FR 
17804, November 28,1968, as amended; 42 
U.S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; and delegation of authority to 
Federal Insurance Administrator)

Issued: July 31,1981 
Wallace S. Towe, Jr.,
Acting Adm inistrator, Federal Insurancwe 
Administration.
[FR Doc. 81-23657 Filed 8-13-81; 8:45 ami 
BILLING CODE 6718-03-M

44 CFR Part 67

[D ocket No. FEM A-6061]

National Flood Insurance Program; 
Proposed Flood Elevation 
Determinations; Vermont; Correction
a g e n c y : Federal Insurance 
Administration, FEM A.
ACTION: Proposed rule; correction.

s u m m a r y : This document corrects a 
Notice of Proposed Determinations of 
base (100-year) flood elevations for 
selected locations in the Town of 
Middlesex, Washington County, 
Vermont, previously published at 46 FR 
28453 on May 27,1981.
EFFECTIVE DATE: August 14,1981.
FOR FURTHER INFORMATION CONTACT: 
Mr. Robert G. Chappell, P.E., Federal 
Emergency Management Agency, 
National Flood Insurance Program, (202) 

^Öö-öSSS, Washington, D.C. 20472. 
SUPPLEMENTARY INFORMATION: The 
Federal Insurance Administrator gives 
notice of the correction to the Notice of 
Proposed Determinations of base (100- 
year) flood elevations for selected 
locations in the Town of Middlesex, 
Washington County, Vermont, 
previously published at 46 FR 28453 on 
May 27,1981, in accordance with 
Section 110 of the Flood Disaster 
Protection Act of 1973 (Pub. L. 93-234), 
87 Stat. 980, which added Section 1363 
to the National Flood Insurance Act of 
1968 (Title XIII of the Housing and 
Urban Development Act of 1968 (Pub. L. 
90-448)), 42 U .S.C. 4001-4128, and 44 
CFR 67.4(a).

Pursuant to the provisions of 5 U .S.C. 
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency

Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A  
flood elevation determination under 
section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
flood plain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the flood plain and do 
not proscribe development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic 
impact.

Due to a clerical error, the elevation 
upstream of Sunny Brook Road 
(downstream crossing), under the 
Source of Flooding of Sunny Brook, was 
incorrectly published as 521 feet 
(NGVD). It should be amended to read 
529 feet in elevation. The corresponding 
Flood Insurance Study (profile) and 
Flood Insurance Rate Map were correct 
as printed.
(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28,1969 (33 FR 
17804, November 28,1968), as amended; 42 
U .S.C . 4001-4128; Executive Order 12127, 44 
FR 19367; and delegation of authority to 
Federal Insurance Administrator).

Issued: July 20,1981.
Donald L. Collins,
Acting Adm inistrator, Federal Insurance 
Adm inistration.
[FR Doc. 81-23659 Filed 8-13-81; 8:45 am)
BILLING CODE 6718-03-M
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Notices

This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section.

DEPARTMENT OF AGRICULTURE

Soil Conservation Service

Lower Otter and Dead Creeks 
Watershed, Vermont; Finding of No 
Significant Impact
a g e n c y : Soil Conservation Service, 
USDA.
a c t io n : Notice of finding of no significant impact.
FOR FURTHER INFORMATION CONTACT:
Mr. Coy A . Garrett, State 
Conservationist, Soil Conservation 
Service, 1 Burlington Square, Suite 205, 
Burlington, Vermont 05401, telephone 
802-951-6795.

Notice: Pursuant to Section 102(2) (C) 
of the National Environmental Policy 
Act of 1969; the Council on 
Environmental Quality Guidelines (40 
CFR Part 1500); and the Soil 
Conservation Service Guidelines (7 CFR 
Part 650); the Soil Conservation Service, 
U.S. Department of Agriculture, gives 
notice that an environmental impact 
statement is not being prepared for the 
Lower Otter and Dead Creeks 
Watershed, Addison County, Vermont.

The environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings, Mr. Coy A . Garrett, State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project.The project concerns a plan for watershed protection, water quality, and wildlife improvement. The planned works of improvement include conservation land treatment measures and animal waste management practices.

The Notice of Finding of No 
Significant Impact (FNSI) has been 
forwarded to the Environmental

I

Protection Agency. The basic data 
developed during the environmental 
assessment are on file and may be 
reviewed by contacting Mr. Coy A . 
Garrett. The FNSI has been sent to 
various Federal, State, and local 
agencies, and interested parties. A  
limited number of copies of the FNSI are 
available to fill single copy requests at 
the above address.

Implementation of the proposal will 
not be initiated until 30 days after the 
date of this publication in the Federal 
Register.
(Catalog of Federal Domestic Assistance 
Program No. 10.904, Watershed Protection 
and Flood Prevention Program. Office of 
Management and Budget Circular A-95 
regarding State and local clearinghouse 
review of Federal and federally assisted 
programs and projects is applicable)

Dated: August 5,1981.
Joseph W . Haas,
Deputy C h ief fo r Natural Resource Projects.[FR Doc. 81-23641 Filed 8-13-81; 8:45 am]
BILLING CODE 3410-16-M

CIVIL AERONAUTICS BOARD

[Docket 39652; Order 81-8-59]

Application of Air Florida, Inc.

AGENCY: Civil Aeronautics Board. 
ACTION: Notice of Order To Show Cause 
(81-8-59)._______________________________________

s u m m a r y : The Board is proposing to 
award air route authority at Charleston,
S.C. and Savannah, Ga. to Air Florida 
under expedited show-cause 
procedures.

The complete text of this order is 
available as noted below.
DATES: Objections: All interested 
persons having objections to the Board 
issuing an order making final the 
tentative findings and conclusions of the 
above order shall file, by August 31,
1981, a statement of objections together 
with a summary of the testimony, 
statistical data, and other material 
expected to be relied upon to support 
the stated objections. Such filings should 
be served upon all parties listed below. 
ADDRESSES: Objections to the issuance 
of a final order should be filed in Docket 
39652. They should be addressed to the 
Docket Section, Civil Aeronautics 
Board, Washington, D.C. 20428.

Federal Register 
Voi. 46, No. 157 
Friday, August 14, 1981

In addition, copies of such filings 
should be served on Air Florida; the 
Mayor and Airport Manager of each city 
to which the pleading refers, and the 
State Aeronautical Commission of the 
State in which such city is situated.
FOR FURTHER INFORMATION CONTACT: 
Amie W . Stockvis, Bureau of Domestic 
Aviation, Civil Aeronautics Board, 1825 
Connecticut Avenue, N.W ., Washington, 
D.C. 20428, (202) 673-5198.
SUPPLEMENTARY INFORMATION: The 
complete text of Order 81-8-59 is 
available from our Distribution Section, 
Room 516, Civil Aeronautics Board, 1825 
Connecticut Avenue, N.W ., Washington, 
D.C. 20428. Persons outside the 
metropolitan area may send a postcard 
request for Order 81-8-59 to that 
address.

By the Bureau of Domestic. Aviation.
Dated: August 11,1981..

Phyllis T. Kaylor,
Secretary.[FR Doc. 81-23811 Filed 8-13-81; 8:45 am]
BILUNG CODE 6320-01-M

[Docket Nos. 33363,39471, and 39472]

Former Large Irregular Air Service 
Investigation and Applications of Aero 
Exchange, Inc. d.b.a Pan Aero 
International; Reassignment of 
Proceeding

This proceeding, insofar as it involves 
the applications of Aero Exchange, Inc. 
d/b/a Pan Aero International, Dockets 
39471 and 39472, has been reassigned to 
Administrative Law Judge Elias C. 
Rodriguez. Future communications 
should be addressed to Judge Rodriguez.

Dated: Washington, D.C., August 10,1981. 
Joseph J. Saunders,
C h ie f Adm inistrative Law  Judge.[FR Doc. 81-23810 Filed 8-13-81; 8:45 am]
BILLING CODE 6320-01-M

DEPARTMENT OF COMMERCE

International Trade Administration

Certain Steel Wire Nails From Japan; 
Termination of Antidumping 
Investigation
AGENCY: International Trade Administration, Commerce.
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ACTION: Termination o f antidumping 
investigation.

s u m m a r y : This notice is to advise the 
public that the antidumping 
investigation concerning certain steel 
wire nails from Japan is being 
terminated. The termination is based on 
a cessaton of sales below trigger prices 
substantially prior to initiation of the 
investigation and on the receipt of 
assurances from the Japanese 
manufacturers that all sales of the 
product for a two year period beginning 
on August 11,1981, will be made at 
prices at or above the relevant trigger 
price.
EFFECTIVE DATE: August 11, 1981.
FOR FURTHER INFORMATION CONTACT:
F. Lynn Holec, Import Administration,; U .S . Department of Commerce, 
Washington, D .C„ Telephone (202) 377- 
3793.
SUPPLEMENTARY INFORMATION: On July
2.1981, the International Trade 
Administration, Department of 
Commerce, self-initiated an antidumping 
investigation of certain steel wire nails 
from Japan (46 FR 34613). That initiation 
was based on information contained in 
Special Summary Steel invoices 
submitted by importers of nails from 
Japan which indicated that, during the 
period October 21,1980, through March
31.1981, forty-four percent of the involved merchandise entered the United States below the applicable trigger prices.On August 10,1981, counsel for the Japanese nail manufacturers submitted a memorandum of understanding in which the termination of the investigation was proposed. This memorandum is reproduced as an appendix to this notice.

Section 734(a) of the Tariff Act of 
1930, as amended (19 U .S.C. 1673c(a)) 
provides that ‘‘An investigation under 
this subtitle may be terminated by either 
the administering authority or the 
Commission after notice to all parties to 
the investigation, upon the withdrawal of the petition by the petitioner.” We 
have determined that in self-initiated 
investigations the administering 
authority is the petitioner for purposes of this provision and may, in appropriate 
circumstances, terminate investigations.The memorandum of understanding provides for the submission of assurances by each Japanese manufacturer of nails for export to the United States that all contracts for the sale of steel wire nails to the United States below trigger price ceased on or about March 5,1981, and that all future contracts for sale would be at or above trigger price for a two year period

beginning on August 11,1981. 
Information available to us now, which 
was not at the time of initiation, tends to 
substantiate thé cessation of below 
trigger sales well in advance of 
initiation of the investigation. The . 
manufacturers also agreed to supply all 
information necessary to monitor these 
price assurances effectively. The 
Japanese Ministry of International Trade 
and Industry (MITI), moreover, has 
pledged its complete cooperation to 
ensure that the commitments proposed 
in the memorandum of understanding by 
the Japanese steel wire nail 
manufacturers are fulfilled. The 
assurances cannot be modified without 
the consent of the Department and any 
violation of such assurances may result 
in the initiation of an expedited 
investigation by the Department.The Department of Commerce has notified all parties to the investigation that it was considering the termination of this investigation and has consulted with the International Trade Commission regarding that decision. Further, the Department has concluded that termination of the investigation is in the public interest.

Accordingly, I hereby conclude that 
based upon the earlier cessation of 
below-trigger price sale and the 
submission of the described assurances, 
and in view of the fact that imports of 
certain steel wire nails will be 
monitored effectively pursuant to the 
trigger price mechanism, it is 
appropriate to terminate this 
investigation.

Dated: August 11,1981.
Lawrence Brady,
A ssistant Secretary fo r Trade Adm inistration. 
Memorandum of U nderstanding

Pursuant to the Federal Register notice of 
July 2,1981 (46 F.R. 34613), the Department of 
Commerce initiated an antidumping 
investigation of certain steel wire nails from 
Japan. This investigation was initiated on the 
basis of information developed by the 
Department of Commerce (“the Department” ) 
under the “Trigger Price Mechanism”
(“TPM”) for steel mill products. Since the 
Commerce Department has obtained 
information that contracts for sales below 
trigger price of steel wire nails from Japan ' 
have ceased since the beginning of March of 
1981 and has obtained assurances of 
continued compliance with TPM from the 
Japanese parties involved in the 
investigation-, the Department shall terminate 
its antidumping investigation with respect to 
certain steel wire nails from Japan in 
accordance with the understandings set forth 
below.

A. Product Coverage. This memorandum 
and the assurances provided are applicable 
to steel wire nails manufactured in and 
exported from Japan to the United States 
which are covered by the above referenced

investigation, specifically, steel wire nails as 
currently provided for under T SU S Item Nos. 
646,25 and 646.26.

B. Basis o f the Understanding. The named 
Japanese steel wire nail manufacturers, 
accounting for virtually all of the nails 
exported to the United States according to 
figures submitted to the Department of 
Commerce by the Japanese Ministry of 
International Trade and Industry, ceased 
contracting for sales of steel wire nails to the 
U.S. below trigger price on or about March 5, 
1981 and agree, individually through their 
attorneys, to continue to sell to the United 
States at prices which are in compliance with 
the TPM. Consequently, the assurances 
contained herein shall be applicable to 
contracts for the sale of the merchandise 
under investigation contracted for export to 
the United States on or after March 5,1981.

The assurances provided by the Japanese 
manufacturers shall remain in effect for a 
period of not less than two years from the 
effective date of termination of the 
investigation. Should the TPM be terminated 
or suspended prior to the two year period, the 
parties to the agreement understand that the 
Japanese manufacturers, through MITI, will 
continue to provide TPM type cost 
information or, pursuant to consultations 
with the Department, such other information 
as agreed upon between the parties so that 
an applicable comparison price may be 
calculated in order to monitor prices 
effectively.

The Japanese manufacturers will not alter, 
or terminate the terms of this understanding 
without the consent of the Department of 
Commerce. Any such alteration or 
termination of the understanding may result 
in the reopening of the investigation in 
accordance with the provisions of Paragraph 
D.

C. Monitoring. The Department of 
Commerce shall continue to monitor 
compliance with the TPM by analysis of the 
summary steel invoices (SSSI) on a regular 
basis and the Japanese manufacturers shall 
continue to cooperate through the Japanese 
Ministry of International Trade and Industry 
in supplying the cost of production data 
necessary to determine trigger prices for steel 
wire nails on a quarterly basis. To the extent 
that compliance with trigger prices is 
determined by the Department of Commerce 
not to be adequated monitored through their 
normal review of SSSI’s by the Department, 
the Department will consult with 
representatives of the Japanese industry to 
determine reasonable steps which might be 
taken to facilitate such monitoring.

D. Reopening o f the Investigation. The 
Department of Commerce shall consider the 
assurances to have been terminated if there 
is evidence of the violation of the basis of the 
assurances or notice from the Japanese 
manufacturers that they intend to alter or 
terminate the assurances without the consent 
of the Commerce Department If the 
assurances are violated, or altered or 
terminated without the consent of the 
Commerce Department, the Department may

. undertake an expedited investigation and 
suspend liquidation at the earliest possible 
time permitted by law.
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E. Other Provisions. Each Japanese 
manufacturer shall provide a letter to the 
Department of Commerce within a 
reasonable time incorporating the 
understandings contained herein.

Respectfully submitted,
Arter Hadden & Hemmendinger 
Walter J. Spak,
1919Pennsylvania Avenue, N . W.,. Suite 400, 
Washington, D .C . 20006(202) 857-0960
on behalf of the following individual 
manufacturers:
Daito Wire Works Ltd.,
Amatei Inc.,
Nippon Seisen Co. Ltd.,
Murakami Kogyo Co. Ltd.,
Murata Sangyo Co. Ltd.,
Chiyoda Nail Mfg. Co.,
Sunny Industries Corp.,
Kongo Special Nail Mfg. Co, Ltd.,
Matsuba Seibyo Co. Ltd.,
Osaka Seibyo Co. Ltd.,
Nitto Wire Nail Mfg. Co. Ltd.[FR Doc. 81-23732 Filed 8-13-81; 8:45 am]
BILLING CODE 3510-25-M

Fairleigh Dickinson University School 
of Dentistry, Decision on Application 
for Duty-Free Entry o f Scientific 
Article

The following is a decision on an 
application for duty-free entry of a 
scientific article pursuant to Section 6(c) 
of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and the 
regulations issued thereunder as . 
amended (15 CFR Part 301).

A  copy of the record pertaining to this 
decision is available for public review 
between 8:30 A .M . and 5:00 P.M. in 
Room 2119 of the Department of 
Commerce Building, 14th and 
Constitution Avenue, NW ., Washington, 
D.C. 20230.

Docket No. 81-00068. Applicant: 
Fairleigh Dickinson University School of 
Dentistry, 110 Fuller Place, Hackensack, 
N.J. 17601. Article: K A G  72-KT Konig/ 
Hofer Program Controlled Automatic 
Feeder and Accessories. Manufacturer: 
Andreas Hofer, Switzerland. Intended 
use of article: See Notice on page 18565 
in the Federal Register of March 25,
1981.

Comments: No comments have been 
received with respect to this application. 
Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. Reasons: The foreign 
article feeds 72 rats simultaneously 17 
times per day. The Department of 
Health and Human Services advises in 
its memorandum dated June 17,1981 
that (1) the capability of the foreign 
article described above is pertinent to

the applicant’s intended purpose and (2) 
it knows of no domestic instrument or 
apparatus of equivalent scientific value 
to the foreign article, for the applicant’s 
intended use.

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is intended to be used, which is being 
manufactured in the United States.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials)
Frank W . Creel,
Acting Director, Statutory Import Programs 
Staff.[FR Doc. 81-23619 Filed 8-13-81; 8:45 am]
BILLING CODE 3510-25-M

Fairleigh Dickinson University and 
Northwestern University; Consolidated 
Decision on Applications for Duty-Free 
Entry of Accesssories for Foreign 
Instruments

The following is a consolidated 
decision on applications for duty-free 
entry of accessories for foreign 
instruments pursuant to Section 6(c) of 
the Educational, Scientific and Cultural 
Materials Importation Act of 1966 (P.L. 
89-651,80 Stat. 897) and the regulations 
issued thereunder as amended (15 CFR  
Part 301). (See especially § 301.11(e).)

A  copy of the record pertaining to 
each of the applications in this 
consolidated decision is available for 
public review between 8:30 a.m. and 5:00 
p.m. in Room 2119 of the Department of 
Commerce Building, 14th and 
Constitution Avenue, N.W ., Washington, 
D.C. 20230.

Docket No. 81-00069. Applicant: 
Fairleigh Dickinson University, School 
of Dentistry, 110 Fuller Place, 
Hackensack, N.J. 07601. Article: 
Chromium-steel Feeding Channels. 
Manufacturer: Andreas Hofer, 
Switzerland. Intended use of article: See 
Notice on page 18566 in the Federal 
Register of March 25,1981. Advice 
submitted by: Department of Health and 
Human Services: June 17,1981.

Docket No. 81-00070. Applicant: 
Fairleigh Dickinson University, School 
of Dentristry, 1101 Fuller Place, 
Hackensack, N.J. 07601. Article:
Drinking Vessel. Manufacturer: Andreas 
Hofer, Switzerland. Intended use of 
article: See Notice on page 18566 in the 
Federal Register of March 25,1981. 
Advice submitted by: Department of 
Health and Human Services: June 17, 
1981.

Docket No. 81-00072. Applicant: 
Northwestern University, 633 Clark

Street, Evanston, IL 60201. Article: 
Laboratory Computer Interface Cards, 4 
(502-19D). Manufacturer: Cambridge 
Electronic Design, Ltd., United Kingdom. 
Intended use of article: See Notice on 
page 18566 in the Federal Register of 
March 25,1981. Advice submitted by: 
Department of Health and Human 
Services: June 17,1981.

Comments: No comments have been 
received with respect to any of the 
foregoing applications. Decision: 
Applications approved. No instruments 
or apparatus of equivalent scientific 
value to the foreign articles, for the 
purposes for which the articles are 
intended to be used, is being 
manufactured in the United States. 
Reasons: The applications relate to 
compatible accessories for instruments 
that have been previously imported for 
the use of the applicant institutions. The 
articles are being manufactured by the 
manufacturers which produced the 
instruments with which they are 
intended to be used. We are advised by 
the Department of Health and Human 
Services in its respectively cited 
memoranda that the accessories are 
pertinent to the applicant’s intended use 
and that it knows of no comparable 
domestic articles.

The Department of Commerce knows 
of no similar accessories manufactured 
in the United States which are 
interchangeable with or can be readily 
adapted to the instruments with which 
the foreign articles are intended to be 
used.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials)
Frank W . Creel,
Acting Director, Statutory Import Programs 
Staff.[FR Doc. 81-23822 Filed 8-43-81; 8:45 am]
BILLING CODE 3510-25-M

State of North Carolina, et al.; for Duty- 
Free Entry of Scientific Articles

The following are notices of the 
receipt of applications for duty-free 
entry of scientific articles pursuant to 
Section 6(c) of the Educational,
Scientific and Cultural Materials 
Importation Act of 1966 (Pub. L. 89-651; 
80 Stat. 897). Interested persons may 
present their views with respect to the 
question of whether an instrument or 
apparatus of equivalent scientific value 
for the purposes for which the article is 
intended to be used is being 
manufactured in the United States. Such 
comments must be filed in triplicate 
with the Director, Statutory Import 
Programs staff, U .S. Department of
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Commerce, Washington, D C. 20230, 
within 20 calendar days after the date 
on which this notice of application is 
published in the Federal Register.

Regulations (15 CFR 301.9) issued 
under the cited Act prescribe the 
requirements for comments.

A  copy of each application is on file, 
and may be examined between 8:30 
A.M. and 5:00 P.M., Monday through 
Friday, in Room 2119 of the Department 
of Commerce Building, 14th and 
Constitution Avenue NW ., Washington, 
D.C. 20230.

Docket No.: 81-00265. Applicant: State 
of North Carolina, Department of 
Agriculture, 1 W. Edenton Street,
Raleigh, N .C. 27611. Article: Electron 
Microscope, Model H-300 with 
Accessories. Manufacturer: Hitachi 
Scientific Instruments, Japan. Intended 
use of article: The article is intended to 
be used to examine specimens for the 
presence of disease producing viruses so 
that a rapid diagnosis of herd or flock 
problems can be made. The objectives 
of these investigations are to obtain an 
accurate, rapid diagnosis of animal 
disease so that proper treatment, 
management, prophylaxis, etc., can be 
initiated resulting in reduction of loss of 
animals (largely food animals—  
livestock and poultry). Application 
received by Commissioner of Customs: 
June 3,1981.

Docket No.: 81-00266. Applicant: 
National Aeronautics and Space 
Administration, Goddard Space Flight 
Center, Greenbelt, MD 20771. Article: 
Turbo Molecular Vacuum Pump, TPV 
026, with Solid State Frequency 
Converter. Manufacturer: Pfeiffer 
Vakuum Technik GmbH, West 
Germany. Intended use of article: The 
article is intended to be used as part of a 
mass spectrometer experiment package 
for planetary atmospheric composition 
measurements. The expected 
composition of the planetary 
atmospheres under consideration for 
future missions is predominately 
hydrogen and helimum with trace 
amounts of the other noble gases as well 
as methane and ammonia. Isotopic 
measurement of the lighter elements and 
absolute density measurements of most 
constituents are required with a desired 
relative accuracy of around 1%. 
Application.received by Commissioner 
of Customs: June 3,1981.

Docket No.: 81-00268. Applicant: The 
University of Chicago, 5540 S . Ellis 
Avenue, Chicago, IL 60637. Article: 
Electron Impact Ionization Source for a 
Mass Spectrometer. Manufacturer:
Swiss Federal Institute of Technology, 
Switzerland. Intended use of article: The 
article is intended to be used for 
extraction and isotopic characterization

of noble gases in various small samples 
(1 mg or less). The article will also be 
used in doctoral research of various 
graduate students, involving isotopic 
abundance determinations of noble 
gases in various samples. Application 
received by Commissioner of Customs: 
June 3,1981.

Docket No.: 81-00269. Applicant: 
Wesley Medical Center, 550 N. Hillside, 
Wichita, Kansas 67214. Article: Electron 
Linear Accelerator, Therac 20 with 
Accessories. Manufacturer: Atomic 
Energy of Canada Limited, Canada. 
Intended use of article: The article is 
intended to be used to study the 
responses of malignancy in humans to 
radiation treatment, clinical side effects 
associated with such treatment and 
formulation for further treatment 
regimens. Application received by 
Commissioner of Customs: June 4,1981.

Docket No.: 81-00270. Applicant: 
Thomas S. Clarkson Memorial College 
of Technology, Potsdam, New York 
13676. Article: NMR Spectrometer,
Model JNM/FX-90Q with Accessories. 
Manufacturer: JEOL, Japan. Intended use 
of article: The article is intended to be 
used for varied research projects, 
including but not limited to:

1. Conformational studies of 
coenzyme A  analogs.

2. Magnetic resonance studies of 
bacterial nitrogen metabolism.

3. Quantitative determination of 
plasmalogens and other phospholipids 
from tissue extracts using 31P as an 
analytical tool.

4. Aggregation of bile salts in aqueous 
solutions.

5. Studies of catalysis by metal 
carbonyl cluster complexes.

6. Hydration of carbonyl and related 
compounds.

7. Cmr of copper and zinc 
coordination complexes and proteins.

8. Studies of metal-oligopeptide 
complexes.

9. Studies of binuclear Mo (V) and Cu 
(II) complexes.

10. Experiments involving dynamics of 
polynucleotides relevant to the lac 
operator gene.

11. NMR studies of lead (IV) 
compound.

In addition, the article will be used in 
chemistry courses to teach an 
appreciation of how bonding between - 
atoms leads to various physical and 
chemical properties. Application 
received by Commissioner of Customs: 
June 4,1981.

Docket No.: 81-00271. Applicant:
Maine Maritime Academy, Castine, ME 
04421. Article: Marine Diesel Propulsion 
Simulator and Electrical Switchborad 
with Independent Instructors Console. 
Manufacturer: MacGregory Canada,

Ltd., Canada. Intended use of article: 
The article is intended to be used in the 
Academy’s undergraduate engineering 
curriculum in Eg-32 Diesel Engineering 
II, Eg-33 Diesel Engineering III, Eg-51 
.Modem Diesel Operations. The general 
objectives of these three courses are to 
provide the engineering student with 
indepth knowledge relative to 
construction, principles of operation, 
various systems, malfunctions, trouble 
shooting techniques, and hands-on 
experience in operation and 
maintenance of diesel engines. 
Application received by Commissioner 
of Customs: June 4,1981.

Docket No.: 81-00272. Applicant: 
Midwest Center for Mass Spectrometry, 
University of Nebraska-Lincoln, 
Department of Chemistry, Lincoln, 
Nebraska 68588. Article: Gas 
Chromatograph/Mass Spectrometer, 
Model MS-80 with Accessories. 
Manufacturer: Kratos Scientific 
Instruments, United Kingdom. Intended 
use of article: The article is intended to 
be used for research projects that 
involve identification and quantitative 
analysis of organic materials. These 
projects will include:

1. Complex mixture analysis by 
capillary column GC/M S.

2. Trace analysis at the parts-per- 
trillion level.

3. Exact mass measurements using 
GC/M S.

4. Alternating electron ionization/ 
chemical ionization.

5. Identification and structure proofs 
of pure componds using El and Cl mass 
spectrometry.

Some research projects will be 
conducted by graduate students for 
credit in the course "Dissertation 
Research.” Application received by 
Commissioner of Customs: June 4,1981.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials)
Frank W . Creel,
Acting Director Statutory Import Programs 
Staff.[FR Doc. 81-23623 Filed 8-13-81; 8:45 am]
BILLING CODE 3510-25-M

University of Minnesota; Decision on 
Application for Duty-Free Entry of 
Scientific Article

The following is a decision on an 
application for duty-free entry of a 
scientific article pursuant to Section 6(c) 
of the Educational, Scientific, and 
Cultural Materials Importation Act-of 
1966 (Pub. L. 89-651, 80 Stat. 897) and the 
regulations issued thereunder as 
amended (15 CFR part 301).
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A  copy of the record pertaining to this 
decision is available for public review 
between 8:30 a.m. and 5:00 p.m. in Room 
2119 of the Department of Commerce 
Building, 14th and Constitution Avenue 
NW ., Washington, D.C. 20230.

Docket No.: 81-00113. Applicant: 
University of Minnesota, 151 
Washington Avenue, SE., Minneapolis, 
M N 55455. Article: Series II Deer 
Rheometer and accessories. 
Manufacturer: Rheometer Marketing, 
Ltd., United Kingdom. Intended use of 
article: See Notice on page 19843 in the 
Federal Register of April 1,1981.

Comments: No comments have been 
received with respect to this application. 
Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. Reasons: The foreign 
article measures yield stress and 
recoverable strain. The National Bureau 
of Standards advises in its 
memorandum dated June 29,1981 that 
(1) the capabilities of the foreign article 
described above are pertinent to the 
applicant’s intended purpose and (2) it 
knows of no domestic instrument or 
apparatus of equivalent scientific value 
ot the foreign article for the applicant’s 
intended use.

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is intended to be used, which is being 
manufactured in the United States.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials)
Frank W . Creel,
Acting-Director, Statutory Import Programs 
Staff.ff*R Doc. 81-23621 Filed 8-13-81; 8:45 am]
BILLING CODE 3510-25-M

University of California, San Diego; 
Decision on Application for Duty-Free 
Entry of Scientific Article

The following is a decision on an 
application for duty-free entry of a 
scientific article pursuant to Section 6(c) 
of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and the 
regulations issued thereunder as 
amended (15 CFR Part 301).

A  copy of the record pertaining to this 
decision is available for public review 
between 8:30 ai.m. and 5:00 p.m. in Room 
2119 of the Department of Commerce 
Building, 14th and Constitution Avenue 
NW ., Washington, D.C. 20230.

Docket No. 81-00065. Applicant: 
University of California, San Diego, 3175 
Miramar Road, La Jolla, California 
92903. Article: Electrophoresis 
Apparatus, Type VAP5 with 
Accessories. Manufacturer: Beader & 
Hobein GmbH, West Germany. Intended 
use of article: See Notice on page 18565 
in the Federal Register of March 25,
1981.

Comments: No comments have been 
received with respect to this application. 
Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. Reasons: The foreign 
article can continuously separate and 
collect the lysosome fraction from 
cultured human fibroblasts. The 
Department of Health and Human 
Services advises in its memorandum 
dated June 17,1981 that (1) the 
capability of the foreign article 
described above is pertinent to the 
applicant’s intended purpose and (2) it 
knows of no domestic instrument or 
apparatus of equivalent scientific value 
to the foreign article for tĥ / applicant’s 
intended use.

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is intended to be used, which is being 
manufactured in the United States.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials)
Frank W . Creel,
Acting Director, Statutory Import Programs 
Staff.[FR Doc. 81-23618 Filed 8-13-81; 8:45 am]
BILLING CODE 35ld -25-M

University of Texas Health Science * 
Center; Decision on Application for 
Duty-Free Entry of Scientific Article

The following is a decision on an 
application for duty-free entry of a 
scientific article pursuant to section 6(c) 
of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and the 
regulations issued thereunder as 
amended (15 CFR Part 301).

A  copy of the record pertaining to this 
decision is available for public review 
between 8:30 a.m. and 5:00 p.m. in Room 
2119 of the Department of Commerce 
Building, 14th and Constitution Avenue 
NW ., Washington, D.C. 20230.

Docket No. 81-00066. Applicant: 
University of Texas Health Science 
Center, 7703 Floyd Curl Drive, San 
Antonio, Texas 78284. Article:

Hemodialysis Membrane. Manufacturer: 
Asahi Medical Company Ltd., Japan. 
Intended use of article: See Notice on 
page 18565 in the Federal Register of 
March 25,1981.

Comments: No comments have been 
received with respect to this application. 
Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to thè foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. Reasons: The foreign 
article provides an effective pore size of
0.2 micron which permits effective 
clearance of proteins. The Department 
of Health and Human Services advises 
in its memorandum dated June 17,1981 
that (1) the capability of the foreign 
article described above is pertinent to 
the applicant’s intended purpose and (2) 
it knows of no domestic instrument or 
apparatus of equivalent scientific value 
to the foreign article for the applicant’s 
intended use.

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is intended to be used, which is being 
manufactured in the United States.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials)
Frank W . Creel,
Acting Director, Statutory Impart Programs 
Staff.[FR Doc. 81-23620 Filed 8-13-81; 8:45 am]
BILLING CODE 3501-25-M

Veterans Administration Medical 
Center; Decision on Application for 
Duty-Free Entry of Scientific Article

The following is a decision on an 
application for duty-free entry of a 
scientific article pursuant to Section 6(c) 
of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and the 
regulations issued thereunder as 
amended (15 CFR Part 301).

A  copy of the record pertaining to this 
decision is available for public review 
between 8:30 A.M . and 5:00 P.M. in 
Room 2119 of the Department of 
Commerce Building, 14th and 
Constitution Avenue, N.W ., Washington, 
D.C. 20230.

Docket Number 81-00062. Applicant: 
Veterans Administration Medical 
Center, 3350 La Jolla Village Drive, San 
Diego, California 92161. Article:
Artificial Kidney Membrane Package. 
Manufacturer: Daicel Chemical 
Industries, Ltd., Japan. Intended use of
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article: See Notice on page 18565 in the 
Federal Register of March 25,1981.

Comments: No comments have been 
received with respect to this application.

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States.

Reasons: The foreign article provides 
a specially designed membrane and a 
supporting structure that permits 
removal of plasma water from whole 
blood with a specified blood leak rate of 
less than 3%. The Department of Health 
and Human Services advises in its 
memorandum dated June 17,1981 that
(1) the capabilities of the foreign article 
described above are pertinent to the 
applicant’s intended purpose and (2) it 
knows of no domestic instrument or 
apparatus of equivalent scientific value 
to the foreign article for the applicant’s 
intended use.

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article' 
is intended to be used, which is being 
manufactured in the United States.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials.)
Frank W . Creel,
Acting Director, Statutory Import Programs
Staff.[FR Doc. 81-23617 Filed 8-13-81; 8:45 am]
BILLING CODE 3510-25-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

Fishermen’s Contingency Fund
AGENCY: National Oceanic and 
Atmospheric Administration/ 
Department of Commerce. 
a c t io n : Notice of Agency 
recommendation on a claim filed under 
Title IV, Outer Continental Shelf Lands 
Act Amendments of 1978, as amended 
(Title IV). ____________________ ___________

s u m m a r y : Notice is given that the 
Agency intends to recommend to the 
NOAA Office of Administrative Law 
Judges, which will decide the matter, 
that claim number FCF-14-80 be 
declared ineligible for compensation on 
its face because the damage which is the 
basis for the claim was caused by a 
financially responsible party.

Interested persons have until August
27,1981, to request that the 
Administrative Law Judge conduct an

expedited oral hearing concerning the 
claim, or to request to be admitted as 
parties to any hearing on the claim. 
DATE: Requests for oral hearing or to be 
admitted as a party must be received by 
August 27,1981.
ADDRESS: Send requests to: N O A A  
Office of General Counsel (GCEL),
Room 275, Page 1 Building, 2001 
Wisconsin Avenue, N.W ., Washington, 
D.C. 20235.
FOR FURTHER INFORMATION CONtACT: 
Stephen J. Powell or Harry Feehan 
(address above). Telephone: (202) 254- 
8350.
SUPPLEMENTARY INFORMATION: Title IV, 
43 U.S.C. 1841, established the 
Fishermen’s Contingency Fund (Fund) to 
compensate commercial fishermen for 
gear damage and lost profits caused by 
items associated with oil and gas 
activities on the Outer Continental 
Shelf.

A t the time at which the damage was 
incurred, the law declared that no claim 
which was submitted under it could be 
paid if, among other considerations, “the 
damage set forth in the claim was 
caused by materials, equipment, tools, 
containers, or other items attributable to 
a financially responsible party’’ 43 
U .S.C. 1843(c)(2)(A)). In relevant part, 
the implementing regulations defined "a 
responsible party” as a “financially 
solvent person” (50 CFR 296.2). And 
they defined “person” as including a 
“partnership, corporation * * * or 
other entity” (50 CFR 296.2).

Pursuant to 50 CFR 296.8(b)(1), the 
Chief, Financial Services Division 
(Chief, FSD), National Marine Fisheries 
Service (NMFS), shall determine 
whether a claim is eligible for 
compensation. If he determines that it is 
not eligible on the ground, among others, 
that it was based on damages 
attributable to a financially responsible 
party, he is to refer the claim to the 
N O A A  General Counsel (50 CFR  
296.8(b)(4)). Upon review of the 
determination of the Chief, FSD, the 
General Counsel will decide whether to 
send the claim—along with an official 
agency recommendation that it be 
denied—to the N O A A  Office of 
Administrative Law Judges for an 
expedited proceeding on the issue of 
eligibility (50 CFR 296.8(d)(1)). An  
Administrative Law Judge may conduct 
an expedited proceeding confined to this 
issue if the General Counsel 
recommends denial of the claim as 
ineligible on its face (50 CFR  
296.10(/)(1)). If the Administrative Law 
Judge determines that the claim is 
eligible for compensation, he shall 
return the claim to the Chief, FSD, for 
further processing (50 CFR 296.10(7) (2)).

Such a decision is not a final decision 
which is appealable to an appropriate 
circuit court under 43 U .S.C. 1845(i) 
(Idem.). If the Administrative Law Judge 
declares the claim to be ineligible for 
compensation, this decision is 
appealable within 120 days of its date to 
the circuit court (50 CFR 296.10(7)(3)).

Claim number FCF-14-80 was filed on 
March 7,1980, and seeks compensation 
of $10,570.41—of which $3,570.41 is for 
damage to fishing gear and $7,000 is for 
economic loss—on account of 
Claimant’s having hung his geaf on an 
underwater obstruction on January 29, 
1980, at coordinates 28°33.0'N and 
91°21.0'W. The obstruction was a 
pipeline owned by a company which the 
General Counsel has decided was a 
financially responsible party within the 
meaning of the statute and the 
implementing regulations.

Notice of receipt of the claim by the 
Chief, FSD, was published in the Federal 
Register on September 2,1980 (45 FR 
58180). This notice gave interested 
persons, as defined in 50 CFR 296.2, 30 
days in which to advise the Chief, FSD, 
that they wished to submit evidence 
concerning the claim, or be admitted as 
parties to any hearing held in respect to 
the claim. No response was received.

The Chief, FSD, has forwarded the 
claim to the N O A A  General Counsel 
with a recommendation that it be 
forwarded to an Administrative Law  
Judge for an expedited proceeding on 
whether the claim is eligible for 
compensation. After reviewing the 
claim, the General Counsel has 
determined that the claim is ineligible 
for compensation, and will forward the 
claim to the N O A A  Office of 
Administrative Law Judges with the 
recommendation that the claim be 
denied, and without an oral hearing. 
However, the General Counsel will not 
oppose a hearing should Claimant, or 
any interested party, desire a hearing.

Any interested person or a claimant 
who objects to these recommendations 
may request that the Administrative 
Law Judge who will be assigned to the 
case conduct an oral hearing concerning 
the claim. Any interested person may 
also request to be admitted as a party to 
any hearing concerning the claim. In 
either event, the request must be in 
writing and must be filed with General 
Counsel at the address and by the date 
set out above. If the request is to be 
admitted as a party, the request must 
state why it was not filed in a timely 
manner under 50 CFR 296.8(a)(3)(v). The 
Administrative Law Judge will rule on 
all such requests under 50 CFR  
296.10(a)(3). Any interested person may 
obtain a copy of such portions of the
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claim as are disclosable by law by 
writing to the General Counsel at the 
above address.

No sooner than August 27,1981, the 
General Counsel will refer the claim, 
together with the agency 
recommendation and any requests 
received in response to this notice, to 
the N O A A  Office of Administrative Law 
Judges for an expedited hearing in the 
eligibility issue.

Final regulations governing the Title 
IV Prograpi were published on January
24,1980 (45 FR 6062), and July 2,1980 (45 
FR 44912).

Signed at Washington, D.C. this 11th day of 
August, 1981.
William G . Gordon,
Acting Deputy Adm inistrator fo r Fisheries, 
National M arine Fisheries Service.[FR Doc. 81-23816 Filed 8-13-81; 8:45 am]BILUNG CODE 3510-22-M
1980/81 Marine Mammal Annual 
Report; Availability
AGENCY: National Marine Fisheries 
Service.
ACTION: Notice of availability of 1980/81 
Marine Mammal Annual Report.

SUMMARY: On July 31,1981, the 
Secretary of Commerce transmitted to 
the Congress the annual report on the 
administration of the Marine Mammal 
Protection Act of 1972 as required by 
Section 103(f) of the Act. This report 
covers the period April 1,1980 to March
31,1981. The Assistant Administrator 
for Fisheries, National Marine Fisheries 
Service, informs the public that the 
report is available and that any 
interested individual may obtain a copy 
by requesting it from the Service. 
ADDRESS: A  copy may be obtained from 
the Office of Marine Mammals and 
Endangered Species, National Marine 
Fisheries Service, U.S. Department of 
Commerce, Washington, D.C. 20235. 
Requests will be filled until the supply is 
exhausted.
FOR FURTHER INFORMATION CONTACT: 
Margaret C. Lorenz, Editor, Office of 
Marine Mammals and Endangered 
Species, National Marine Fisheries 
Service, Washington, D.C. 20235 (202/ 
634-7529).
SUPPLEMENTARY INFORMATION: The 
Marine Mammal Protection Act of 1972 
assigns responsibility for marine 
mammals of the Order Cetacea (whales 
and dolphins) and the Suborder 
Pinnipedia (seals and sea lions), except 
walrus, to the Department of Commerce. 
Under authority delegated to it, the 
National Marine Fisheries Service 
carries out those responsibilities. The

annual report reviews the Service’s 
marine mammal related activities.

The status of stocks section of the 
report includes a discussion of the 
orders, suborders, families, and species 
of animals that are of interest to the 
Service and tables listing their estimated 
population numbers.

The report reviews (he scientific 
research and public display permit 
program, commercial fishing permits for 
incidental take of marine mammals, and 
international and law enforcement 
activities as well as management and 
research programs for porpoises 
involved in the tuna purse seine fishery, 
bottlenose dolphins, bowhead whales, 
Dali’s porpoises, gray whales, humpback 
whales, Hawaiian monk seals, and 
pinnipeds in the Channel Islands 
National Park, California and the 
Pribilof Islands, Alaska.

Dated: August 7; 1981.
Richard B. Roe,
Acting Director, O ffice o f M arine Mammals 
and Endangered Species, National M arine 
Fisheries Service.[FR Doc. 81-23812 Filed 8-13-81; 8:45 am]BILLING CODE 3510-22-M
Mid-Atlantic Fishery Management 
Council; Public Meetings
AGENCY: National Marine Fisheries 
Service, N O A A .
SUMMARY: The Mid-Atlantic Fishery 
Management Council, established by 
Section 302 of the Magnuson Fishery 
Conservation and Management Act 
(Pub. L. 94-265), will meet to discuss the 
Surf Clam/Ocean Quahog Fishery 
Management Plan (FMP) (reopening of 
closed areas); Bluefish FMP, status of 
other FMP’s; foreign fishing applications, 
as well as other fishery management 
and administrative matters.
DATES: The public meetings will 
convene on Tuesday, September 8,1981, 
at approximately noon, and will adjourn 
on Wednesday, September 9,1981, at 
approximately 4 p.m. The meetings may 
be lengthened or shortened, depending 
upon progress on the agenda.
ADDRESS: The meetings will take place 
at the Best Western Airport Motel, 
Philadelphia International Airport,
Route 291, Philadelphia, Pennsylvania.
FOR FURTHER INFORMATION CONTACT: 
Mid-Atlantic Fishery Management 
Council, Room 2115—Federal Building, 
North and New Streets, Dover,
Delaware 19901, Telephone: (302) 674- 
2331.

Dated: August 11,1981.
Jack L. Falls,
Chief, Adm inistrative Support Staff, National 
M arine Fisheries Service.[FR Doc. 81-23813 Filed 8-13-81; 8:45 am]BILLING CODE 3510-22-M
COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS

Adjusting Import Restraint Levels for 
Certain Cotton, Wool, and Man-Made 
Fiber Textile Products From the 
Republic of Korea
a g e n c y : Committee for the 
Implementation of Textile Agreements. 
a c t io n : (1) Granting increases for swing 
for the cotton and man-made fiber 
textile products in Group I (Categories 
300-320, 330, 360-369, 600-627, 630, and 
665-669), for women’s, girls’ and infants’ 
wool suits in Category 444, for woven 
shirts of man-made fibers in part of 
Category 640 (all T.S.U.S.A. numbers 
except 380.0455, 380.8431 and 380.8433), 
and for woven blouses of man-made 
fibers in Category 641, produced or 
manufactured in the Republic of Korea 
and exported during the agreement year 
which began on January 1,1981. 
Carryover from the 1980 agreement year 
is also being applied to the level for 
Category 444.

(2) Controlling down and feather-filled 
apparel in Categories 353/354/653/654 
at the agreed level of 206,908 dozen 
during the agreement year which began 
on January 1,1981.
(A detailed description of the textile 
categories in terms of T.S.U.S.A. 
numbers was published in the Federal 
Register on February 28,1980 (45 FR 
13172), as amended on April 23,1980 (45 
FR 27463), August 12,1980 (45 FR 53506), 
December 24,1980 (45 FR 85142) and 
May 5,1981 (46 FR 25121)). _____________

s u m m a r y : The Bilateral Cotton, Wool 
and Man-Made Fiber Textile Agreement 
of December 23,1977, as amended, 
between the Governments of the United 
States and the Republic of Korea 
provides, among other things, for 
percentage increases in certain specific 
category ceilings during an agreement 
year (swing) and for the carryover of 
shortfalls in certain categories from the 
previous agreement year (carryover). 
Pursuant to those provisions of the 
bilateral agreement, afld at the request 
of the Government of the Republic of 
Korea, the import restraint levels 
established for Group I (Categories 300- 
320, 330, 360-369, 600-627, 630, and 665- 
669), and Categories 444, 640pt. and 641



Federal* Register / V o l. 46, N o . 157 / Friday, August 14, 1981 / Notices 41129

are being increased for the twelve- 
month period which began on January 1, 
1981 and extends through December 31, 
1981. In addition, the United States 
Government has decided to control 
imports of down and feather-filled 
apparel in Categories 353/354/653/654 
at the agreed level of 206,908 dozen 
during the agreement year which began 
on January 1,1981.
EFFECTIVE DATE: August 17,1981.
FOR FURTHER INFORMATION CONTACT: 
William Boyd, International Trade 
Specialist, Office of Textiles and 
Apparel, U. S. Department of Commerce, 
Washington, D .C. 20230 (202/377-5423).
SUPPLEMENTARY INFORMATION: On 
December 30,1980, a letter dated 
December 24,1980 from the Chairman of the Committee for the Implementation of 
Textile Agreements to the Commissioner of Customs was published in the Federal 
Register (45 FR 85811) which established 
import restraint levels for certain 
specified categories of cotton, wool and 
man-made fiber textile products, 
produced or manufactured in the 
Republic of Korea and exported to the 
United States during the twelve-month 
period which began on January 1,1981 
and extends through December 31,1981. 
In accordance with the terms of the 
bilateral agreement and at the request of the Government of the Republic of 
Korea, the Chairman of the Committee for the Implementation of Textile 
Agreements directs the Commissioner of 
Customs, in the letter published below, 
to prohibit entry into the United States for consumption and withdrawal from 
warehouse for consumption of textile 
products in Group I (Categories 300-320, 
330, 360-369, 600-627, 630 and 665-669) 
and Categories 444, 640pt. and 641, ■ 
produced or manufactured in the 
Republic of Korea, in excess of the 
designated adjusted levels of restraint 
during the twelve-month period which 
began on January 1,1981. The Chairman 
of the Committee for the Implementation 
of Textile Agreements further directs the 
Commissioner of Customs to establish a 
level of restraint for Categories 353/354/ 
653/654 of 206,909 dozen for the 
agreement year which began on January
1,1981. This level has not been adjusted 
to account for any imports after 
December 31,1980. These imports have 
amounted to 45,320 dozen during the 
January-July period of 1981.Paul T. O ’Day,
Chairman, Committee fo r the Implementation 
of Textile Agreements.
August 11,1981.

Committee for the Implementation of Textile 
Agreements
Commissioner of Customs, Department of the 

Treasury, Washington, D .C. 20229
Dear Mr. Commissioner On December 24, 

1980, the Chairman, Committee for the 
Implementation of Textile Agreements, 
directed you to prohibit entry for 
consumption, or withdrawal from warehouse 
for consumption during the twelve-month 
period beginning on January 1,1981 and 
extending through December 31,1981 of 
cotton, wool and man-made fiber textile 
products in certain specified categories, 
produced or manufactured in the Republic of 
Korea, in excess of designated levels of 
restraint. The Chairman further advised you 
that the levels of restraint are subject to 
adjustment.1

Under the terms of the Arrangement 
Regarding International Trade in Textiles 
done at Geneva on December 20,1973, as 
extended on December 15,1977; pursuant to 
the Bilateral Cotton, Wool and Man-Made 
Fiber Textile Agreement of December 23, 
1977, as amended, between the Governments 
of the United States and the Republic of 
Korea; and in accordance with the provisions 
of Executive Order 11651 of March 3,1972, as 
amended by Executive Order 11951 of 
January 6,1977, you are directed to prohibit, 
effective on August 17,1981, to amend the 
twelve-month levels of restraint established 
for Group I (Categories 300-320, 330, 360-369, 
600-627, 630 and 665-669) and Categories 444, 
640pt., and 641 to the following:

Amended 12-
Category month level of

restraint1

300-320, 330, 360-369, and 600-627, 630,
665-669............. ............................................... 3 162,478,778

444.............................................................._......... «4,531
640 2 ................ ..................................................... « 1,678,668
641 ------------------------------------- ........______ ...... « 1,044,513

1 The levels of restraint have not been adjusted to reflect 
any imports after December 31, 1980.3 In Category 640, all TSUSA numbers except 386.0455, 
380.8431 and 380.8433.3 Square yards equivalent

«Dozen.

You are further directed, effective on 
August , 1981, to amend the directive of 
December 24,1980 to prohibit entry for 
consumption, or withdrawal from warehouse 
for consumption, of textile products in 
Categories 353/354/653/654, produced or 
manufactured in the Republic of Korea and 
exported during the twelve-month period 
which began on January 1,1981 in excess of 
206,908 dozen.2

1 The term “ adjustment” refers to those provisions 
of the Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of December 23,1977, as 
amended, between the Governments of die United 
States and the Republic of Korea, which provide, in 
part, that (1) within the aggregate and applicable 
group limits, specific levels of restraint may be 
exceeded by designated percentages; (2) these same 
levels may be increased for carryover and 
carryforward up to 11 percent of the applicable 
category limit; (3) administrative arrangements or 
adjustments may be made to resolve minor 
problems arising in the implementation of the 
agreement.

2 The level of restraint has not been adjusted to 
reflect any imports after December 31,1980.

Textile products in Categories 353/354/ 
653/654 which have been exported to the United States prior to January 1,1981, shall qot be subject to this directive.

Textile products in Categories 353/354/ 
653/654 which have been released from the 
custody of the U.S. Customs Service under 
the provisions of 19 U.S.C. 1448(b) or 
1484(a)(1)(A) prior to the effective date of this 
directive shall not be denied entry under this 
directive.In carrying out the above directions, the Commissioner of Customs should construe entry into the United States for consumption to include entry for consumption into the Commonwealth of Puerto Rico.The actions taken with respect to the Government of the Republic of Korea and with respect to imports of cotton, wool and man-made fiber textile products from the Republic of Korea have been determined by the Committee for the Implementation of Textile Agreements to involve foreign affairs functions of the United States. Therefore, these directions to the Commissioner of ' Customs, which are necessary for the implementation of such actions, fall within the foreign affairs exception to the rule- making provisions of 5 U.S.C. 553. This letter will be published in the Federal Register.Sincerely,Paul T. O ’Day,
Chairman, Committee fo r the Implementation 
o f Textile Agreem ents.
[FR Doc. 81-22616 Filed 8-13-81; 8:45 am]BILUNG CODE 3510-25-M

Adjusting the Import Restraint Level 
for Certain Cotton Textile Products 
From Pakistan
August 11,1981.
AGENCY: Committee for the 
Implementation of Textile Agreements.
ACTION: Granting an increase for swing 
from 26,411,484 numbers to 29,052,632 
numbers for cotton terry and other pile 
towels in Category 363, produced or 
manufactured in Pakistan and exported 
during the eighteen-month period which 
began on January 1,1981.
(A detailed description of the textile 
categories in terms of T.S.U .S.A . numbers 
was published in the Federal Register on 
February 28,1980 (45 FR 13172), as amended 
on April 23,1980 (45 FR 27463), August 12, 
1980 (45 FR 53506) December 24,1980 (45 FR 
85142) and May 5,1981 (48 FR 25121))

SUMMMARY: The Bilateral Cotton Textile 
Agreement of January 4 and 9,1978, as 
amended, between the Governments of 
the United States and Pakistan provides, 
among other things, for percentage 
increases in certain specific category 
ceilings during an agreement year 
(swing). Pursuant to the terms of the 
bilateral agreement, and at the request 
of the Government of Pakistan, the 
import restraint level established for 
Category 363 is being increased to
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29,052,632 numbers for the eighteen- 
month period which began on January 1, 
1981 and extends through June 30,1982. 
EFFECTIVE DATE: August 12, 1981.
FOR FURTHER INFORMATION CONTACT: 
Carl J. Ruths, International Trade 
Specialist, Office of Textiles and 
Apparel, U .S . Department of Commerce, 
Washington, D.C. 20230 (202/377-5423). 
SUPPLEMENTARY INFORMATION: On 
December 24,1980 there was publiched 
in the Federal Register (45 FR 85140) a 
letter dated December 19,1980 from the 
Chairman of the Committee for the 
Implementation of Textile Agreements 
to the Commissioner of Customs, which 
established levels of restraint for certain 
specified categories of cotton textile 
products, including Category 363, 
produced or manufactured in Pakistan 
and exported to the United States during 
the eighteen-month period which began 
on January 1,1981 and extends through 
June 30,1982. In accordance with the 
terms of the bilateral agreement and at 
the request of the Goverment of 
Pakistan, the United States Government 
has agreed to increase the level of 
restraint for cotton textile products in 
Category 363 to 29,052,632 numbers. In 
the letter published below the Chairman 
of the Committee for the Implementation 
of Textile Agreements directs the 
Commissioner of Customs to increase 
that level to the designated amount.
Paul T. O ’Day,
Chairman, Committee fo r the Implementation 
o f Textile Agreement.
August 11,1981.
Commissioner of Customs,
Department of the Treasury,
Washington, D.C. 20229.

Dear Mr. Commissioner On December 19, 
1980, the Chairman, Committee for the 
Implementation of Textile Agreements, 
directed you to prohibit entry for 
consumption, or withdrawal from warehouse 
for consumption, during the eighteen-month 
period beginning on January 1,1981 and 
extending through June 30,1982 of cotton 
textile products in certain specified 
categories, produced or manufactured in 
Pakistan, in excess of designated levels of 
restraint. The Chairman further advised you 
that the levels of restraint are subject to 
adjustment.1

Under the terms of the Arrangement 
Regarding International Trade in Textiles

'The term “adjustment” refers to those provisions 
of the Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of January 4 and 9,1978, as 
amended, between the Governments of the United 
States and Pakistan, which provide, in part, that (1) 
within the aggregate and group limits, specific levels 
of restraint may be exceeded by designated 
percentages; (2) these same levels may be increased 
for.carryover and carryforward; and, (3) 
administrative arrangements or adjustments may be 
made to resolve minor problems arising in the 
implementation of the agreement.

done at Geneva on December 20,1973, as 
extended on December 15,1977; pursuant to 
the Bilateral Cotton Textile Agreement of 
January 4 and 9,1978, as amended, between 
the Governments of the United States and 
Pakistan; and in accordance with the 
provisions of Executive Order 11651 of March 
3,1972, as amended by Executive Order 
11951 of January 6,1977, you are directed to 
increase, effective on August 12,1981, the 
eighteen-month level of restraint established 
for cotton textile products in Catergory 363 to 
29,052,632 numbers.1

The actions taken with respect to the 
Government of Pakistan and with respect to 
imports of cotton textile products from 
Pakistan have been determined by the 
Committee for the Implementation of Textile 
Agreements to involve foreign affairs 
functions of the United States. Therefore, 
these directions to the Commissioner of 
Customs, which are necessary for the 
implementation of such actions, fall within 
the foreign affairs exception to the rule
making provisions of 5 U .S.C. 553. This letter 
will be published in the Federal Register.

Sincerely,
Paul T. O ’Day,
Chairman, Committee fo r the Implementation 
o f Textile Agreem ents.
[FR Doc. 81-23745 Filed 8-13-81; 8:45 am]
BILLING CODE 3510-25-M

COMMITTEE FOR PURCHASE FROM 
THE BUND AND OTHER SEVERELY 
HANDICAPPED

Procurement Ust 1981; Proposed 
Additions

AGENCY: Committee for Purchase From 
the Blind and Other Severely 
Handicapped.
ACTION: Proposed additions to 
procurement list.

SUMMARY: The Committee has received 
proposals to add to Procurement List 
1981 commodities to be produced by and 
a service to be provided by workshops 
for the blind and other severely 
handicapped.
COMMENTS MUST BE RECEIVED ON OR 
BEFORE: September 16,1981.
ADDRESS: Committee for Purchase From 
the Blind and Other Severely 
Handicapped, 200914th Street North, 
Suite 610, Arlington, Virginia 22201.
FOR FURTHER INFORMATION CONTACT:
C. W. Fletcher (703) 557-1145. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U .S.C. 
47(a)(2), 85 Stat. 77. Its purpose is to 
provide interested persons an 
opportunity to submit comments on the 
possible impact of the proposed action.

2The level of restraint has not been adjusted to 
reflect any imports after December 31,1980.

If the Committee approves the 
proposed additions, all entities of the 
Federal Government will be required to 
procure the commodities and service 
listed below from workshops for the 
blind or other severely handicapped.

It is proposed to add the following 
commodities and service to Procurement 
List 1981, November 12,1980 (45 FR 
74836):
C la ss 7510
Pocket Planning Set, 7510-01-023-0348 
Refill, Pocket Planning Set, 7510-01-021-9654

C la ss 8415
Socks, Extreme Cold Weather, 8415-00-177- 

7992, 8415-00-177-7993, 8415-00-177-7994

S IC  7369
Commissary Shelf Stocking and Custodial 

Services, Hanscom Air Force Base, 
Massachusetts.

[FR Doc. 81-23791 Filed 8-13-81; 8:45 am]

BILUNG CODE 6820-23-M

Procurement List 1981; Additions
AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped.
ACTION: Additions to procurement list.

SUMMARY: This action adds to 
Procurement List 1981 a service to be 
provided by and commodities to be 
produced by workshops for the blind 
and other severely handicapped.
EFFECTIVE DATE: August 14,1981.
ADDRESS: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, 2009 14th Street North, 
Suite 610, Arlington, Virginia 22201.
FOR FURTHER INFORMATION CONTACT:
C. W . Fletcher (703) 557-1145.
s u p p l e m e n t a r y  in f o r m a t io n : On May
15,1981 and June 26,1981, the 
Committee for Purchase from the Blind 
and Other Severely Handicapped 
published notices (46 FR 26806, and 46 
FR 33069) o f proposed additions to 
Procurement List 1981, November 12, 
1980 (45 FR 74836).

After consideration of the relevant 
matter presented, the Committee has 
determined that the service and 
commodities listed below are suitable 
for procurement by the Federal 
Government under 41 U .S.C. 46-48c, 85 
Stat. 77.

Accordingly, the following service and 
commodities are hereby added to 
Procurement List 1981:

S IC  7369
Commissary Shelf Stocking and Custodial 

Service, Lackland Air Force Base, Texas
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Class 7340
Flatware, Plastic, Picnic, 7340-00-170-8374, 

7340-00-205-3187, 7340-00-205-3342

(For G S A  Regions 1/8, 9,10)
C. W . Fletcher,
Executive Director.|FR Doc. 81-23792 Filed 8-13-81; 8:45 am)
BILUNG CODE 6820-33-M

COUNCIL ON ENVIRONMENTAL 
QUALITY

Agency Implementation of CEQ’s 
NEPA Regulations
August 6,1981,
a g e n c y : Council on Environmental 
Quality, Executive Office of the 
President.
ACTION: Request for public comments.

s u m m a r y : This notice requests public 
comments on Federal agency 
implementation of CE Q ’s NEPA  
regulations (40 CFR Part 1500 et seq.). 
ADDRESS: Comments should be 
addressed to General Counsel, Council 
on Environmental Quality, 722 Jackson 
Place, N.W., Washington, D.C. 20006; 
Attention: NEPA Regulations Oversight. 
d a t e : Comments should be received on 
or before October 13,1981.
FOR FURTHER INFORMATION CONTACT: 
Nancy Nord, General Counsel, Council 
on Environmental Quality, 722 Jackson 
Place, N.W.; (202) 395-5750. 
SUPPLEMENTAL INFORMATION: Since the 
creation of the Council on 
Environmental Quality in 1970 by the 
National Environmental Policy Act 
(NEPA), CEQ  has been responsible for 
overseeing federal efforts to comply 
with NEPA. In 1970, the Council issued 
Guidelines for the preparation of 
environmental impact statements. In 
1973 the Guidelines were revised to take 
into account the first three years of 
experience. However, many problems 
still existed,"and CEQ  conducted a 
broad investigation resulting in a 1976 
report called “Environmental Impact 
Statements: An Analysis of Six Years’ 
Experience by Seventy Federal 
Agencies.” In 1977 CEQ  began a new 
rulemaking process, including public 
hearings and extensive consultations 
with all interested organizations, 
especially the business community, state 
and local governments, and 
environmental groups. Final regulations 
were issued on November 29,1978, and 
became effective and binding upon most 
federal agencies July 30,1979, and for all 
remaining agencies on November 30,
1979.

Under the NEPA regulations each 
federal agency must adopt implementing

procedures after consultation with CEQ  
(see 40 CFR 1507.3). The Council 
published its Tenth Progress Report on 
Agency Implementing Procedures on 
May 7,1981.

Additional guidance, as provided by 
40 CFR 1506.7, on the NEPA process was 
published by CEQ  on general policy and 
procedures (Memorandum, Forty Most 
Asked Questions; March 23,1981; 46 FR 
18026-18038); and on the scoping 
process (Memorandum; April 30,1981).

The Council’s regulations and agency 
procedures issued pursuant thereto were 
designed to make the NEPA process 
more useful to decisionmakers and the 
public, reduce paperwork and delay, 
and establish procedures for referrals in 
case of interagency conflicts. As part of 
the Council's NEPA oversight 
responsibilities, and to further the goals 
of Executive Order ,12291, we are 
interested in the public’s views on how 
NEPA procedures issued by the various 
agencies have fostered implementation 
of NEPA. The Council wishes to solicit 
comments on the following questions:

1. Is the scoping process a useful 
procedure for identifying controversial 
issues?

2. Is the scoping process used at an 
appropriate stage in the development of 
agency proposals?

3. Is tiering being used to minimize 
repetition in environmental assessments 
and in environmental impact 
statements?

4. How categorical exclusions been 
adequately identified and defined?

5. Are environmental impact 
statements emphasizing analysis or 
description?

6. Are environmental documents being 
integrated with any other analyses 
required prior to taking action?

7. To what extent has duplication with 
state and local procedures been 
reduced, especially in states with legal 
requirements similar to NEPA?

8. Are there suggestions for reducing 
costs in preparation of environmental 
impact statements?

9. Are there suggestions for 
eliminating delays in the preparation of 
environmental impact statements?

10. To what extent, if any, have 
agencies required an applicant to submit 
information in excess of that needed to 
make a decision on an application?

11. What day-to-day agency practices 
could be improved to assure better 
compliance with NEPA?

By soliciting comments the Council 
wishes to identify possible methods by 
which the goals of NEPA can be more 
precisely and expeditiously 
accomplished. All suggestions and 
comments will be carefully considered. 
Commenters are requested to be as

specific as possible when commenting; it 
is preferable that particular cases or 
examples be cited. Limited resources do 
not allow us to investigate each case, 
but we can contact the agencies 
involved to secure their general 
compliance with NEPA and the 
regulations. The Council would 
appreciate receiving any responses on 
or before October 13,1981.

Note.—Attached is a related memorandum 
for Federal agency NEPA liaisons.
Nancy Nord,
General Counsel.

Memorandum for Federal Agency NEPA  
Liaisons—Revisions to Agency NEPA  
Procedures 
August 8,1981.

Since the issuance in 1979 of the Council’s 
regulations implementing the National 
Environmental Policy Act (40 CFR 1500 et 
seq.), almost all agencies of the federal 
government have issued their own 
procedures, as required by § 1507.3 of the 
regulations. Some agencies are now 
reviewing their existing procedures to 
accommodate new programs and to assure 
that they are benefiting from their recent 
experiences under the regulations. For 
example, agencies that were hesitant to use 
categorical exclusions, tiering, or other 
provisionsrin the regulations are now taking a 
second look at those provisions. The Council 
encourages such evaluations. We will be 
working with agencies to improve their 
efforts to use environmental documents to 
achieve the goals of the regulations: to make 
better decisions, and to reduce paperwork 
and delay-;

Section 1507.3 (“Agency Procedures”) 
states that “The procedures shall be adopted 
only after an opportunity for public review 
and after review by the Council for 
conformity with the Act and these regulations 
* * * Agencies shall continue-to review their 
policies and procedures and in consultation 
with the Council to revise them as necessary 
to ensure full compliance with the purposes 
and provisions of the Act.”

Agencies considering revisions to their 
NEPA procedures are requested to consult 
the Council during the early stages of their 
review so that C E Q  can advise them on the 
regulations and on the practices of other 
agencies. Agencies should make a special 
effort to consult other agencies with similar 
programs to coordinate their procedures, 
especially for programs requesting Similar 
information from applicants.

The cover letter transmitting proposed 
revisions should identify and explain any 
important or controversial changes. Proposed 
revisions should be transmitted to the 
Council prior to publication in the Federal 
Register and should be addressed to the CEQ  
General Counsel.

After Federal Register publication and 
completion of the public review period, the 
agency should send us the proposed final 
version, including the preamble with 
responses to comments, on a marked-up copy 
of the Federal Register version. The Council
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will review the proposed final procedures as 
expeditiously as possible and in no event will 
this review take longer than 30 days.Thank you for your cooperation.Nancy Nord,
General Counsel.(FR Doc. 81-23563 Filed 8-13-81; 8:45 am]
BILLING CODE 3125-01-M

DEPARTMENT OF DEFENSE

Office of the Secretary

Defense Intelligence Agency Advisory 
Committee; Closed Meeting

Pursuant to the provisions of 
Subsection (d) of Section 10 of Pub. L. 
92-463, as amended by Section 5 of Pub.
L. 94-409, notice is hereby given that a 
closed meeting of a Panel of the DIA  
Advisory Committee will be held as 
follows:

Thursday & Friday, 10-11, September 
1981, Pomponio Plaza, Rosslyn, Virginia. 
The entire meeting, commencing at 0900 
hours each day is devoted to the 
discussion of classified information as 
defined in Section 552b(c)(l), Title 5 of 
the U.S. Code and therefore will be 
closed to the public. Subject matter will 
be used in a study on Soviet naval 
trends.

Dated: August 10,1981.M. S. Healy,
O SD  Federal Register Liaison O fficer, 
Washington Headquarters Services, 
Department o f D efense.(FR Doc. 81-23613 Filed 8-13-81; 8:45 am]
BILLING CODE 3810-01-M

Overseas Dependents Schools; 
National Advisory Panel on the 
Education o f Handicapped 
Dependents; Meeting

The National Advisory Panel on the 
Education of Handicapped Dependents 
will meet in open session from 9:00 A M  
to 4:00 PM, 8-10 September 1981, at the 
Holiday Inn, 2460 Eisenhower Avenue, 
Alexandria, Virginia.

The mission of the Panel is to advise 
Ihe Director, DoD Dependents Schools 
(DoDDS), of unmet needs within the 
system for the education of handicapped 
children, to comment publicly on rules 
and regulations proposed for issuance 
by the Office of Dependents Schools 
(ODS) concerning education for the 
handicapped and on procedures for 
distribution of funds, and to assist ODS  
in developing and reporting all data and 
evaluation as may assist the Director in 
performance of his responsibilities 
under section 618 of Pub. L. 94-142.

The Panel will review the following: 
The status of special education in

DoDDS: DoDDS’s response to Advisory 
Panel recommendations, personnel 
development, parent education, 
intradepartmental cooperation, A 
administration, and the budget.

This meeting is open to the public: 
however, due to space constraints, 
anyone wishing to attend should contact 
the ODS coordinator, Dr. Diane Goltz, 
Chief, Special Education,'2461 
Eisenhower Avenue, Alexandria, 
Virginia 22331. (202) 325-7810.M. S. Healy,
O SD  Federal Register Liaison O fficer, 
Washington Headquarters Services, 
Department o f Defense.
August 10,1981.(FR Doc. 81-23614 Filed 8-13-81; 8:45 am]
BILLING CODE 3810-01-M

Defense Intelligence Agency Advisory 
Committee; Closed Meeting

Pursuant to the provisions of 
Subsection (d) of Section 10 of Pub. L. 
92-463, as amended by Section 5 of Pub.
L. 94-409, notice is hereby given that a 
closed meeting of the DIA Advisory 
Committee will be held as follows:

Thursday & Friday, 17-18 September 
1981, The Pentagon, Washington, D.C.

The entire meeting, commencing at 
0900 hours each day is devoted to the 
discussion of classified information as 
defined in Section 552b(c)(l), Title 5 of 
the U.S. Code and therefore will be 
closed to the public. The Committee will 
receive briefings on and. discuss several 
current critical intelligence issues and 
advise the Director, DIA on related 
scientific and technical intelligence 
matters.

Dated: August 11,1981.M. S. Healy,
O SD  Federal Register Liaison O fficer, 
Washington Headquarters Services, 
Department o f Defense.(FR Doc. 81-23746 Filed 8-13-81; 8:45 am]
BILLING CODE 3810-01-M

DEPARTMENT OF ENERGY

Energy Extension Service (EES) and 
State Energy Conservation (SECP) 
Regional Program Support Grants; 
Availability of Funding
AGENCY: Department of Energy.
ACTION: Notice of availability of funding.

s u m m a r y : This document announces the 
issuance of a Program Solicitation D E -  
FG41-81R197128 by the Department of 
Energy, Office of Regional Activities- 
Boston (ORA-Boston). The Solicitation 
invites grant application from states 
located in New England for funding of

projects in support of the states’ EES 
ahd SECP activities.
ADDRESS: Department of Energy, Office 
of Regional Activities, 150 Causeway 
Street, Boston, M A  02114.
FOR FURTHER INFORMATION CONTACT:
C . G . McGowan, State and Local 
Conservation Programs, Louise S. Urgo, 
Administration, Grant Management 
(617) 223-5207.
SUPPLEMENTARY INFORMATION:.

I. Background
II. Eligible Grantees
III. Eligible Activities

I. Background

The Department of Energy, Office of 
Regional Activities-Boston is making 
financial assistance available to the 
states located in the region to support 
their EES and SECP program.

The central focus of the EES and 
SECP programs is to foster energy 
conservation through development and 
implementation of comprehensive state 
plans, provision of financial and 
technical assistance and outreach 
programming directed toward small 
businesses and individuals, both 
residential and commercial consumers 
of energy, and state and local 
governments. In this context, energy 
conservation means efficient energy use 
or the utilization of renewable energy 
resources.

II. Eligible Grantees

Eligible grantees are the states located 
in the area serviced by the D O E-O R A  
Boston (Connecticut, Maine, Vermont, 
Massachusetts, New Hampshire, and 
Rhode Island).

III. Eligible Activities

Grants issued pursuant to this Notice 
are limited to the following projects:

1. Residential Energy Audit Support.
2. Local Government Energy 

Conservation Support.
3. Small Business Outreach. Support.
4. Alternative Energy Outreach • 

Support.
5. Energy Information Support.
6. Program Management Systems 

Support.

Application Procedures

The Program Solicitation and Grant 
Applications have been provided to 
each state in ORA-Boston and must be 
received no later than August 14,1981. 
Application content and evaluation 
criteria are set forth in the Program 
Solicitation.

It is anticipated that grant awards will 
be issued by August 28,1981.
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Dated in Washington, D C on August 5, 
1981.
Hilary J. Rauch,
Director, Procurement and A ssistance  
Management.
[FR Doc. 81-23744 Filed 8-13-81; 8:45 am]
BILLING CODE 6450-01-M

Conduct of Employees; Waiver for Jan 
W. Mares

Section 602(a) of the Department of 
Energy Organization Act (Pub. L. 95-91, 
hereinafter Referred to as the “Act”) 
prohibits a “supervisory employee”  
(defined in section 601(a) of the Act) of 
the Department from knowingly 
receiving compensation from, holding 
any official relation with, or having any 
pecuniary interest in any "energy 
concern” (defined in section 601(b) of 
the Act).

Section 602(c) of the Act authorizes 
the Secretary of Energy to waive the 
requirements of section 602(a) in cases 
of exceptional hardship or where the 
interest is a pension, insurance, or other 
similarly vested interest.

Mr. Jan W . Mares, who has been 
confirmed by the United States Senate 
for appointment to the position of 
Assistant Secretary for Fossil Energy of 
the Department of Energy, has a limited 
partnership interest in CPI Ltd. 1978/B, 
owns common stock and warrants to 
purchase common stock of Energy 
Resources Co., Inc., and owns common 
stock of Energy Resources, A .G . CPI Ltd. 
1978/B, Energy Resources Co., Inc., and 
Energy Resources, A .G ., have been 
determined to be energy concerns within 
the meaning of section 601(b) of the Act. 
He also has beneficial interests in two 
testamentary trusts that hold stock in 
Energy Resources Co., Inc., and Energy 
Resources, A .G ., and have other energy 
concern holdings. /

It has been established to my 
satisfaction that requiring immediate 
divestiture of the aforementioned energy 
concern interests would impose 
exceptional hardship on Mr. Mares 
within the meaning of section 602(c) of 
the Act. Accordingly, I have granted him 
a waiver of the divestiture requirements 
of section 602(a) of the Act—

(1) for a period of 120 days after 
commencement of his employm6nt with 
the Department, with respect to his 
limited partnership interest in CPI Ltd. 
1978/B and any energy concern stock 
received in exchange for such interest,

(2) for a period of 18 months after 
commencement of his employment with 
the Department, with respect to common 
stock and warrants to purchase common 
stock of Energy Resources, Co., Inc., and 
common stock of Energy Resources,

A .G ., owned by him or by two 
testamentary trusts in which he has 
beneficial interests, and

(3) for a period of 15 days after 
commencement of his employment with 
the Department, with respect to common 
stock of energy concerns (other than 
Energy Resources Co., Inc., and Energy 
Resources, A.G.) held by two 
testamentary trusts in which he has 
beneficial interests.

In addition, Mr. Mares has an interest 
in a pension plan of the Union Carbide 
Corporation. I am satisfied that Mr. 
Mares’ interest in the Union Carbide 
pension plan (under the Union Carbide 
Retirement Program) is a vested interest 
within the meaning of section 602(c) of 
the Act. Accordingly, I am waiving the 
divestiture requirements of section 
602(a) with regard to that interest for the 
duration of Mr. Mares’ employment with 
the Department.

Mr. Mares will be directed not to 
participate personally and substantially 
as a Government employee, while he 
holds the financial interests in energy 
concerns mentioned above, in any 
particular matter the outcome of which 
could have a direct and predictable 
effect on any such energy concern, 
unless the Secretary and the counselor 
agree that the financial interest in the 
particular matter is not so substantial as 
to be deemed likely to affect the 
integrity of the services which the 
Government may expect of him.

Dated: August 7,1981.
James B. Edwards,
Secretary.
[FR Doc. 81-23627 Filed 8-13-81; 8:45 am]
BILUNG CODE 6450-01-M

Economic Regulatory Administration

Plateau, Inc., Proposed Consent Order
AGENCY: Economic Regulatory 
Administration, DOE.
ACTION: Notice of Proposed Consent 
Order and opportunity for comment.

SUMMARY: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) announces that it has* 
executed a proposed Consent Order and 
provides an opportunity for public 
comment on the proposed Consent 
Order and potential claims against the 
refunds deposited in an escrow account 
established pursuant to the Consent 
Order.
d a t e : Comments by: September 14,1981. 
ADDRESS: Send comments to Alan L. 
Wehmeyer, Chief, Crude Products 
Program Management Branch, Central 
Enforcement District, 324 East 11th 
Street, Kansas City, Missouri 64106.

FOR FURTHER INFORMATION CONTACT: 
Alan L. Wehmeyer, Chief, Crude 
Products Program Management Branch, 
Central Enforcement District, 324 East 
11th Street, Kansas City, Missouri 64106. 
Phone (816) 374-5932.
SUPPLEMENTARY INFORMATION: On July
29.1981, the Office of Enforcement of 
the ERA executed a Consent Order with 
Plateau, Inc. (Plateau). Under 10 CFR  
205.199J(b), a Consent Order which 
involves a sum of $500,000 or more in 
the aggregate, excluding penalties and 
interest, becomes effective only after the 
DOE has received comments with 
respect to the proposed Consent Order. 
Although the ERA has signed and 
tentatively accepted the proposed 
Consent Order, the ERA may, after 
consideration of the comments it 
receives, withdraw its acceptance and, 
if appropriate, attempt to negotiate an 
alternative Consent Order.

L The Consent Order
Plateau, with its home office located 

in Albuquerque, New Mexico, is 
engaged in the refining of crude oil and 
sale of covered products, and is subject 
to the Mandatory Petroleum Price and 
Allocation Regulations at 10 CFR Parts 
210, 211, and 212. To resolve certain civil 
actions which could be brought by the 
Office of Enforcement of the Economic 
Regulatory Administration as a result of 
its audit of Plateau, the ERA Office of 
Enforcement and Plateau entered into a 
Consent Order, the significant terms of 
which are as follows:

1. The Office of Enforcement has 
examined Plateau’s books and records 
and reviewed all pertinent matters 
relating to Plateau’s compliance with the 
DOE petroleum price and allocation 
regulations in effect during the period 
from December 1,1973 through January
28.1981. All civil matters pertaining to 
compliance with the DOE petroleum 
price and allocation regulations by 
Plateau in sales and allocation of 
covered products during the period 
December 1,1973 through January 28, 
1981 are resolved by this Consent Order.

2. Plateau will refund the aggregate 
amount of $1,500,000 which includes 
interest through the date on which the 
Consent Order becomes effective, plus 
further interest as specified in the 
Consent Order.

3. Execution of the Consent Order 
constitutes neither an admission by 
Plateau nor a finding by DOE that 
Plateau has violated any statures or 
applicable regulations of the Cost of 
Living Council, the Federal Energy 
Office, the Federal Energy 
Administration or the Department of 
Energy.
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4. The provisions of 10 CFR 205.199J, 
including the publication of this Notice, 
are applicable to the Consent Order.

II. Disposition of Refunded Overcharges

In this Consent Order, Plateau agrees 
to refund, in full settlement of any civil 
liability with respect to actions which 
might be brought by the Office of 
Enforcement, ERA, arising out of the 
transactipns specified in l.l. above, the 
sum of $1,500,000 within 24 months after 
the Consent Order becomes effective. 
Plateau agrees to refund the sum of • 
$1,500,000 in the form of checks made 
payable to the United States 
Department of Energy and delivered to 
the Director of Enforcement, ERA. These 
funds will remain in a suitable account 
pending the determination of their 
proper disposition.

The DOE intends to distribute the 
refund amounts in accordance with 
applicable laws and regulations. 
Accordingly, distribution of such 
refunded overcharges requires that only 
those "persons” (as defined at 10 CFR  
205.2) who actually suffered a loss as a 
result of the transactions described in 
the Consent Order receive appropriate 
refunds. Because of the petroleum 
industry’s complex marketing system, 
overcharges may have been passed 
through as higher prices to subsequent 
purchasers or offset through devices 
such as the Old Oil Allocation 
(Entitlements) Program, 10 CFR 211.67.
In fact the adverse effects of the 
overcharges may have become so 
diffused that it is a practical 
impossibility to identify specific, 
adversely affected persons, in which 
case disposition of the refunds will be 
made in the general public interest by 
an appropriate means such as payment 
to the Treasury of the United States 
pursuant to 10 CFR 205.1991(a).
III. Submission of Notices of Claim

A . Potential Claimant: Interested 
persons who believe that they have a 
claim to all or a portion of the refund 
amount should provide written 
notification of the claim to the ERA at 
this time. Proof of claimsls not now 
being required. Written notification to 
the ERA at this time is requested 
primarily for the purpose of identifying 
valid potential claims to the refund 
amount. After potential claims are 
identified, procedures for the making of 
proof of claims may be established. 
Failure by a person to provide written 
notification of a potential claim within 
the comment period for this Notice may 
result in the DOE irrevocably disbursing 
the funds to other claimants or in the 
general public interest.

B. Other Comments: The ERA invites 
interested persons to comment on the 
terms, conditions, or procedural aspects 
of this Consent Order. You should 
submit your comments or written 
notification of a claim on or before 
September 14,1981, to Alan L. 
Wehmeyer, Chief, Crude Products 
Program Management Branch, ERA  
Central Enforcement District, U.S. 
Department of Energy, 324 East 11th 
Street, Kansas City, Missouri 64106. You 
may obtain a free copy of the Consent 
Order by writing to the same address.

You should identify your comments or 
written notification of a claim on the 
outside of your envelope and on the 
documents you submit with the 
designation “Comments on Plateau 
Consent Order.” We will consider all 
comments we receive within 30 days 
after the publication of this notice. You 
should identify any information or data 
which is, in your opinion, confidential 
and submit it in accordance with the 
procedures in 10 CFR 205.9(f).

Issued in Kansas City, Missouri on the 3rd 
day of August, 1981.
William D. Miller,
D istrict Manager, Econom ic Regulatory 
Adm inistration.Concurrence:
David H . Jackson,
C h ief Enforcem ent Counsel, Central 
Enforcement D istrict.[FR Doc. 81-23628 Filed 8-13-81; 8*45 am]BILLING CODE 6450-01-M
True Oil Co.; Proposed Remedial Order

Pursuant to 10 CFR 205.192(c), the 
Economic Regulatory Adminstration 
(ERA) of the Department of Energy 
hereby gives notice of a Proposed 
Remedial Order which was issued to 
True Oil Company of Casper, Wyoming.

This Proposed Remedial Order 
charged True Oil Company with pricing 
violations in the amount of $4.4 million 
in sales of propane, butane, and natural 
gasoline during the time period 
September 1,1973 through October 31,
1978.

A  copy of the Proposed Remedial 
Order, with confidential information 
deleted, may be obtained from William 
D. Miller, District Manager of 
Enforcement, 324 East 11th Street, 
Kansas City, Missouri 64106. On or 
before August 31,1981, any aggrieved 
person may file a Notice of Objection 
with the Office of Hearings and 
Appeals, 2000 M Street, N.W ., 
Washington, D.C., 20461, in accordance 
with 10 CFR 205.193.

Issued in Kansas City, Missouri, on the 6th 
day of August 1981.
William D. Miller,
D istrict Manager, Central Enforcement 
D istrict.

David H. Jackson,
Chief, Enforcement Counsel, Central 
Enforcem ent D istrict.[FR Doc. 81-25743 Filed 8-13-81; 8:45 am]BILLING CODE 6450-01-M
Federal Energy Regulatory 
Commission

[D ocket No. R P81-98-000J

ANR Storage Co.; Proposed Changes 
in FERC Gas Tariff
August 7,1981.

Take notice that A N R Storage 
Company (ANR), on July 31,1981, 
tendered for filing proposed changes in 
its FERC Gas Tariff, Original Volume 
No. 2 to become effective September 1, 
1981. The proposed changes would 
increase the, charges of A N R  to all of its 
customers by $8,815,344 over those 
currently in effect. However, certain 
charges currently in effect will be 
reduced by $520,140 if a proposed 
Stipulation and Agreement pending 
before the Commission, which is 
incorporated in the charges herein . 
proposed, is approved prior to the 
effective date of the charges proposed 
herein; in which case, the proposed 
charges would increase revenues of 
A N R  by $9,335,484.

A N R states that the principal reasons 
for the proposed changes are: 
Substantial additional investments in 
storage plant; increased costs of capital; 
and increased levels of operation and 
maintenance expense.

Copies of the filing were served on all 
the Company’s customers.

Any party desiring to be heard or to 
protest said filing? should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capital Street, N.E., Washington, 
D.C. 20426, in accordance with § §1.8 
and 1.10 of the Commission’s rules of 
practice and procedure (18 CFR 1.8,
1.10). All such petitions or protests 
should be filed on or before Aug. 19, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing.to 
become a party must file a petition to 
intervene. Copies of this filing are on file
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with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23702 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M
[Docket No. CP81-425-000]

Arkansas Louisiana Gas Co.; 
Application
August 7,1981.

Take notice that on July 17,1981, 
Arkansas Louisiana Gas Company 
(Applicant), P.O. Box 21734, Shreveport, 
Louisiana 71151, filed in Docket No. 
CP81-425-000 an application pursuant to 
Section 7(b) of the Natural Gas Act for 
permission and approval to abandon the 
sale of gas to the trustee in bankruptcy 
of the estate of Southeastern 
Development and Gas Authority for 
resale, all as more fully set forth in the 
application which is on file with the 
Commisison and open to public 
inspection.

It is submitted that by order issued 
January 29,1981, in Docket No. CP80- 
335 Applicant was authorized to sell 
natural gas to Charles C. Kelly, Trustee 
in Bankruptcy of the estate of 
Southeastern Oklahoma Development 
and Gas Authority for resale for the 
supply of the town of Talihina, 
Oklahoma. Applicant further submits 
that such sales averaged 300 M cf of gas 
per day.

Applicant states that through 
bankruptcy proceedings in the United 
States Bankruptcy Court for the Western 
District of Oklahoma, it purchased the 
gas distribution system serving Talihina, 
Oklahoma. As a result of such purchase, 
it is submitted, Applicant’s sale of gas 
for resale to the operator of the Talihina 
distribution system is no longer 
necessary as Applicant is noW 
delivering gas into its own distribution 
facilities for retail sale.

Applicant asserts, however, that its 
jurisdictional tap and metering facilities 
would continue to be used to deliver gas 
received into Applicant’s distribution 
facilities. It is further asserted that all 
gas received into the Talihina 
distribution system would be consumed 
within the system and would be sold by 
Applicant at retail to consumers at 
Applicant’s uniform statewide retail 
rates.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August
28,1981, file with the Federal Energy 
Regulatory Commisison, Washington, 
D.C. 20426, a petition to intervene or a

protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federl Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission’s Rules of 
Practice and Procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that permission and 
approval for the proposed abandonment 
are required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23717 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M
[D ocket No. ER 81-650-000]

Arkansas Power & Light Co.; Filing
August 7,1981.

The filing Company submits the 
following:

Take notice that on July 31,1981, 
Arkansas Power & Light Company 
(Arkansas) tendered for filing a 
proposed change in one of the 
Company’s rate schedules:
Arkansas Power & Light Company Rate

Schedule FERC No. 79.
According to Arkansas, Rate Schedule 

FERC No. 79 is a contract between the 
Company and the Conway Corporation 
of Conway, Arkansas. Arkansas 
indicates that the change in FERC No. 79 
includes the addition of one point of 
delivery. Arkansas further indicates that 
the change in FERC No. 79 is proposed

to take effect on or about August 1,1981. 
For this reason, the Company requests 
waiver of the Commission’s notice 
requirements.

Arkansas states that there will be no 
change in rates or provisions in the 
schedule other than noted above.

According to Arkansas a copy of the 
filing has been mailed to the Conway 
Corporation.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests 
should be filed on or before August 28, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.(FR Doc. 81-23718 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M
[D ocket No. C P81-414-000]

Blue Dolphin Pipe Line Co.; Application
August 7,1981.

Take notice that on July 13,1981, Blue 
Dolphin Pipe Line Company (Applicant),
P.O. Box 2463, One Shell Plaza, Houston, 
Texas 77001, filed in Docket No. CP81- 
414-000 an application pursuant to 
Section 7(c) of the Natural Gas Act and 
Section 157.7(c) of the Regulations 
thereunder (18 CFR 157.7(c)) for a 
certificate of public convenience and 
necessity authorizing the construction 
and operation of facilities to make 
miscellaneous rearrangements on its 
system, all as more fully set forth in the 
application which is on Hie with the 
Commission and open to public 
inspection.

The stated purpose of this budget-type 
application is to augment Applicant’s 
ability to act with reasonable dispatch 
in making miscellaneous 
rearrangements which would not result 
in any material change in the 
transportation and sales service 
presently rendered by Applicant.

Applicant states that the total cost of 
the proposed facilities would not exceed 
$20,000. Applicant further states that the
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cost of the proposed fatalities would be 
financed with funds generated from 
internal sources.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August
28,1981, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leavé to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given.

Under the procedure/herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing.Kenneth F. Plumb,
Secretary.[FR Doc. 81-23719 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M
[Docket EF80-2011 (Rem and))

Bonneville Power Administration;
Filing

August 10,1981.
Take notice that on July 10,1981, 

Bonneville Power Administration (BPA) 
filed a Response to Commission Order 
of November 21,1980, Remanding Rates 
Without Prejudice. By order issued 
December 3,1979, the Assistant 
Secretary for Resource Applications of 
the Department of Energy confirmed and

approved on an interim basis BPA’s 
wholesale power rates and special 
contract rates effective December 20,
1979. In its order dated November 21,
1980, the Commission remanded to BP A , 
without prejudice, the 1979 wholesale 
power rates in order for BPA to 
demonstrate that such rates and charges 
were in accordance with applicable 
statutory standards [Order Remanding 
Rates Without Prejudice, Docket No. 
EF80-2011 (November 21,1980)).

BPA states that its response is in the 
form of 13 exhibits which provide 
revenue estimates, load and sales data, 
BPA’s data manipulation program for 
the period operating year 1980 through 
operating year 2021, projections of 
power loads and resources, an 
explanation of BPA’s 1978 planning 
guidelines, BPA’s explanation of data 
inputs and adjustments to its revenue 
estimate program output pertaining to 
revenue forecasting and a 197810-year 
secondary energy analysis.

According to BPA, with its response, 
the record is sufficient to demonstrate 
that the proposed rates are fixed and 
established (1) with a view to 
encouraging the widest diversified use 
of electric power at the lowest possible 
rates to consumers consistent with 
sound business principles and (2) having 
regard to the recovery of the cost of 
producing and transmitting such electric 
power, including amortization of the 
capital investment allocated to power 
over a reasonable period o f years and 
payments provided for in section 
11(b)(9) of the Federal Columbia River 
Transmission Systems Act (Pub. L. 93- 
454).

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with § § 1.8 
and 1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8 and
1.10). All such petitions or protests 
should be filed on or before August 31,
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.Kenneth F. Plumb,
Secretary.[FR Doc. 81-23747 Filed 8-13-81:8:45 am]BILLING CODE 6450-85-M '

[D ocket Nos. EF81-2011 and EF81-2021]

i Bonneville Power Administration; 
Filing
August 11,1981.

Take notice that on August 3,1981, 
Bonneville Power Administration (BPA) 
submitted for filing an amendment to its 
original filing, filed June 24,1981, in 
Docket Nos. EF81-2011 and EF81-2021. 
BPA states that the amendment is a 
supplement to the revenue Forecast 
Workpapers which explains: (1) the 
contents of each of the workpapers and
(2) how they were used to forecast 
revenues under the present and 
proposed rates. BPA states that the 
supplement is not intended to provide a 
detailed explanation of how each 
component of the revenue forecast was 
developed. Rather, says BPA, the 
supplement indicates which documents 
were relied upon in forecasting the 
revenues.

Any person desiring to be heard or to 
protest this filing should file comments 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426, on or 
before August 24,1981. Comments will 
be considered by the Commission in 
determing the appropriate action to be 
taken. Copies of this agreement are on 
file with the Commission and are 
available for the public inspection. Kenneth F. Plumb,
Secretary.[FR Doc. 81-23760 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M
[D ocket No. ER 81-655-000]

Central Illinois Public Service Co.; 
Filing
August 11,1981.

The filing Company submits the 
following:

Take notice that on August 3,1981, 
Central Illinois Public Service Company 
tendered for filing Eighth Supplemental 
Agreement dated July 15,1981, to the 
Interconnection Agreement dated May 
1,1966, between Central Illinois Public 
Service Company and Public Service 
Company of Indiana, Inc.

Copies of this filing have been sent to 
the Public Service Company of Indiana, 
the Public Service Commission of 
Indiana and the Illinois Commerce 
Commission.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with §§1.8



Federal Register / V o l. 46, N o. 157 / Friday, August 14, 1981 / Notices 41137

and 1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests 
should be filed on or before August 31, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 23748 Filed 8-13-81; 8:45 am]BILUNG CODE 6450-85-M
[Docket No. ER 81-649-000]

Central Vermont Public Service Corp.; 
Filing
August 7,1981.

The filing Company submits the 
following:

Take notice that on July 31,1981, 
Central Vermont Public Service 
Corporation (Central Vermont) tendered 
for filing a proposed RS-1 Rate which is 
applicable to Central Vermont’s 
subsidiary, Connecticut Valley Electric 
Company Inc. (Connecticut Valley) 
which is located in the State of New  
Hampshire. The proposed rate is 
requested to become effective for 
deliveries of power and energy on and 
after October 1,1981.

The RS-1 is Rate intended to 
supersede the present R-8A Rate. 
Central Vermont states that the filing 
would increase revenues from the 
affected customer by an estimated 
$122,311 or 1.8% for the twelve-month 
period preceding October 1,1981.

According to Central Vermont, the 
RS-1 rate is a formula rate designed to 
reflect year-to-year changes in cost of 
service subject to the authority of the. 
Commission to review the operation of 
the formula and order refunds. Central 
Vermont says that it has filed the rate in 
formula format to ensure recovery of the 
cost of providing the Connecticut Valley 
service, to simplify and ease 
administrative burdens and to recognize 
that over 85% of Central Vermont’s cost 
of serving Connecticut Valley reflects 
payments to other utilities under 
jurisdictional rate schedules. *

Central Vermont states that is has 
served copies of the filing on the 
affected customer and on the New  
Hampshire Public Utilities Commission.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825

North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests 
should be filed on or before August 28, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23720 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M
[D ocket No. C P 81-427-000]

Cities Service Gas Co.; Application
August 7,1981.

Take notice that on July 20,1981, 
Cities Service Gas Company 
(Applicant), P.O. Box 25128, Oklahoma 
City, Oklahoma 73125, filed in Docket 
No. CP81-427-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the construction and operation of 
certain pipeline taps, measuring, 
regulating and appurtenant facilities in 
order to render natural gas service to 
five right-of-way grantors, all as more 
fully set forth in the application which is 
on file with the Commission and open to 
public inspection.

Applicant proposes to construct and 
operate facilities to provide natural gas 
service to five right-of-way grantors as 
follows:

1. Tap on Applicant’s Overbrook 4- 
inch transmission pipeline in Osage 
County, Kansas, and construct 
measuring, regulating and appurtenant 
facilities for delivery of natural gas to 
Marvin W . Allen.

2. Tap on Applicant’s Alden Storage 
Field 16-inch pipeline in Rice County, 
Kansas, and construct measuring, 
regulating and appurtenant facilities for 
delivery of natural gas to Wendell B. 
Carter.

3. Tap on Applicant’s Maysville 20- 
inch transmission pipeline in McClain 
County, Oklahoma, and construct 
measuring, regulating and appurtenant 
facilities for delivery of natural gas to 
Eugene Hill.

4. Tap on Applicant’s McLouth 
Storage Field 8-inch pipeline in 
Leavenworth County, Kansas, and 
construct measuring, regulating and

appurtenant facilities for delivery of 
natural gas to James P. Jeannin.

5. Tap on Applicant’s Craig-Glavin 16- 
inch transmission pipeline in Johnson 
County, Kansas, and construct 
measuring, regulating and appurtenant 
facilities for delivery of natural gas to 
Joseph E. Ryckert.

Applicant states that it presently 
anticipates that the sales to Wendell B. 
Carter and James P. Jeannin would be 
made directly by Applicant and the 
sales to the other three customers would 
be made to The Gas Service Company 
for resale.

Applicant estimates the total cost of 
the facilities proposed herein to be 
approximately $5,201 which costs 
Applicant would finance from treasury 
funds on hand. Applicant further 
estimates that the gas required annually 
by each domestic customer would be 
approximately 250 Mcf.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August
28,1981, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or
1,10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the* Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given.

Under the procedure herein provided 
for, unless otherwise advised, it will be
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unnecessary for Applicant to appear or 
be represent§d at the hearing.Kenneth F. Plumb,
Secretary.(FR Doc. 81-23721 Filed 8-13-81; 8:45 am)BILLING CODE 6450-85-M
[Docket No. ER 81-498-000]

Cleveland Electric Illuminating Co.; 
Filing
August 7,1981.

The filing company submits the 
following:

Take notice that on July 31,1981, the 
CA P CO  Group filed Amendment No. 1, 
entered into as the 1st day of August, 
1981, to the CA PCO  Basic Operating 
Agreement, as amended September 1, 
1980, which is on file with the 
Commission and identified by the Rate 
Schedule numbers shown for each listed 
Company:

FERC
rate

schedule
No.

The Cleveland Electric Illuminating C d______ ____ 15
Duquesne Light C o.............. ....................................... 15
Ohio Edison C o___________..........__________ ...... 144
Pennsylvania Power Co..... . 35
The Toledo Edison C o ........... ...........................___ _ 27

Amendment No. 1 amends the CA P CO  
Basic Operating Agreement to add a 
new class of service in new Schedule 
“H” for the reservation and delivery of 
Non-CAPCO Power.

No new facilities will be installed nor 
will existing facilities be modified in 
order to provide the service covered by 
the proposed Amendment. It is 
requested that Amendment No. 1 
become effective August 3,1981.

Any person desiring to be heard or to 
make any protest with reference to the 
subject matter of this Notice should, on 
or before August 28,1981, file with die 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, petitions to 
intervene or protest in accordance with 
the requirements of the Commission’s 
Rules of Practice and Procedure (18 CFR
1.8 or 1.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Persons wishing to participate as a party 
in any hearing therein must file petitions 
to intervene in accordance with the 
Commission’s Rules. The documents 
referred to herein are on file with the

Commission and are available for public 
inspection.Kenneth F. Plumb,
Secretary.[FR Doc. 81-23671 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M
[Docket No. ER 81-658-000]

Cleveland Electric Illuminating Co.; 
Filing
August 10,1981.

The filing company submits the 
following:

Take notice that on August 4,1981, 
The Cleveland Electric Illuminating 
Company (CEI) tendered for filing an 
executed Service Agreement and 
Exhibits A  and B thereto, providing for 
transmission by CEI of approximately 35 
M W  of power from the 345 kv 
interconnection point on CEI’s Juniper— 
Canton Line with the Ohio Power 
Company to the City of Cleveland, Ohio 
(City) in accordance with the terms and 
conditions of CEI’s FERC Transmission 
Service Tariff.

CEI has requested waiver of the 
FERC’s 60-day notice requirement in 
order to permit commencement of 
transmission service on August 1,1981.'

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with § § 1.8 and 1.10 of the Commission’s 
Rules of Practice and Procedure (18 CFR
1.8,1.10). All such petitions or protests 
should be filed on or before August 31, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this application are 
on file with the Commission and are 
available for public inspection.Kenneth F. Plumb,
Secretary.[FR Doc. 81-23781 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M
[D ocket No. C P81-433-000]

Columbia Gas Transmission Corp.; 
Application
August 7,1981.

Take notice that on July 28,1981, 
Columbia Gas Transmission 
Corporation (Applicant), 1700 
MacCorkle Avenue, S.E., Charleston, 
West Virginia 25314, filed in Docket No. 
CP81-433-000 an application pursuant to

Section 7 of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the construction 
and operation of certain natural gas 
facilities and the sales of natural gas 
under new service agreements and for 
permission and approval to abandon 
certain natural gas facilities, all as more 
fully set forth in the application which is 
on file with the Commission and open to 
public inspection.

Applicant specifically proposes to 
construct and operate the following:

(1) 103.7 miles of 24-inch pipeline loop 
in six sections located in Bedford, 
Greene, Fayette, Somerset, Fulton, 
Franklin, Adams, and York Counties, 
Pennsylvania, and Washington County, 
Maryland;

(2) 7.3 miles of 16-inch pipeline loop in 
Orange County, New York;

(3) A  1,160 horsepower compressor 
unit at the Artemas compressor station 
in Bedford County, Pennsylvania;

(4) Two 1,350 horsepower compressor 
units at the Eagle compressor station in 
Chester County, Pennsylvania;

(5) A  1,160 horsepower compressor 
unit at the Easton compressor station in 
Northampton County, Pennsylvania;

(6) A  375 horsepower compressor unit 
at the Easton compressor station in 
Northampton County, Pennsylvania;

(7) Two 375 horsepower compressor 
units at the Renovo compressor station 
in Clinton County, Pennsylvania.

The cost of the proposed construction 
is estimated to be $71,977,000 which 
would be financed from funds obtained 
from Applicant’s parent, The Columbia 
Gas System, Inc.

It is asserted that certain of 
Applicant’s existing wholesale 
customers have requested changes in 
their service levels as of the 1982-1983 
winter period. Applicant states that 
these requested changes result in a net 
increase in the total daily entitlement of 
such customers of approximately 191,700 
M cf of natural gas per day. Furthermore, 
Applicant avers that one of its existing 
wholesale customers, Columbia Gas of 
Pennsylvania, Inc. (CPA), has 
experienced growth in the eastern 
portion of its market area and has 
requested increased deliveries within its 
existing total daily entitlement at points 
of delivery supplied via Applicant’s 1804 
System. It is stated that these increased 
deliveries Would be offset by reduced 
requirements in the western portion of 
CP A ’s market area.

Applicant submits that to serve 
certain of the requested total daily 
entitlement increases and other requests 
for increased deliveries it would be 
necessary to increase the capability of 
Applicant’s 1804 System between
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Waynesburg and Eagle compressor 
stations, the Port Jervis System between 
Eagle compressor station and New York, 
and the A-5 System between the Port 
Jervis System and Nyack, New York. It 
would also be necessary to increase 
Applicant’s capabilities to deliver 
exchange volumes to Transcontinental 
Gas Pipe Line Corporation (Transco) at 
Easton and Renovo compressor stations, 
it is asserted.

Applicant contends that the capacity 
deficiency in the Port Jervis and A-5  
Systems would be overcome by the 
proposed construction and operation of
7.3 miles of 16-inch pipeline loop in 
Orange County, New York, the two 1,350 
horsepower compressor units at Eagle 
compressor station in Chester County, 
Pennsylvania, and the 1,160 horsepower 
unit at Easton compressor station in 
Northampton County, Pennsylvania. 
Applicant asserts that to eliminate the 
overall deficiency in the A-5, Port Jervis 
and 1804 Systems the capabilities of the 
1804 System must be increased by 97,200 
Mcf per day. Applicant alleges that the 
proposed construction and operation of
103.7 miles of 24-inch pipeline loop 
located in Bedford, Greene, Fayette, , 
Somerset, Fulton, Franklin, Adams, and 
York Counties, Pennsylvania, and 
Washington County, Maryland, and the 
1,160 horsepower compressor unit at the 
Artemas compressor station would 
provide the required increase in the 1804 
System. Applicant contends that die 
proposed construction and operation of 
the 375 horsepower unit at the Easton 
compressor station would eliminate the 
deficiency in Applicant’s ability to 
deliver exchange volumes to Transco at 
the required 1962-1983 level with the 
existing Easton compressor station 
facilities. Furthermqre, Applicant states 
that the proposed cohstruction and 
operation of the two 375 horsepower 
units at the Renovo compressor station 
would overcome the deficiency in 
Applicant’s ability to deliver exchange 
volumes to Transco at the required 
levels with the existing Renovo 
compressor station facilities beginning 
with the 1983 summer period.

Applicant also proposes to abandon 
one 880 horsepower and one 500 
horsepower compressor units at Eagle 
compressor station in Chester County, 
Pennsylvania. It is asserted that the 
location of Eagle compressor station is a 
high load factor operation and requires 

-a high degree of reliability. Applicant 
states that the facilities proposed to be 
abandoned have accumulated 190,000 
operating hours and that there are 
certain pressure losses inherent in these 
units primarily related to discharge 
piping and pulsation lossses in the

cylinders and piping which are 
impractical to remedy due to the age 
and vintage of the facility.

Furthermore, Applicant requests 
authorization to sell natural gas to 
certain of its customers under the 
following revised service agreements:
Non-Eastern Market Area Customers

(1) A  revised service agreement with 
Columbia Gas of Ohio, Inc. effectuating 
a decrease in its contract demand under 
Rate Schedule CD S of 11,500 M cf per 
day from 1,417,500 M cf per day to
1.406.000 M cf per day in Zone 4 and an 
offsetting increase in contract demand 
of 11,700 dekatherms (dt) equivalent per 
day from 89,500 dt equivalent per day to 
101,200 dt equivalent per day in Zone 6.

(2) A  revised service agreement with 
Columbia Gas of West Virginia, Inc. 
effectuating a decrease in its contract 
demand under Rate Schedule CD S of
18.000 M cf per day from 167,300 M cf per 
day to 149,300 M cf per pay in Zone 1 
and an offsetting increase in contract 
demand of 18,300 dt equivalent per day 
from 138,000 dt equivalent per day to 
156,300 dt equivalent per day in Zone 6.

(3) A  revised service agreement with 
Waterville Gas and Oil Company 
effectuating an increase in its maximum 
daily obligation under Rate Schedule 
S G S  of 500 M cf per day from 4,500 M cf 
per day to 5,000 M cf per day in Zone 4.
Eastern Market Area Customers

(1J A  revised service agreement with 
Baltimore Gas and Electric Company 
effectuating an increase in its contract 
demand under Rate Schedule CD S of
40.000 dt equivalent per day from
860.000 dt equivalent per day to 400,000 
dt equivalent per day and a reduction in 
its winter contract quantity, under Rate 
Schedule W S, of 2,530,000 dt equivalent 
from 8,280,000 dt equivalent to 5,750,000 
dt equivalent m Zone 2.

(2) A  revised service agreement with 
Bluefield Gas Company (Bluefield) 
effectuating an increase in its total daily 
entitlement under Rate Schedules CD S  
and W S of 700 M cf per day from 9,700 
M cf per day to 10,400 M cf per day in 
Zone 1. The proposed CD S increase is 
400 M cf per day from 5,600 M cf per day . 
to 6,000 M cf per day. The proposed 
increase in maximum daily quantity 
under Rate Schedule W S is 300 M cf per 
day from 4,100 M cf per day to 4,400 M cf 
per day. In addition, Bluefield has 
requested an increase in its winter 
contract quantity under Rate Schedule 
W S of 18,000 M cf from 246,000 M cf to
264.000 Mcf.

(3) A  revised service agreement with 
Central Hudson Gas and Electric 
Corporation effectuating an increase in 
its contract demand under Rate

Schedule CD S of 3,000 dt equivalent per 
day from 16,100 dt equivalent per day to 
19,100 dt equivalent per day in Zone 7.

(4) A  revised service agreement with 
Commonwealth Gas Pipeline 
Corporation effectuating an increase in 
its contract demand under Rate 
Schedule CD S of 29,504 dt equivalent 
per day from 213,496 dt equivalent per 
day to 243,000 dt equivalent per day in 
Zone 2.

(5) A  revised service agreement with 
Lynchburg Gas Company effectuating an 
increase in its contract demand under 
Rate Schedule CD S of 1,800 dt 
equivalent per day from 12,200 dt 
equivalent per day to 14,000 dt 
equivalent per day in Zone 2.

(6) A  revised service agreement with 
Orange and Rockland Utilities, Inc. 
effectuating an increase in its contract 
demand under Rate Schedule C D S  of
13.000 dt equivalent per day from 42,100 
dt equivalent per day to 55,100 dt 
equivalent per day in Zone 7.

(7) A  revised service agreement with 
Penn Fuel Gas, Inc. effectuating an 
increase in its contract demand under 
Rate Schedule CD S o f6,500 dt 
equivalent per day from 20,700 dt 
equivalent per day to 27,200 dt 
equivalent per day in Zone 6.

(8) A  revised service agreement with 
Pennsylvania Gas and Water Company 
effectuating an increase in its contract 
demand under Rate Schedule CD S of 
26,300 dt equivalent per day from 39,700 
dt equivalent per day to 66,000 dt 
equivalent per day in Zone.6.

(9) A  revised service agreement with 
U G I Corporation (UGI) effectuating an 
increase in its total daily entitlement 
under Rate Schedules CD S and W S of
30.000 dt equivalent per day from
300.000 dt equivalent per day to 330,000 
dt equivalent per day. The proposed 
CD S increase is 15,000 dt equivalent per 
day from 250,000 dt equivalent per day 
to 265,000 dt equivalent per day. The 
proposed increase for maximum daily 
quantity under Rate Schedule W S is
15.000 dt equivalent per day from 50,000 
dt equivalent per day to 65,000 dt 
equivalent per day. In addition, U GI has 
requested an increase in its winter 
contract quantity under Rate Schedule 
W S of 750,000 dt equivalent from
2.500.000 dt equivalent to 3,250,000 dt 
equivalent in Zone 6.

(10) A  revised service agreement with 
Washington Gas Light Company 
effectuating an increase in its contract 
demand under Rate Schedule CD S of
42,500 dt equivalent per day from 
408,900 dt equivalent per day to 451,400 
dt equivalent per day in Zone 2.

It is asserted that the total net 
increase in total daily entitlement
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requested by Applicant’s non-Eastem 
Market Area customers is 
approximately 500 M cf per day and that 
Applicant is able to serve these 
requirements from its existing supply 
and with its existing facilities. It is also 
stated that the revised service 
agreements between Applicant and its 
Eastern Market Area customers are 
conditioned upon completion of the 
construction proposed herein and the 
availability of Applicant’s Cove Point 
supply from its affiliate, Columbia LNG  
Corporation.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August
28,1981, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulatons under the 
Natural Gas Act (18 CFR 157.70). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission’s Rules of 
Practice and Procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate and permission and approval 
for the proposed abandonment are 
required by the public convenience and 
necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing.
Kenneth F. Plumb,
Secretary.|FR Doc. 81-23722 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M

[Docket No. TA81-2-21 (PGA81-2, IPR81-2 
and AP81-2]

Columbia Gas Transmission Corp.; 
Proposed Changes in FERC Gas Tariff
August 7,1981.

Take notice that Columbia Gas 
Transmission Corporation (Columbia) 
on July 31,1981, tendered for filing 
proposed changes in its FERC Gas Tariff 
Original Volume No. 1, as follows:
Seventy-Third Revised Sheet No. 16 
Twenty-First Revised Sheet No. 16A 
Eighteenth Revised Sheet No. 64 
Fifth Revised Sheet Nos. 64E through 641

These proposed changes to be 
effective September 1,1981, reflect the 
following:

(1) A  PGA rate adjustment, pursuant 
to Section 20.3 of the General Terms and 
Conditions of Columbia’s FERC Gas 
Tariff, Original Volume No. 1, to recover 
an increase in the cost of gas purchased 
of $381,902,330 based on the six months 
ending February 28,1982.

(2) A  Commodity Surcharge, pursuant 
to Section 20.6 of the General Terms and 
Conditions of Columbia’s FERC Gas 
Tariff, Original Volume No. 1, to recover 
the deferred purchased gas cost balance 
of $124,890,831 at June 30,1981, over the 
six month period September 1,1981 
through February 28,1982.

(3) An Advance Payment Adjustment, 
pursuant to Article IX of the Stipulation 
and Agreement in Docket No. RP76-94, 
et at., approved by Commission Letter 
Order issued March 16,1978. Such 
Advance Payment Adjustment provides 
for an annual reduction of $1,135,520.

(4) The elimination of the credit 
Transportation Surchage Adjustment 
which became effective March 1,1981 
and terminates August 31,1981, 
pursuant to Articles XI and XVIII of the 
Stipulation and Agreement in Docket 
No. RP78-19, et al, approved by 
Commission Letter Order issued July 3, 
1979. *

Copies of the filing were served upon 
the Company’s jurisdictional customers 
and interested state commission.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, Union 
Center Plaza Building, 825 North Capitol 
Street, N.W ., Washington, D.C. 20426, in 
accordance with Sections 1.8 and 1.10 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 1.8 and 1.10). All such 
petitions or protests should be filed on 
or before August 19,1981. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party

must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Kenneth F. plumb,
Secretary.[FR Doc. 81-23672 Filed 8-13-81; 8:45 am]BILUNG CODE 6450-85-M
[Docket No. TA81-2-21-001 (LFUT81-2)]

Columbia Gas Transmission Corp.; 
Proposed Changes in FERC Gas Tariff
August 7,1981.

Take notice that Columbia Gas 
Transmission Corporation (Columbia) 
on July 15,1981, tendered for filing the 
following revised tariff sheets to its 
FERC Gas Tariff, Original Volume No. 1, 
to become effective May 1,1981.
Seventy-Second Revised Sheet No. 16 
Twentieth Revised Sheet No. 16A

Columbia states that the foregoing 
tariff sheets are being filed to reflect the 
elimination of the current Louisiana 
First Use Tax Rate Adjustment pursuant 
to Commission Order issued June 29, 
1981, and the current Surcharge for 
Deferred LFUT Costs from its currently 
effective sales rates.

Copies of the filing were served upon 
the Company’s jurisdictional customers 
and interested state commissions.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, Union 
Center Plaza Building, 825 North Capitol 
Street, N.E., Washington, D.C. 20426, in 
accordance with Sections 1.8 and 1.10 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 1.8 and 1.10). All such 
petitions or protests should be filed on 
or before August 14,1981. Protests will 
be considered by the Commisison in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Coinmisison and are available for public 
inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23704 Filed 8-18-81; 8:45 am]BILUNG CODE 6450-85-M
[Docket No. ER81-644-000] 

Commonwealth Electric Co.; Filing
August 7,1981.

The filing Company submits the 
following:
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Take notice that on July 30,1981, 
Commonwealth Electric Company 
(Commonwealth) filed a rate schedule 
governing the sale by Commonwealth of 
a portion of its entitlement tot:apacity 
and related energy produced by Canal 
Electee Company’s Unit No. 2 (the Unit). 
Said filing was made pursuant to 
Section 35.12 of the regulations under 
the Federal Power Act as adopted by 
the Federal Energy Regulatory 
Commission pursuant to the Savings 
Provisions of Section 705(a) of the 
Department of Energy Organization Act.

By the provisions of the tendered rate 
schedule, Commonwealth proposes to 
sell to the North Attleborough Electric 
Department (NAED) 0.514 percent of the 
Net Capability of the Unit (as defined in 
Article III of the tendered rate schedule) 
plus the energy related thereto for a 
tweleve month period beginning 
November 1,1981.

A  copy of the filing has been served 
upon North Attleborough Electric 
Department.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8,
1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8,
1.10)). All such petitions or protests 
should be filed on or before August 28, 
1981. Protests will be considered by the 
Commisison in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commisison and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23708 Filed 8-13-81; 8:45 am]
BILLING CODE 6450-85-M
[Docket No. ER80-717]

Connecticut Yankee Atomic Power 
Co.; Compliance FilingAugust 7,1981.

Take notice that Connecticut Yankee 
Atomic Power Company (Connecticut 
Yankee) submitted a compliance filing 
on July 27,1981, pursuant to a 
Commission order approving a partial 
settlement which was issued June 12, 
1981. This report advises the 
Commission that Connecticut Yankee 
has made refunds to its customers for 
the difference between the Company’s

originally filed rates and the compliance 
rates. As enclosures Connecticut 
Yankee submitted (1) Monthly billing 
determinants and revenues at proposed 
rates for the period April 1,1981 through 
May 31,1981; and (2) computation of the 
monthly refunds, including interest, for 
the monthly billings for the period April
1,1981, through May 31,1981.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 
and 1.10). All such petitions or protests 
should be filed on or before August 19, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to. make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23707 Filed 8-13-81; 8:45 am]BILUNG CODE 6450-85-M
[Docket No. TA81-2-22-001 (PGA81-2, 
IPR81-2, RD&D81-2, TT81-2, AP81-2)]

Consolidated Gas Supply Corp.; 
Proposed Changes in FERC Gas Tariff
A u g u st 7,1981.

Take notice that Consolidated Gas 
Supply Corporation (Consolidated) on 
July 31,1981, filed revised tariff sheets, 
pursuant to Sections 12 (PGA Clause), 
12A (Incremental Pricing Surcharges), 
and 13 (Research, Development and 
Demonstration Cost Adjustment) of the 
General Terms and Conditions of its 
tariff, and the transportation cost and 
advance payment tracking provisions of 
the “Stipulation and Agreement 
Resolving Cost of Service and PG A  
Issues” approved by the Commission by 
letter order issued April 3,1981, in 
Docket No. RP80-61. The revisions, 
shown on Twenty-Seventh Revised 
Sheet No. 16 and Fifth Revised Sheet 
No. 72-C, provide for Consolidated’s 
semi-annual PG A  to be effective 
September 1,1981.

Consolidated has includedin its filing:
(a) Rate increases from pipeline 

suppliers in the amount of $102.8 million;
(b) Rate increases from producer 

suppliers in the amount of $45.6 million;
(c) A  rate change to reflect a 

surcharge of 2.36 cents per dekatherm to 
recoup amounts accumulated in Account 
191, Unrecovered Purchased Gas Costs;

(d) A  rate change to reflect changes in 
transportation costs since June 30,1980, 
of 2.11 cents per dekatherm pursuant to 
Article X  of the referenced settlement; 
and,

(e) A  rate decrease of 0.26 cents per 
dekatherm to track changes in advance 
payment balances pursuant to Article XI 
of the referenced settlement.

Consolidated states that the rates 
contained on Twenty-Seventh Revised 
Sheet No. 16 reflect old pipeline 
production (production from wells 
drilled prior to January 1,1973, on leases 
acquired prior to October 8,1969) on a 
cost-of-service basis and new pipeline 
production priced pursuant to the 
Natural Gas Policy Act of 1978. 
Consolidated states that rather than 
reflect old pipeline production at NGPA  
rates and face the risk that the filing 
would be rejected, it has followed 
current Commission regulations (18 CFR  
§ 154.42). Consolidated reserves the 
right to make rate adjustments as may 
be required to conform to court 
decisions on the pipeline production 
issue.

Copies of this filing were served upon 
Consolidated’s jurisdictional customers 
as well ajS interested State Commissions.

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8,1.10). All such 
petitions or protests should be filed on 
or before August 19,1981. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this application are on file with the 
Commission and are available for public 
inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23873 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M
[Docket Nos. RP72-157-047, et at.]

Consolidated Gas Supply Corp., et al.; 
Filing of Pipeline Refund Reports and 
Refund Plans
A u g u st 10,1981.

Take notice that the pipelines listed in 
the Appendix hereto have submitted to 
the Commission for filing proposed 
refund reports or refund plans. The date

/
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o f filing, d o ck e t num ber, a n d  typ e o f  
filin g are a lso  sh o w n  on the A p p e n d ix .

Any person wishing to do so may 
submit comments in writing concerning 
the subject refund reports and plans. All 
such comments should be filed with or 
mailed to the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426, on or 
before August 19,1981. Copies of the 
respective filings are on file with the 
Commission and available for public 
inspection.
Kenneth F. Plumb,
Secretary.

Appendix

Filing date Company Docket No. Type
fifing

July 17, 
1981.

Consolidated 
' Gas Supply 

Corp.

RP72-157-047.... . Report.

July 21, 
1981.

Valley Gas 
Transmission, 
Inc.

RP80-98-004...... Do.

July 23, 
1981.

Valley Gas 
Transmission, 
Inc.

RP80-98-005...... Do.

July 23, 
1981.

Midwestern Gas 
Transmission 
Co.

RP78-23-008...... Do.

July 24, 
1981.

East Tennessee 
Natural Gas 
Co.

RP73-107, et a l... Do.

July 27. 
1981.

National Fuel 
Gas Supply 
Corp.

RP80-135-010.... Do.

(FR Doc. 81-23772 Filed 8-13-81; 8:45 am] BILLING CODE 8450-85-M
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The above notices of determination 
were received from the indicated 
jurisdictional agencies by the Federal 
Energy Regulatory Commission pursuant 
to the Natural Gas Policy Act of 1978 
and 18 CFR 274.104. Negative 
determinations are indicated by a “D” 
before the section code. Estimated 
annual production (PROD) is in million 
cubic feet (MMCF). An (*) before the 
Control (JD) number denotes additional 
purchasers listed at the end of the 
notice.

The applications for determination are 
available for inspection except to the

extent such material is confidential 
under 18 CFR 275.206, at the 
Commission’s Division of Public 
Information, Room 1000, 825 North 
Capitol St., Washington, D.C. Persons 
objecting to any of these determinations 
may, in accordance with 18 CFR 275.203 
and 275.204, file a protest with the 
Commission on or before August 31, 
1981.

Categories within each NGPA  section 
are indicated by the following codes:
Section 102-1: New O C S  lease 

102-2: New well (2.5 mile rule)
102-3: New (1000 ft rule)
102-4: New onshore reservoir

102-5: New reservoir on old O C S  lease 
Section 107-DP: 15,000 feet or deeper 

107-GB: Geopressured brine 
107-CS: Coal seams 
107-DV: Devonian shale 
107-PE: Production enhancement 
107-TF: New tight formation
107- RT: Recompletion tight formation 

Section 108: Stripper well
108- SA: Seasonally affectedf
108-ER: Enhanced recovery 
108-PB: Pressure buildup Kenneth F. Plumb,

Secretary.
|FR Doc. 81-23759 Filed 8-13-81; 8:45 am) ~
BILLING CODE 6450-85-M
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The above notices of determination 
were received from the indicated 
jurisdictional agencies by the Federal 
Energy Regulatory Commission pursuant 
to the Natural Gas Policy Act of 1978 
and 18 CFR 274.104. Negative 
determinations are indicated by a “D” 
before the section code. Estimated 
annual production (PROD) is in million 
cubic feet (MMCF). An (*) before the 
Control (JD) number denotes additional 
purchasers listed at the end of the 
notice.

The applications for determination are 
available for inspection except to the

extent such material is confidential 
under 18 CFR 275.206, at the 
Commission’s Division of Public 
Information, Room 1000, 825 North 
Capitol St., Washington, D.C. Persons 
objecting to any of these determinations 
may. in accordance with 18 CFR 275.203 
and 275.204, file a protest with the 
Commission on or before August 31, 
1981.

Categories within each NGPA section 
are indicated by the following codes: 
Section 102-1: New O C S  lease 

102-2: New well (2.5 mile rule)
102-3: New well (1000 ft rule)
102-4: New onshore reservoir

102-5: New reservoir on old O C S  lease 
Section 107-DP: 15,000 feet or deeper 

107-GB: Geopressured brine 
107-CS: Coal seams 
107-DV- Devonian shale 
107-PE: Production enhancement 
107-TF- New tight formation
107- RT- Recompletion tight formation 

Section 106: Stripper well
108- SA. Seasonally affected 
108-ER: Enhanced recovery 
1Q8-PB: Pressure buildup

Kenneth F. Plumb,
Secretary.[FR Doc 81-23757 Filed 8-13-81. 8:45 am]
BILLING CODE 6450-85-M
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T h e  a b o v e  n o tice s o f  d eterm ination  
w ere re ce iv e d  from  the in d ica te d  
ju ridictional a g e n cie s  b y  the F e d e ra l 
Energy R egu la to ry  C o m m iss io n  p ursuant 
to the N a tu ra l G a s  P o licy  A c t  o f  1978 
and 18 C F R  274.104. N e g a tiv e  
d eterm inations are in d ica te d  b y  a " D ”  
before the se ctio n  co d e . E stim a te d  
annual p rod uction (P R O D ) is in m illion  
cub ic feet ( M M C F ) . A n  (*) before the  
C o ntrol (JD) num ber d eno te s a d d itio n al 
p urchasers listed  at the en d  o f  the  
notice.The applications for determination are available for inspection except to the

extent such material is confidential under 18 CFR 275.206, at the Commission’s Division of Public Information, Room 1000, 825 North Capitol St., Washington, D .C . Persons objecting to any of these determinations may, in accordance with 18 CFR 275.203 and 275.204, file a protest with the Commission on or before August 31, 
1981.Categories within each N G P A  section are indicated by the following codes:
Sectio n  102-1: N e w  O C S  lease  

102-2: N e w  w ell (2.5 m ile rule)
102-3: N e w  w ell (1000 ft rule)
102-4: N e w  onshore reservoir

102-5: N e w  reservoir on old O C S  lease  
Sectio n  107-DP: 15,000 feet or deeper  

107-GB : G eopressured brine 
1 0 7 -C S: C o a l seam s  
10 7 -D V : D evo n ia n  shale  
107-PE: Production enhancem ent 
107-TF: N e w  tight form ation
107- R T: Recom pletion tight form ation  

Sectio n  108: Stripper w ell
1 0 6 -SA : Se a so n a lly  affected
108- ER : En h an ced  recovery  
108-PB: Pressure buildup

Kenneth F. Plumb,
Secretary.|FR Doc. 81-23700 Piled 8-13-81; 8:45 am|BILLING CODE 6450-85-M
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The above notices of determination 
were received from the indicated 
jurisdictional agencies by the Federal 
Energy Regulatory Commission pursuant 
to the Natural Gas Policy Act of 1978 
and 18 CFR 274.104. Negative 
determinations are indicated by a “D” 
before the section code. Estimated 
annual production (PROD) is in million 
cubic feet (MMCF). An (*) before the 
Control (JD) number denotes additional 
purchasers listed at the end of the 
notice.

The applications for determination are 
available for inspection except to the 
extent such material is confidential 
under 18 CFR 275.206, at the 
Commission’s Division of Public 
Information, Room 1000, 825 North . 
Capitol St., Washington, D.C. Persons 
objecting to any of these determinations 
may, in accordance with 18 CFR 275.203 
and 275.204, file a protest with the 
Commission on or before August 31, 
1981.

Categories within each NGPA section 
are indicated by the following codes:
Section 102-1: New O C S lease 

102-2: New well (2.5 mile rule)
102-3: New well (1000 ft rule)
102-4: New onshore reservior 
102-5: New reservior on old O C S lease 

Section 107-DP: 15,000 feet or deeper 
107-GB: Geopressured brine 
107-CS: Coal seams 
107-DV: Devonian shale 
107-PE: Production enhancement 
107-TF: New tight formation
107- RT: Recompletion tight formation 

Section 108: Stripper well
108- SA: Seasonally affected 
108-ER: Enhanced recovery 
108-PB: Pressure buildupKenneth F. Plumb,

Secretary.[FR Doc. 81-23758 Filed 8-13-81; 8:45 am]
BILLING CODE 6450-85-M

[Docket No. ID-1905-000]

Myron DuBain; Petition and 
Application

August 10,1981.

The filing individual submits the 
following:

Take notice that on July 29,1981, 
Myron DuBain filed a petition for 
issuance of a declaratory order 
determining that Fireman’s Fund 
Insurance Company is not a firm 
authorized by law to underwrite or 
participate in the marketing of securities 
of a public utility within the meaning of 
section 305(b) of the Federal Power Act 
and thus that the holding of the 
positions of director of the Pacific Gas

and Electric Company and director of 
the Fireman's Fund Insurance Company 
does not fall within the purview of 
section 305(b) of the Federal Power Act.

In the alternative, also on July 29,
1981, Myron DuBain filed an application 
pursuant to section 305(b) of the Federal 
Power Act to hold the following 
positions:
Pacific Gas and-Electric Company 

Director
American Express-Company 

Director, Vice Chairman—Board of 
Directors

Fireman’s Fund Insurance Company 
Director, Chairman—Board of Directors, 

Chief Executive Officer, President

Any person desiring to be heard or to 
protest said petition should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with §§1.8 and 1.10 of the Commission’s 
Rules of Practice and Procedure (18 CFR
1.8,1.10). All such petitions or protests 
should be filed on or before September
1,1981. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
riot serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this petition are on 
file with the Commission and are 
available for public inspection.Kenneth F. Plumb,
Secretary.[FR Doc. 81-23785 Filed 8-13-81; 8:45 am]
BILLING CODE 6450-85-M

[Docket No. TA81-2-33-004]

El Paso Natural Gas Co.; Tariff Filing

August 7,1981.
Take notice that on July 15,1981, El 

Paso Natural Gas Company (“El Paso”) 
tendered for filing, pursuant to Part 154 
of the Federal Energy Regulatory 
Commission (“Commission”) 
Regulations Under the Natural Gas Act 
and in compliance with ordering 
paragraph (B) of the Commission’s 
“ Order Directing Pipelines to Cease 
Collection of the First Use Tax From 
Their Customers, Terminating Tracking 
of the First Use Tax and Requiring the 
Filing of Revised Rate Tariff Sheets” 
issued June 29,1981 in the proceedings 
of Arkansas Louisiana Gas Company, et 
ah, at Docket No. TA81-2-31, et al the 
following revised tariff sheets to its 
FERC Gas Tariff, Original Volume No. 1, 
Third Revised Volume No. 2 and 
Original Volume No. 2A:

Original Volume No. 1
Twenty-eight Revised Sheet No. 3-B
Second Revised Sheet No. 68-B 

Third R evised Volume No. 2
Nineteeth Revised Sheet No. 1-D 

Original Volume No. 2A
Twentieth Revised Sheet No. 1-C

El Paso states that the tendered tariff 
sheets, when accepted for filing and 
permitted to become effective, will (i) 
eliminate from El Paso’s Statement of 
Rates pursuant to the Commission’s 
directive the current adjustment of 0.09$ 
for the Louisiana First-Use Tax 
(“LFUT” ); (ii) adjust the surcharge rate 
for the net decrease of 0.01$ per M cf 
inasmuch as El Paso has determined 
that as of June 1,1981 El Paso has 
overcollected the LFUT from its 
customers, by approximately $33,000; 
and (iii) delete Section 22, Louisiana 
First-Use Tax Tracking Provision, 
contained in the General Terms and 
Conditions of said Original Volume No.
1 Tariff since such section is no longer 
appropriate.

Ordering paragraph (B) of the 
Commission’s order stated that upon 
Commission review, the revised tariff 
sheets would be made effective May 1, 
1981. Therefore, El Paso requests that 
waiver be granted of all applicable 
rules, orders and regulations of the 
Commission, as may be deemed 
necessary, to permit the revised tariff 
sheets described herein to become 
effective May 1,1981 as reflected in the 
Commission’s order issued June 29,1981.

El Paso further states that copies of 
the instant tender have been served 
upon all parties of record in Docket No. 
TA81-2-33, and, otherwise, upon all 
interstate pipeline system customers of 
El Paso and interested state regulatory 
commissions.

Any person desiring to be heard or to 
make any protest with reference to said 
tariff filing should, on or before August
14,1981, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C., 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations Under the 
Natural Gris Act (18 CFR 157.10). Protest 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken, but will 
not serve to make any protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding must file a petition to 
intervene in accordance with the 
Commission’s Rules. Copies of this filing
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are on file with the Commission and are 
available for public inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23696 Filed 8-13-81; 8:45 am]
BILLING CODE 6450-85-M

[Docket No. RP81-94-000]

El Paso Natural Gas Co.; Tariff Filing
August 6,1981.

Take notice that on Juljfc22,1981, El 
Paso Natural Gas Company (“El Paso”) 
tendered for filing, pursuant to Part 154 
of the Federal Energy Regulatory 
Commission ("Commission”)
Regulations Under the Natural Gas Act 
the following revised and original tariff 
sheets to its FERC Gas Tariff, Original 
Volume No. 1:
Third Revised Sheet No. 57 
Sixth Revised Sheet No. 58

Original Sheet No. 58-A

El Paso states that the tendered tariff 
sheets when accepted for filing and 
permitted to become effective will 
modify certain provisions currently 
contained in Section 6, Payments, of the 
General Terms and Conditions of said 
Original Volume No 1 Tariff. El Paso 
proposes to modify the Payments 
provisions in order to (i) specify the date 
payments are due depending upon the 
method a customer makes payment (i.e. 
wire transfer, check, etc.), and (ii) 
provide for a late charge applicable to 
delinquent bills and an interest rate 
applicable to overcharges equivalent to 
two percent (2%) above the then 
effective prime commercial lending rate 
per annum set by The Chase Manhattan 
Bank (N.A.), provided that for any 
period that such late charge or interest 
rate exceeds any applicable maximum 
rate permitted by law, the rate applied 
shall equal said applicable maximum 
rate.

El Paso requests that the Commission 
accept the tendered tariff sheets for 
filing and grant such waivers of the 
Commission’s Regulations as may be 
necessary to permit the tariff sheets to 
become effective August 25,1981.

El Paso further states that copies of 
the instant tender have been served 
upon all interstate pipeline system 
customers of El Paso and interested 
state regulatory commissions.

Any person desiring to be heard or to 
make any protest with reference to said 
tariff filing should, on or before Aug. 14, 
1981, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C., 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or

1.10) and the Regulations Under the 
Natural Gas Act (18 CFR 157.10). 
Protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken, but will 
not serve to make any protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding must file a petition to 
intervene in accordance with the 
Commission’s Rules. Copies of this filing 
are on file with the Commission and are 
available for public inspection.
Lois D. Cashell,
Acting Secretary.[FR Doc. 81-23675 Filed 8-13-81 8:45 am]
BILLING CODE 6450-85-M

[Project No. 5028-000]

Energenics Systems, Inc.; Application 
for Preliminary Permit
August 10,1981.

Take notice that Energenics Systems, 
Inc. (Applicant) filed on june 30,1981, an 
application for preliminary permit 
[pursuant to the Federal Power Act, 16 
U .S.C. 791(a)-825(r)] for Project No. 5028 
known as the Mill Creek Dam Project 
located on Mill Creek in Walla Walla 
County, Washington. The application is 
on file with the Commission and is 
available for public inspection. 
Correspondence with the Applicant 
should be directed to: Mr. Thomas H. 
Clarke, Jr., President, Energenics 
Systems, Inc., 1727 Q Street, N.W ., 
Washington, D.C. 20009.

Project Description—The proposed 
project would consist of: (1) a 
powerhouse containing one generating 
unit rated at 750 kW to be located at the 
outlet works of the existing U.S. Army 
Corps of Engineers’ 145-foot high Mill 
Creek Dam; and (2) a transmission line. 
The Applicant estimates that the 
average annual energy output would be
9.2 million kWh.

Proposed Scope o f Studies Under 
Permit—A  preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months, dining which time it would 
conduct engineering, environmental, 
economic, and feasibility studies, and 
prepare an FERC license application. No 
new roads will be required to conduct 
the studies. The.cost of the work to be 
performed under the preliminary permit 
is estimated to be $30,000.

Competing Applications—Anyone 
desiring to file a competing application 
must submit to the Commission, on or 
before October 15,1981, either the 
competing application itself [See 18 CFR  
§ 4.33(a) and (d)(1980)j or a notice of

intent [See 18 CFR § 4.33(b) and
(c)(1980)] to file a competing application. 
Submission of a timely notice of intent 
allows an interested person to file an 
acceptable competing application no 
later than the time specified in § 4.33(c).

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments.

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 1.8 or 1.10 (1980). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protest, or petition to intervene must be 
received on or before October 15,1981.

Filing and Service o f Responsive 
Documents—Any filings must bear in all 
capital letters the title “CO M M ENTS,” 
“NO TICE O F INTENT T O  FILE 
COM PETING APPLICATION,” 
“COM PETING APPLICATION,” 
“PROTEST,” or "PETITION TO  
INTERVENE,” as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission’s 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An  
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB at the above address. A  
copy of any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23674 Filed 8-13-81; 8:45 am]
BILLING CODE 6450-85-M

[Docket No. CP81-415-000]

Equitable Gas Co.; Application
August 7,1981.

Take notice that on July 13,1981, 
Equitable Gas Company (Applicant), 420 
Boulevard of the Allies, Pittsburgh,
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Pennsylvania 15219, filed in Docket No. 
CP81-415-000 an application pursuant to 
Section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorising the construction 
and operation of a main-line tap and 
meter installation on its Field Line tyo. , 
F-821 and the transportation of natural 
gas to serve NRM Petroleum 
Corporation (NRM) located in Upshur 
County, West Virginia, all as more fully 
set forth in the application which is on 
file with the Commission and open to 
public inspection.

Applicant states that NRM has 
applied to Applicant for natural gas 
service exclusively for space heating to 
its premises and would require 
approximately 700 M cf per year. 
Applicant further states that the 
proposed service would be off 
Applicant’s Field Line No. F-821 located 
in Lorentz, Upshur County, West 
Virginia. Applicant proposes service to 
NRM for a period of ten years and from 
year to year thereafter.

Applicant estimates the cost of the 
proposed tap to be $1,000 which would 
be financed from cash on hand.

•
Any person desiring to be heard or to 

make any protest with reference to said 
application should on or before August
28,1981, file with the Federal Energy 
Regulatory Commission, Washington,
O.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held ■ 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time-required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if

the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing.
Kenneth F. Plumb,
Secretary.(FR Doc. 81-23723 Filed'8-13-81; 8:45 am]
BILLING CODE 6450-85-M

[Docket No. ER81-648-000]

Florida Power & Light Co.; Filing

August 7,1981.
The filing Company submits the 

following:
Take notice that on August 3,1981, 

Florida Power & Light Company (FP&L) 
tendered for filing three (3) Exhibits A , 
two of which provide for revised 
Contract Demands of an existing 
Delivery Point, and the third which 
provides for the establishment of a new 
Delivery Point to the City of Starke, 
Florida.

The proposed effective dates for the 
two Contract Demands at the existing 
Delivery Point are: one effective as of 
March 1,1981 through July 30,1981; the 
other effective as of July 30,1981 
through February 28,1982.

The proposed effective date for thè 
new Delivery Point, to be served under 
FP&L’s Rate Schedule SR-2, is July 30, 
1981.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protest? 
should be filed on or before AugUst 28, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23724 Filed 8-13-81; 8:45 am]
BILLING CODE 6450-85-M

[Project No. 4967-000]

David Frey et al.; Application for 
Preliminary Permit
August 10,1981.

Take notice that David Frey, Paul 
Weir, Leo Horvath, Joseph Horvath, and 
Herbert Frey, (Applicant) filed on June 2, 
1981, an application for preliminary 
permit [pursuant to the Federal Power 
Act, 16 U .S.C. 791(a)-825(r)J for Project 
No. 4967-000 known as the 
Pennsylvania Loto Head No. 1 Project 
located on Wapwallopen Creek in 
Luzerne County, Pennsylvania. The 
application is on file with the 
Commission and is available for public 
inspection. Correspondence with the 
Applicant should be directed to: Mr. Leo 
Horvath, 7025 Benjamin St., McLean, 
Virginia 18634. ^

Project Description—The project 
wouild consist of the following existing 
works: (1) An existing 30-foot-high stone 
dam. The dam is owned by Mrs. E. G. 
Hunter, Mrs. William Lance, Mrs. 
Raymond McPherson, and Mrs. Jacques 
Applemans; (2) a reservoir having 
negligible storage capacity; (3) a race 
constructed in the natural rock 
formation on the south side of the dam, 
which feeds water into a 4-foot-diameter 
riveted iron pipe; (4) a powerhouse 
located adjacent to the dam; and (5) 
appurtenant works.

The Applicant proposes to rehabilitate 
the existing facilities, and to install a 
turbine and generator with a total 
installed generating capacity of 1800 
kW. The Applicant estimates that the 
average annual generation would be
7,500,000 kWh.

Proposed Scope o f Studies Under 
Permit—A  preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of three 
years, during which time Applicant 
would investigate the power generation, 
construction, economic, environmental, 
historic, and recreational aspects of the 
project. Depending upon the outcome of 
the studies, the Applicant would decide 
how to proceed with further 
environmental studies, project designs, 
and an application for a FERC license. 
The Applicant estimates the cost of 
studies under the permit would be 
$5,000.

Competing Applications—Anyone 
desiring to file a^ompeting application 
must submit to the Commission, on or 
before October 15,1981, either die 
competing application itself [See 18 CFR 
§ 4.33(a) and (d) (1980)] or a notice of 
intent [See 18 CFR § 4.33(b) and (c) 
(1980)] to file a competing application. 
Submission of a timely notice of intent
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allows an interested person to file an 
acceptable competing application no 
later than the time specified in § 4.33(c).

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant). If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments.

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 1.8 or 1.10 (1980). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protest, or petition to intervene must be 
received on or before October 15,1981.

Filing and Service o f Responsive 
Documents—Any filings must bear in all 
capital letters the title “CO M M ENTS,” 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION,” 
“COMPETING APPLICATION,” 
“PROTEST,” or "PETITION TO  
INTERVENE,” as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission’s 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825>North Capitol Street, 
NE., Washington, D.C. 20426. An  
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB at the above addresss. A  
copy of any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice.
Kenneth F. Plumb,
Secretary;[FR Doc. 81-23676 Filed 8-13-81; 8:46 am]
BILLING CODE 6450-85-M

[Project No. 4533]

City of Gillette, Wyoming; Application 
for Preliminary Permit
August 11,1981.

Take notice that the City of Gillette 
(Applicant) filed on April 14,1981, an 
application for preliminary permit 
[pursuant to the Federal Power Act, 16 
U.S.C. 791(a) 825(r)] for Project No. 4533

known as the Pilot Butte Power Project 
located at the U.S. Water & Power 
Resources Service’s Pilot Butte Power 
Plant on the Wyoming Canal, Fremont 
County, Wyoming. The application is on 
file with the Commission and is 
available for public inspection. 
Correspondence with the Applicant 
should be directed to: Mr. Paul G. 
Schamp. P.E., Electrical Engineer, City of 
Gillette, P.O. Box 3003, Gillette,
Wyoming 82716.

Project Description—The proposed 
project would consist of thè replacement 
of the power generation equipment and 
reconditioning of the existing facilities 
at the non-operating Pilot Butte Power 
Plant. The Applicant proposes to 
recondition the power plant with an 
installed capacity of 1,885 kW and 
estimates that the average annual 
generation would be 8,727,000 kWh. It is 
the intent of the Applicant to sell the 
electric power produced to a public or 
private utility.

Proposed Scope o f Studies Under 
Permit—A  preliminary permit, if issued, 
does not authorize construction. The 
Applicant seeks issuance of 36 months, 
during which time studies would be 
carried out to determine the feasibility 
of the project and support an application 
for licensing. The studies would include 
engineering, hydrological, environmental 
and financial investigations, as well as 
consultation with interested 
governmental agencies. The cost of 
Applicant’s studies are estimated to be 
approximately $100,000.

Competing Applications—Anyone 
desiring to file a competing application 
must submit to the Commission, on or 
before July 20,1981, either the competing 
application itself [See 18 CFR § 4.33(a) 
and (d)(1980)] or a notice of intent [See 
18 CFR § 4.33(b) and (c)(1980)J to file a 
competing application. Submission of a 
timely notice of intent allows an 
interested person to file an acceptable 
competing application no later than 
September 18,1981.

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies only directly from 
the Applicant.) If an agency does not file 
comments wihtin the time set below, it 
will be presumed to have no comments.

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 1.8 or 1.10 (1980). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to

intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protest, or petition to intervene must be 
received on or before September 11,
1981.

Filing and Service o f Responsive 
Documents—Any filings must bear in all 
capital letters the title “CO M M ENTS,” 
“NO TICE OF INTENT TO FILE 
COM PETING APPLICATION,” 
“COM PETING APPLICATION,”  
“PROTEST,” or “PETITION TO  
INTERVENE,” as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission’s 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An  
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB at the above address. A  
copy of any notice of intent, competing 
application, or petition to intervene must 

..also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23686 Filed 8-13-81; 8:45 am]
BILLING CODE6450-86-M

[Docket No. RP81-97-000] *

Great Lakes Gas Transmission Co.; 
Proposed Changes in FERC Gas Tariff
August 7,1981. •

Take notice that on July 31,1981, 
Great Lakes Gas Transmission 
Company (“Great Lakes” ) tendered for 
filing proposed changes to the following 
tariff sheets to its FERC Gas Tariff, First 
Revised Volume No. 1 and Original 
Volume No. 2.
First R evised  Volume N o. 1 

Eleventh Revised Sheet Nfl. 4 
Fortieth Revised Sheet No. 57 

Original Volume No. 2 
Seventeenth Revised Sheet No. 53 
Eighth Revised Sheet No. 77 
Second Revised Sheet No. 183 
Second Revised Sheet No. 223 
Second Revised Sheet No. 245 
First Revised Sheet No. 294

The proposed tariff changes would 
produce increased revenues of 
$13,621,208 based on sales and 
transportation volumes for the base 
period (twelve months ended April 30, 
1981) as adjusted. The changes would 
also establish new Base Tariff Rates for 
future purchased gas adjustments.
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Great Lakes states that the proposed 
rates are necessary because of 
increased operating expenses, increased 
depreciation expense resulting from 
increased plant in service, increased ad 
valorem and other taxes and increased 
return and income tax requirements. 
Great Lakes’ proposed rates include an 
overall return of 13.13 percent reflecting 
its increased imbedded debt cost of 
10.85 percent and a return on equity of 
16.75 percent.

Great Lakes further states that copies 
of this filing have been served upon its 
customers and the Public Service 
Commissions of Minnesota, Wisconsin 
and Michigan.

Any person desiring to be heard or to 
protest said filing should file a petition * 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests 
should be filed before August 19. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23677 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M
[Docket No. RP81-18]

High Island Offshore System; 
Settlement Conference
August 10,1981.

Take notice that on August 25,1981, at 
9:30 a.m., a settlement conference of all 
interested parties will be convened 
concerning the issues involved in the 
above-referenced'proceeding. All parties 
should come prepared to discuss all 
issues pertaining to raté design 
including issues associated with 
separation and transportation of liquids 
and liquéfiables. The conference will be 
held in a room to be designated for such 
purposes at the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426.
Kenneth F. Plumb,
Secretary.|FR Doc. 81-23782 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M

[Docket No. ID -1740-000]

Warren A. Hunt; Application
August 7,1981.

The filing individual submits the 
following:

Take notice that on July 28,1981, 
Warren A . Hunt filed an application 
pursuant to Section 305(b) of the Federal 
Power Act to hold the following 
positions:
Connecticut Light and Power Company 

Vice President
Holyoke Water Power Company 

Vice President
Western Massachusetts Electric Company 

Vice President
Hartford Electric Light Company 

Vice President
Holyoke Power and Electric Company 

Vice President
Any person desiring to be heard or to 

protest said application should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8,1.10). All such 
petitions or protests should be filed on 
or before August 31,1981. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this application are on file with the 
Commission and are available for public 
inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23709 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M
[Docket No. ER81-652-000]

Idaho Power Co.; Filing
August 10,1981.

The filing Company submits the 
following:

Take notice that on July 31,1981, the 
Idaho Power Company tendered for 
filing in compliance with the Federal 
Energy Regulatory Commission’s Order 
of October 7,1978, a summary of sales 
made under the Company’s 1st Revised 
FERC Electric Tariff, Volume No. 1 
(Supersedes Original Volume No. 1) 
during June, 1981, along with cost 
justification for the rate charged.

Any person desiring to be heard or to 
protest said filing should file a protest 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426, in 
accordance with § § 1.8 and 1.10 of the

Commission’s Rules of Practice and 
Procedure (18 CFR 1.8,1.10). All such 
petitions or protests should be filed on 
or before August 28,1981. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23783 Filed 8-13-81; 8:45 am]BILUNG CODE 6450-85-M
[Docket No. ER81-654-000]

Illinois Power Co.; Filing
August 10,1981.

The filing Company submits the 
following:

Take notice that on August 3,1981, 
Illinois Power Company (Illinois Power) 
tendered for filing proposed Third 
Revised Service Schedule B to the 
Interconnection Agreement, dated 
February 18,1972 between Central 
Illinois Public Service Company (CIPS), 
Union Electric Company (UE), and 
Illinois Power Company.

Illinois Power indicates that this filing 
is made for an increase in the minimum 
charge for Emergency Energy.

Illinois Power requests an effective 
date of October 1,1981.

Illinois Power states that a copy of the 
filing was served upon CIPS, UE, the 
Illinois Commerce Commission, and the 
Missouri Public Service Commission.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with § §1.8 
and 1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests 
should be filed on or before August 31, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23764 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M
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[Docket No. ER81-643-000]

Iowa Public Service Co.; Proposed 
Tariff Change
August 7,1981.

The filing Company submits the 
following:

Take notice that Iowa Public Service 
Company (Iowa) on July 30,1981, 
tendered for filing proposed changes in 
its FERC Electric Service Tariff, Volume 
No. 1. The proposed changes would 
increase revenues in jurisdictional sales 
and service by $938,264 based on the 
twelve-month period ending December
31,1981.

The reasons for this increase in 
electric revenues are the current normal 
ones, namely the increased pressure of 
inflation and the cost of capital.

Iowa proposes an effective date of 
September 30,1981.

Concurrently with the proposed tariff 
change, Iowa tendered for filing a 
motion requesting the Commission to 
issue an order suspending the effective 
date of the proposed rate increase for 
one day, from September 30,1981 to 
October 1,1981 and decide the merits of 
Iowa’s application.

Copies of the filing were served upon 
the public utility jurisdictional 
customers and the Iowa State 
Commerce Commission. -

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests 
should be filed on or before August 25, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.IFR Doc. 81-23710 Filed 8-13-81; 8:45 amj BILLING CODE 6450-85-M
(Project No. 4422-000]

City of Kalispell, Montana; Application 
for Preliminary Permit
August 11,1981.

Take notice that the City of Kalispell 
(Applicant) filed on March 26,1981, an  
application for preliminary permit 
[pursuant to the Federal Power Act, 16

U .S.C . § § 791(a)-825(r)J for proposed 
Project No. 4422 to be known as Gibson 
Dam and Sun River Diversion 
Hydropower Development located at the 
U.S. Water and Power Resource 
Service’s Gibson and Sun River 
Diversion Dams on the Sun River in 
Teton, Lewis and Clark Counties, 
Montana. The application is on file with 
the Commission and is available for 
public inspection. Correspondence with 
the Applicant should be directed to: Mr. 
Robert Grisley, 1485 South 300 West,
Salt Lake City, Utah 84115. Any person 
who wishes to hie a response to this 
notice should read the entire notice and 
must comply with the requirements 
specified for the particular kind of 
response that person wishes to hie.

Project Description—The proposed 
project would utilize two U.S. Water 
and Power Resource Service dams. The 
project would consist of: (1) a proposed 
penstock and powerhouse at each dam; 
and (2) appurtenant facilities. The 
proposed powerhouse at Gibson Dam 
would have two generating units with a 
total capacity of 12.0 M W , and the 
powerhouse at Sun River Diversion Dam 
would have a single generating unit with 
a capacity of ,4.5 MW .

The project facilities would be located 
on Federal lands.

The Applicant estimates that the 
combined average annual energy output 
would be 52.1 GWh.

Purpose o f Project—The Applicant 
states that many users of power, have 
expressed an interest in the project. 
Likely purchasers of the project energy 
include the Montana Power Company, 
Bonneville Power Administration, a 
cooperative and utilities in the Pacific 
Northwest.

Proposed Scope and Cost o f Studies 
Under Permit—The Applicant seeks 
issuance of a preliminary permit for a 
period of 24 months, during which time 
studies would be made to determine the 
engineering, environmental and 
economic feasibility of the project, 
including consultation and the 
preparation of a license application. The 
estimated cost of studies is $51,000.

Purpose o f Prelim inary Permit—A  
preliminary permit does not authorize 
construction. A  permit, if issued, gives 
the Permittee, during the term of die 
permit, the right of priority of 
application for license while the 
Permittee undertakes the necessary 
studies and examinations to determine 
the engineering, economic, and 
environmental feasibility of the 
proposed project, the market for power, 
and all other information necessary for 
inclusion in an application for a license.

Agency Comments—Federal, State, 
and local agencies that receive this

notice through direct mailing from the 
Commission are invited to submit 
comments on the described application 
for preliminary permit. (A copy of the 
application may be obtained directly 
from the Applicant.) Comments should 
be confined to substantive issues 
relevant to the issuance of a permit and 
consistent with the purpose of a permit 
as described in this notice. No other 
formal request for comments will be 
made. If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments.

Competing Applications—This 
application was filed as a competing 
application to Mitchell Energy 
Company, Iiic., Project No. 3693 filed on 
November 7,1980; Cook Electric 
Company, Project No. 3775 Filed on 
November 21,1980, Energenics Systems, 
Inc., Project No. 3792 filed on November
28,1980, and Montana Renewable 
Resources, Inc., Project No. 3872 filed on 
December 16,1980, under 18 CFR (1980), 
and, therefore, no further competing 
applications or notices of intent to file a 
competing application will be accepted 
for filing.

Comments, Protests, or Petitions To 
Intervene—Anyone desiring to be heard 
or to make any protests about this 
application should file a petition to 
intervene or a protest with the 
Commission, in accordance with the 
requirements of its Rules of Practice and 
Procedure, 18 CFR § 1.8 or § 1.10 (1980). 
Comments not in the nature of a protest 
may also be submitted by conforming to 
the procedures specified in § 1.10 for 
protests. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but a person who merely files a 
protest or comments does not become a 
party to the proceeding. To become a 
party, or to participate in any hearing, a 
person must hie a petition to intervene 
in accordance with the Commission’s 
Rules. Any comments, protest, or 
petition to intervene must be received 
on or before September 11,1981.

Filing and Service o f Responsive _ 
Documents—Any comments, protests, or 
petitions to intervene must bear in all 
capital letters the title "CO M M EN TS,"  
“PROTEST," or “PETITION TO  
INTERVENE,” as applicable. Any of 
these filings must also state that it is 
made a response to this notice of 
application for preliminary permit for 
Project No. 4422. Any comments, 
protests, or petitions to intervene must 
be filed by providing the original and 
those copies required by the 
Commission’s regulations to: Kenneth F. 
Plumb, Secretary, Federal Energy 
Regulatory Commission, 825 North
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Capitol Street, NE„ Washington, D.C. 
20426. An additional copy must be sent 
to: Fred E. Springer, Chief, Applications 
Branch, Division of Hydropower 
Licensing, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Room 208 RB Building, Washington, 
D.C. ¿0426. A  copy of any petition to 
intervene must also be served upon each 
representative of the Applicant specified 
in the first paragraph of this notice. 
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23687 Filed 8-13-81; 8:45 am]
BILLING CODE 6450-85-M
[Docket No. CP81-430-000]

Kansas-Nebraska Natural Gas Co., Inc.; 
Application
August 7,1981.

Take notice1 that on July 23,1981, 
Kansas-Nebraska Natural Gas 
Company, Inc. (Applicant), P.O. Box 608, 
Hastings, Nebraska 68901, filed in 
Docket No. CP81-430-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certifícate of public 
convenience and necessity authorizing 
the acquisition and operation of certain 
transmission pipeline and compression 
facilities, the construction and operation 
o f certain transmission pipeline 
facilities, and certain sales of natural 
gas for resale in interstate commerce, all 
as more fully set forth in the application 
which is one file with the Commission 
and open to public inspection.

Specifically, Applicant proposes to 
acquire from Northern Utilities, Inc. 
(NUI) and operate the following 
facilities located west of Casper, 
Wyoming:

(a) Approximately 15.8 miles of 8-inch 
pipeline and appurtenant facilities 
commencing at Riverton Dome and 
extending to the Sand Draw 
Compression facilities:

(b) Segments of the North Line 
totaling approximately 35.8 miles of 16- 
inch pipeline and appurtenant facilities 
and consisting of the following pipeline:
10.7 miles between Sand Draw and mile 
post 30.2 and mile post 33.2,10.0 miles 
between mile post 40 and mile post 50, 
and the 2.0 mile segment between mile 
post 54.7 and mile post 56.7 which is to 
be transferred in 1983;

(c) Segment of the North Line 
consisting of approximately 11.9 miles of 
20-inch pipeline and appurtenant 
facilities commencing at mile post 72.2 
and extending to mile post 84.1;

(d) Segment of the South Line 
consisting of approximately 20.0 miles of 
20-inch pipeline and appurtenant

facilities commencing at mile post 84:1 
and extending to mile post 104.1;

(e) Segment of the South Line 
consisting of approximately Î.3 miles of 
16-inch pipeline and appurtenant 
facilities commencing at mile post 104.1 
and extending to Applicant’s Casper 
Plant located near mile post 105.4;

(f) 960 horsepower of compression, a 
desulfurization plant, and appurtenant 
facilities at Sand Draw, and;

(g) Segments of the South Line totaling 
approximately 36.4 miles of 16-inch 
pipeline and appurtenant facilities 
parallel to the segments of the North 
Line which have not been completed 
when the certificate authority requested 
herein is granted and consisting of the 
following: 6.3 miles between mile post
10.7 and mile post 17, 3.1 miles between 
mile post 27.1 and mile ost 30.2, 6.8 miles 
between mile post 33.2 and mile post 40,
4.7 miles between mile post 50 and mile 
post 54.7, and 15.5 miles between mile 
post 56.7 and mile post 72.2, as well as 
the South Line segment between mile 
post 54.7 and mile post 56.7.

Applicant also proposes to construct' 
and operate the following facilities west 
of Casper, Wyoming:

(a) Approximately 34.0 mile of 16-inch 
pipeline and 2.4 miles of 20-inch pipeline 
over a three-year period to fully 
complete the North line from Sand 
Draw to mile post 84.1,

(b) Temporary pipeline facilities to 
interconnect segments of the South Line 
parallel to the segments of the North 
Line between Sand Draw and mile post
84.1 which have not been completed 
when the certificate authority requested 
herein is granted;

(c) Permanent interconnection of thé 
North Line and South Line at mile post 
84.1, and;

(d) Metering facilities at the sales-for- 
resale delivery points at Riverton Dome, 
Lost Cabin, Casper (two locations) and 
Sand Draw.

Applicant further proposes to make 
sales-for-resale in interstate commerce 
to Northern Gas Company (NGC) at 
Sand Draw and to NUI at Casper, Lost 
Cabin, Riverton Dome and one highline 
tap. It is submitted that the contract 
demand for NUI would be 9,300 M cf of 
gas per day and for N G C  would be 3,000 
M cf of gas per day.

Applicant estimates that the net cost 
of the facilities to be acquired would be 
$7,181,358 while the total cost of the 
facilities to be constructed would be 
$8,200,000 which costs would be 
financed with current working capital or 
intrim bank loans which at a later date 
may be funded through a security issue..

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August

28,1981, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20428, a petition to intevene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s Rules. ,

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further noticp before the 
Commission or its designee on this 
application if no petition to intervene if 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23725 Filed 8-13-81; 8:45 am]
BILUNG CODE 6450-85-M
[Project No. 2966-001]

James C. Katsekas and Zoes J. Dimos; 
Application for Short-Form License 
(Minor)
August 11,1981.

Take notice that James C. Katsekas 
and Zoes J. Dimos (Applicant) filed on 
June 15,1981, an application for license 
[pursuant to the Federal Power Act, 16 
U .S.C . §§ 791(a)-825(r)J for construction 
and operation of a water power project 
to be know as the Clement Dam Project 
No. 2966. The project would be located 
on the Winnipesaukee River in Belknap 
and Merrimack Counties, New  
Hamsphire. Correspondence with the 
Applicant should be directed to: Mr. 
Zoes J. Dimos, 209 Walnut Street, 
Manchester, New Hampshire 03103.
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Project Description—The proposed 
run-of-river project would consist of: (1) 
a new concrete dam 9 feet high and 
approximately 80 feet long; (2) a 2.4-acre 
reservoir with approximately 8 acre-feet 
of storage capacity at normal water 
surface elevation of 432 feet m.s.l.; (3) a 
200-foot long concrete flume; (4) a new 
powerhouse housing generating units 
with an installed capacity of 1,200 to 
1,400 kW; and (5) appurtenant facilities.

The proposed Clement Dam Project 
would be located at the site of an 
existing breached dam and would use 
the original cut-granite dam abutments.

The application was filed during the 
term of the Applicant’s preliminary 
permit for the Clement Dam Project, 
issued March 27,1980.

Purpose o f Project—Project energy 
would be sold by the Applicant to public 
utilities.

Agency Comments—Federal, State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission are requested to provide 
comments pursuant to the Federal 
Power Act, the Fish and Wildlife 
Coordination Act, the Endangered 
Species Act, the National Historic 
Preservation Act, the Historical and 
Archeological Preservation Act, the 
National Environmental Policy Act, Pub. 
L. No. 88-29, and other applicable 
statues. No other formal requests for 
comments will be made.

Comments should be confined to 
substantive issues relevant to the 
issuance of a license. A  copy of the 
application may be obtained directly 
from the Applicant. If an agency does 
not file comments within the time set 
below, it will be presumed to have no 
comments.

Competing Applications—Anyone 
desiring to file a competing application 
must submit to the Commission, on or 
before October 15,1981, either the 
competing application itself or a notice 
of intent to file a competing application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing application no later than 
February 12,1982. A  notice of intent 
must conform with the requirements of 
18 CFR 4.33(b) and (c), (os amended 44 
FR 61328, October 25,1979), A  
competing application must conform 
with the requirements of 18 CFR, 4.33(a) 
and (d), (os amended, 44 FR 62328, 
October 25,1979).

Comments, Protests, or Petitions To 
Intervene—Anyone desiring to be heard 
or to make any protest about this 
application should file a petition to 
intervene or a protest with the Federal 
Energy Regulatory Commission, in 
accordance with the requirements of the 
Commission’s Rules of Practice and

---------- — X ------------------------------------------------------------------------------------

Procedure, 18 CFR, § 1.8 or § 1.10 (1979). 
Comments not in the nature of a protest 
may also be submitted by conforming to 
the procedures specified in,§ 1.10 for 
protests. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but a person who merely files a 
protest or comments does not become a 
party to the proceeding. To become a 
party, or to participate in any hearing, a 
person must file a petition to intervene 
in accordance with the Commission’s 
Rules. Any comments, protest, or 
petition to intervene must be filed on or 
before October 15,1981. The 
Commission’s address is: 825 North 
Capitol Street, NE., Washington, D.C. 
20426. The application is on file with the 
Commission and is available for public 
inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23678 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M
[Docket No. TA81-2-60-000]

Locust Ridge Gas Co.; Change in 
Rates
August 6,1981.

Take notice that on July 28,1981, 
Locust Ridge Gas Company (Locust 
Ridge) submitted for filing as part of it 
FERC Gas Tariff, Original Volume No. 3 
the following tariff sheets to be effective 
September 1,1981:
Sixth Revised Sheet No. 1A

Locust Ridge states the purpose of the 
filing is to submit, for approval by the 
Commission, a revision in Locust 
Ridge’s rate to reflect proposed changes 
in the Purchased Gas Adjustment (PGA) 
component of Locust Ridge’s rate for the 
period of September 1,1981 thru 
February 28,1982. The overall effect of 
the filed for adjustments to Locust 
Ridge’s G - l  sales rate is a decrease of 
$.0182.

Locust Ridge requests waiver of the 
Commission regulations to the extent, if 
any, required to put the proposed tariff 
sheets into effect on September 1,1981.

A  copy of this filing has been mailed 
to Locust Ridge’s jurisdictional 
customers.

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the 
Commission’s Rule of Practice and 
Procedure (18 CFR 1.8,1.10). All such 
petitions or protests should be filed on 
or before Aug. 14^1981. Protests will be

considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of the application are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Acting Secretary.[FR Doc. 81-23711 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M
[Docket No. ST81-344-000]

Louisiana Intrastate Gas Corp.; 
Application for Approval of Rates
August 11,1981.

Take notice that on July 6,1981, 
Louisiana Intrastate Gas Corporation 
(Applicant), P.O. Box 1352, Alexandria, 
Louisiana 71301, filed in Docket No. 
ST81-344-000 an application for 
approval of rates pursuant to Part 284 of 
the Commission’s Regulations charged 
for the transportation of natural gas for 
the account of Trans Louisiana Gas 
Company, Inc. (Trans La), all as more 
fully set forth in the application which is 
on file with the Commission and open 
for public inspection.

Applicant states that it and Trans La 
entered into a transportation agreement 
dated July 1,1981, whereby Applicant 
would provide a transportation service 
for Trans La for a two-year period. It is 
further stated that under the agreement 
Applicant would accept gas from Trans 
La or for its account at specified points 
of interconnection and redeliver 
thermally equivalent volumes to Trans 
La for resale less Trans La’s pro rata 
share of the volume of gas consumed as 
compressor fuel, company use and 
unaccounted for.

Applicant proposes a base 
transportation charge of 20.0 cents per 
million Btu of gas redelivered as a fair 
and equitable charge for the service 
rendered. Applicant asserts that this, 
rate has been charged for comparable 
service performed by Applicant and was 
previously approved by the Commission 
in Docket Nos. ST79-22 through ST79- 
25.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August
31,1981, file with the Federal Energy 
Regulatory Commission, Washington, 
D .C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or
1.10). All protests filed with the 
Commission will be considered by it in
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determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to a proceeding. Any  
person wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s Rules.
Kenneth F. Plumb, .
Secretary.(Fit Doc. 81-23749 Filed 8-13-81; 8:45 am]
BILLING CODE 6450-85-M

[Docket No. CP81-429-000]

Michigan Gas Storage Co.; Application
August 7,1981.

Take notice that on July 23,1981, 
Michigan Gas Storage Company 
(Applicant), 212 West Michigan Avenue, 
Jackson, Michigan 49201, filed in Docket 
No. CP81-429-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the construction and operation of a 6- 
inch tap valve in Ingham County, 
Michigan, and the transportation of 
natural gas for Consumers Power 
Company (Consumers Power), all as 
more fully set forth in the application 
which is on Hie with the Commission 
and open to public inspection.

Applicant proposes to construct and 
operate a 6-inch tap valve on its 20rinch 
mainline in White Oak Township, 
Ingham County, Michigan, where it 
would receive gas from a new 
Consumers Power gas stripping plant. It 
is further submitted that the gas 
received at the proposed tap valve 
would then be transported through 
Applicant’s mainline to Consumers 
Power’s gas distribution system serving 
Williamston, Stockbridge and Lansing, 
Michigan.

The total cost of the proposed 
facilities is estimated to be $17,000 
which cost would be financed with 
internally generated funds and 
reimbursed by Consumers Power.

Applicant asserts that the proposed 
transportation service would be 
performed by displacement and there 
would be no transportation tariff as 
such; the same would be recovered by 
Applicant under its existing cost of 
service tariff with Consumers Power.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August
28,1981, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or

1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice * 
and Procedure', a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the. time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certifícate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23726 Filed 8-13-81; 8:45 am]
BILLING CODE 6450-85-M

[Docket No. CP81-424-000]

Michigan Wisconsin Pipe Line Co. and 
Great Lakes Gas Transmission Co.; 
Application
August 7,1981?

Take notice that on July 17,1981, 
MichigarrWisconsin Pipe Line Company 
(Mich Wis), One Woodward Avenue, 
Detroit, Michigan 48226, and Great 
Lakes Gas Transmission Company 
(Great Lakes), 2100 Buhl Building, 
Detroit, Michigan 48226, filed in Docket 
No. CP-81-424-000 a joint application 
pursuant to Section 7 of the Natural Gas 
Act for permission and approval for 
Mich Wis to abandon by sale certain 
natural gas facilities and for a certificate 
of public convenience and necessity 
authorizing Great Lakes to acquire by 
purchase and operate those same 
facilities, all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection.

Mich Wis proposes to abandon and 
Great Lakes proposes to acquire and 
operate a General Electric 12,000 
horsepower Frame 3 gas turbine, 
centrifugal compressor unit (Frame 3) 
located at the site of Great Lakes’ 
Compressor Station No. 8 near Crystal 
Falls, Michigan.

Applicants state that Mich Wis 
installed the Frame 3 in 1975 in order to 
increase the pressure of certain volumes 
of natural gas delivered by Great Lakes 
to Mich Wis at Great Lakes’ Compressor 
Station No. 8 in order to meet the peak 
day requirements of Mich Wis’ 
customers in Wisconsin. Since that time, 
it is further stated, Great Lakes has 
expanded its system upstream of Station 
No. 8 with the result that the prevailing 
discharge pressure at Station No. 8 
renders use of the Frame 3 unnecessary.

Applicants assert that the acquisition 
of such compressor would provide spare 
horsepower at Station No. 8 and thereby 
increase the security of Great Lakes’ 
system. It is further asserted that 
preferential use of the Frame 3 with its 
regenerator would increase the 
efficiency of Great Lakes’ system and 
would save approximately 260,000 M cf 
of fuel annually or a total of $1,271,400 
at $4.89 per M cf (Btu adjusted).

Applicants state that pursuant to an 
agreement dated July 7,1981, the cost of 
acquiring the above-described facilities 
would be $4,276,675 which would be 
financed by internally generated funds 
together with short-term lines of credit if 
necessary.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August
28,1981, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rule 
of Practice and Procedure (18 CFR 1.8 or
1.10) and the regulations under the 
Natural Gas Act (18 CFR 157.70). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to intervene 
in accordance with the Commission’s 
Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission’s Rules of 
Practice and Procedure, a hearing will 
be held without further notice before the
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Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate and permission and approval 
for the proposed abandonment are 
required by the public convenience and 
necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
be represented at the hearing.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23727 Filed 8-13-81; 8:45 am]
BILUNG CODE 6450-85-M

[Docket Nos. TA81-2-15-003 and TA81-1- 
15]

Mid Louisiana Gas Co.; Cancellation of 
Fifth Revised Sheet No. 3b
August 7,1981.

Take notice that Mid Louisiana Gas 
Company (Mid Louisiana), on July 22, 
1981, tendered for filing, as 
supplemented by a further filing 
tendered July 22,1981, proposed changes 
in its FERC Gas Tariff, First Revised 
Volume No. 1.

The reason for the cancellation of 
Fifth Revised Sheet No. 3b is as follows. 
By order issued June 29,1981 in 
Arkansas Louisiana Gas Co., et ah, 
Docket No. TA81-2-15, et al., the 
Federal Energy Regulatory Commission 
directed certain pipeline companies, 
including Mid Louisiana* to file by July
15,1981, revised rate tariff sheets which 
eliminate from their tariffs the current 
adjustment for the Louisiana First Use 
Tax.

In compliance with the Commission’s 
order, Mid Louisiana proposes to cancel, 
subject to Commission review, Fifth 
Revised Sheet No. 3b contained in First 
Revised Volume No. 1 of its FERC Gas 
Tariff. On said page is set forth the 
Louisiana First Use Tax tracking 
surcharge and a Surcharge Adjustment; 
resulting in a (Louisiana First Use Tax) 
Rate After Adjustment. Since no other 
rate, charge, classification, service, rule, 
or contract relating thereto is contained 
on Fifth Revised Sheet No. 3b, no new 
tariff page is proposed to be filed in 
place of Sheet No. 3b. Therefore, Mid 
Louisiana proposes that the cancellation 
of Fifth Revised Sheet No. 3b become 
effective May 1,1981, in accordance 
with the Commission’s order of June 29, 
1981.

Copies of the filing were served upon 
the company’s jurisdictional customers 
and interested state commissions.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE, Washington, 
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests 
should be filed on or before August 14, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.(FR Doc. 81-23897 Filed 8-13-81; 8:45 am]
BILUNG CODE 6450-85-M

[Docket No. CP81-428-000]

Mountain Fuel Supply Co.; Application
August 7,1981.

Take notice that on July 22,1981, 
Mountain Fuel Supply Company 
(Applicant), 180 East First South Street, 
Salt Lake City, Utah 84139, filed in 
docket No. CP81-428-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the construction and operation of four 
main line distribution gas sales taps; all 
as more fully set forth in the application 
which is on file with the Commission 
and open to public inspection.

Applicant proposes to construct and 
operate four main line sales taps and 
appurtenances to effectuate the 
proposed delivery of gas to distribution 
customers. Applicant estimates that 
average annual sales during the first 
three years of service are expected to be 
approximately 76,000 Mcf. Applicant 
states that the total estimated cost for 
the proposed taps is $87,929 which cost 
would be financed from funds oil hand.

Applicant states that due to 
population growth in the town of 
Evanston, Wyoming, and the related 
increased demands on its distribution 
system, its distribution system to the 
north and southwest of Evanston and its 
existing distribution feeder line would 
soon have inadequate capacity to meet 
the firm requirements of present and 
future distribution customers. Applicant 
further states that the additional taps to 
serve Evanston would insure

dependable service by allowing for 
continued service if a main or feeder 
line required repair. Applicant estimates 
that within three years the four 
proposed taps would provide natural 
gas service to 625 firm residential and 
small commercial customers at an 
annual sales volume of 102,375 Mcf.

Applicant states that the proposed 
facilities would be located 
approximately 3.3 miles apart in Uinta 
County, Wyoming. It is stated that two 
2-inch taps and associated facilities 
(Tap No. 1) would be located in Section 
25, Township 15 North, Range 121 West, 
Uinta County, while two additional 2- 
inch taps and related facilities (Tap No. 
2) would be located in Section 8, 
Township 15 North, Range 120 West, 
Uinta County.

Applicant states that it has supplies of 
natural gas in excess of its system 
requirements that it is willing to make 
available to existing and potential 
customers under the provisions of its 
Wyoming tariff and pursuant to the 
authority granted Applicant by the 
Public Service Commission of Wyoming. 
Applicant asserts that customers would 
be served on a firm basis under 
Applicant’s Wyoming Rate Schedule 
GS-1.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August
28,1981, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition
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for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing.
Kenneth F. Plumb,
Secretary.[PR Doc. 81-23679 Filed 8-13-81; 8:45 am]
BILLING CODE 6450-85-«

[Docket No. TA81-2-26-001]
'V  f  -

Natural Gas Pipeline Company of 
America; Change in Rates
August 6,1961.

Take notice that on July 22,1981, 
Natural Gas Pipeline Company of 
America (Natural) submitted for filing as 
part of its FERC Gas Tariff, Third 
Revised Volume No. 1, the below listed 
tariff sheets to be effective September 1, 
1981:
Second Substitute Forty-third Revised Sheet 

No. 5
Fourth Revised Sheet No. 5C 
Fourth Revised Sheet No. 5D

Natural states the purpose of the filing 
is to reflect rate adjustments under the 
PGA and incremental pricing sections of 
Natural’s tariff. The overall effect of the 
filed for adjustments in Natural’s D M Q - 
1 rates is a decrease of $0.01 in the 
demand component and an increase of 
7.160 in the commodity component. 
Appropriate adjustments were also 
made to Natural’s other sales rate 
schedules. The adjustments and 
annualized revenue increase, amounting 
to approximately $63.4 million, are 
summarized below.

Rate schedule Annua-
DMQ-1 rate Kzed
adjustment jurisdic-

-----------------------------  tkxtal

De
mand

Commod
ity (cents)

revenue 
increase 

(decrease) 
(millions 

of dollars)

Purchased gas cost 
adjustment

11.96 $106.7
28.3Pipeline supplier......... „... « 0 1 ) 3.22

Deferred purchased 
gas cost............... ......... (8.02) (71.6)

Total—_____________  (0.01) 7.16 63.4

Sheets Nos. 5C and 5D reflect 
projected incremental pricing surcharges 
(MSAC) of $25,640 for the six month 
period beginning September 1,1981.
Only two of Natural’s sale-for-resale 
customers had M SA C ’s to report.

Schedule C  of the filing, which sets 
forth the projected cost of Natural’s 
purchased gas, includes a figure of $26.1

million reflecting the additional 
projected costs due to Orders 93 and 93-
A . Page 118 of Schedule C  explains how 
the $26.1 million was derived.

Also, Schedule F of the filing reflects 
the details of the computation of the 
Sales Refund Obligation (SRO) under 
the terms of Settlement Article XV I in 
Docket No. RP78-78. Per the provisions 
of the Article, the excess revenues 
generated were offset by increased 
costs, therefore, no entry was made to 
the Deferred Purchased Gas Account.

Natural requests waiver of the 
Commission regulations to the extent, if 
any, required to put the proposed tariff 
sheets into effect on September 1,1981.

A  copy of this filing has been mailed 
to Natural's jurisdictional customers and 
to interested State regulatory agencies.

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with Section 1.8 and 1.10 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8,1.10). All such 
petitions or protests should be filed on 
or before August 14,1981. Protest will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this application are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Acting Secretary.[FR Doc. 81-23680 Filed 8-13-61; 8:45 am]
BILLING CODE 6450-85-M

[Docket No. ER81-645-000]

New England Power Co.; Filing
August 10,1981.

The filing Company submits the 
following:

Take notice that on July 31,1981, the 
New England Power Company (NEP) 
tendered for filing revised tariff sheets 
constituting a new rate W-4 for its 
Primary Service for Resale. NEP 
requests an effective date of January 1, 
1982 for rate W-4. NEP states that its 
W-4 revised tariff sheets will result in 
an increase in jurisdictional base; rate 
revenues on the basis of a 1982 test year 
of approximately $69,900,000 although 
there will be a significant reduction in 
fuel charges. Although the filing has an 
effective date of October 1,1981, NEP 
has requested a three month suspension. 
If suspended for three months as

requested, NEP will begin to bill under 
the W -4 rate on January 1,1982.

Copies of the filing have been 
forwarded to each of NEP’s Primary 
Service for Resale customers, to the 
state regulatory commissions of 
Massachusetts, New Hampshire, Rhode 
Island and Vermont, and to the 
Attorneys General of Massachusetts 
and Rhode Island.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE, Washington, 
D.C. 20426, in accordance with § § 1.8 
and 1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests 
should be filed on or before August 28, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.(FR Doc. 81-23766 Filed 8-13-81; 8:45 am]
BILLING CODE 6450-85-M

[Docket No. ER81-646-000]

New England Power Co.; Proposed 
Tariff Change
August 7,1981.

The filing company submits the 
following:

Take notice that New England Power 
Company (“NEP” ) on July 31,1981, 
tendered for filing a proposed change in 
its Service Agreement for Primary 
Service for Resale with The 
Narragansett Electric Company 
(Narragansett). The proposed change 
would increase the fixed credits allowed 
Narragansett on its purchased power 
billing by NEP in the amount of 
$2,186,400 annually based on the 12 
month period ending December 31,1982.

NEP, conjunctively with its affiliate 
Narragansett, reviews annually that 
past of Narragansett’s system which is 
used by it in providing all-requirements 
service to Narragansett, and upon a 
substantial change in circumstance, 
refiles with the Commission the revised 
generation and transmission credits. The 
instant revision is primarily due to a 
substantial increase in return and 
associated tax requirements associated 
with Narragansett’s generating facilities, 
along with continuing inflationary 
trends.
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NEP proposes an effective date of 
January 1,1982.

Copies of the filing were served upon 
Narragansett and the Rhode Island 
Public Utilities Commission.

Any person desiring to be heard or to 
protest said application should file a  
petition to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8,1.10). All such 
petitions or protests should be filed on 
or before August 28,1981. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this application are on file with the 
Commission and are available for public 
inspection.
Kenneth F. Plumb,
Secretary.[FR D oc. 81-23728 Filed  8-13-81; 8:45 am]BILLING CODE 6450-85-M
[Docket No. CP80-547]

NGPL-Canyon Compression Co.; 
informal Conference
August 6,1981.

NGPL-Canyon Compression Company 
(Canyon) filed pursuant to Section 7(c) 
of the Natural Gas Act, an application 
for authorization to install and operate a
22,000 Bhp compressor station and other 
appurtenant facilities in the Whitney 
Canyon area, Uinta County, Wyoming. 
The compression facilities are required 
for Canyon to receive, compress and 
redeliver gas for the accounts of Natural 
Gas Pipeline Company of America, 
Colorado Interstate Gas Company, 
Mountain Fuel Supply Company and 
other eventual purchasers of gas. 
supplies currently uncommitted in die 
Whitney Canyon area to the proposed 
Trailblazer System. The total cost of the 
compression facilities is estimated to be 
$18,344,000. On July 23,1981, Canyon 
requested a temporary certificate to 
authorize placement of concrete for the 
compressor station.

The Commission Staff is unable to 
determine the allocable and prudent 
costs associated with the project and is 
therefore unable to recommend the 
proper rate in the public convenience 
and necessity. In this regard, on March
23,1981, the Staff sent Canyon a data 
request which, to date, has not been 
fully answered.

In as much as this application 
presents issues arising from the 
implementation of Commission Order 
No. 94 (Docket No. RM80-47) an 
informal conference will beheld to 
determine the best procedure for 
obtaining the data required by that 
order. Should Canyon be unable to 
supply the data necessary, it should 
arrive with the parties in possession of 
the necessary data or with a method to 
derive the data in compliance with 
Section 157.5 of the Commission’s 
regulations.

The informal conference will be held 
August 13,1981, at 10 a.m. at the Federal 
Energy Regulatory Commission, 825 
North Capitol Street; NE., Washington, 
D.C. 20426, and is open to the public; 
however, attendance or participation at 
the conference will not serve to make 
attendees parties to the proceeding. Any  
person wishing to become a party must 
file a petition to intervene. Copies of the 
Canyon’s filing are on file with the 
Federal Energy Regulatory Commission 
and are available for public inspection.

For further information, contact Keith 
Pierce, Federal Energy Regulatory 
Commission, 825 N. Capitol Street, NE., 
Washington, D.C. 20426, Tel. (202) 357- 
8982.
Kenneth F. Plumb,
Secretary.
[FR Doc. 81-23729 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M
[Docket No. TA 81-2-59-000]

Northern Natural Gas Co.; Proposed 
Changes in FERC Gas Tariff
August 7,1981.

Take Notice that Northern Natural 
Gas Company, Division of InterNorth, 
Inc. (Northern) on July 15,1981 tendered 
for filing the following tariff sheets:
Third R evised  Volume No. 1 

Second Substitute Fourteenth Revised 
Sheet NO. 4b 

Original Volume No. 2 
Second Substitute Twenty-Fourth Revised 

Sheet No. lc

These revised rate tariff sheets reflect 
the elimination of the $,0096 Louisiana 
First Use Tax surcharge currently in 
effect in Northern’s rates. Northern 
requests that these tariff sheets be made 
effective May 27,1981, coincident with 
the actual cessation of collection of the 
surcharge.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D C 20426, in accordance with Sections
1.8 and 1.10 of the Commission’s Rules

of Practice and Procedure (18 CF R  1.8,
1.10). All such petitions or protests 
should be filed on or before August 14, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate actions to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene.

Copies of this filing are being mailed 
to Northern’s gas utility customers and 
interested State Commissions and a 
copy of this; filing has been made 
available for public inspection in a 
convenient place in Northern’s office. 
Kenneth F. Plumb,
Secretary.
[FR Doc. 81-23712 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M
[Docket No. ER81-651-000]

Northern States Power Co. 
(Minnesota^ Filing
August 7,1981.

The filing Company submits the 
following:

Take notice that Northern States. 
Power Company, Minneapolis, 
Minnesota, (NSP) on August 3,1981, 
tendered for filing proposed rate 
schedules to NSP’s contracts with the 
following 26 wholesale customers:

FERC 
rate 

sched
ule No.

City of A da....................................
City of A n o k a ........................... - ---- --------------

985
338
378.

City of Brownton........................... 324
City of Buffalo............................... 369
City of Chaska.............................. 323»
City of East Grand Forks............ 387'

400;
355

City of Hillsboro............................ 314
Home Light & Power C o............. 335>
City of Kasota................................ 318
City of Kasson.... .......................... 379
City of Kenyon........... .............. 394’
City of Lake City;_____________ 36T
City of Le Sueur... ......................... 392.
City of Madeiia.............  .............. 397"
City of Melrose............................... 401
City of North Saint Paul............... 371;
City of Olivia................................... 388
City of Sant Peter.......................... 325>
City of Sault Centre...................... 389*
City of Shakopee.......................... 365
City of Sioux Falls........................
City of W aseca.............................. 380)
City of Winthrop............................ 364,

The rate schedules are proposed to be 
effective for deliveries of power and 
energy on and after October 2,1981.

NSP states that the proposed rate 
schedules will increase- revenues from 
the sales to these customers by 
$4,840,506.00 based on sales for the 
January 1,1982 to December 31,1982 test
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year. The proposed increase is needed, 
NSP states, so that the revenues will 
more nearly recover NSP’s costs in 
rendering the service.

Copies of this filing have been mailed 
to each of NSP’s customers affected by 
the proposed change, to the Minnesota 
Public Service Commission, the South 
Dakota Public Utilities Commission, and 
the North Dakota Public Utilities 
Commission.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE, Washington, 
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests 
should be filed on or before August 28, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23682 Filed 8-13-81; 8:45 am]
BILLING CODE 6450-85-M

[Docket No. ER81-653-000]

Northern States Power Co.
(Wisconsin); Filing
August 11.1981.

The filing Company submits the 
following;

Take notice that on August 3,1981, 
Northern States Power Company of Eau 
Claire, Wisconsin (NSP) tendered for 
filing proposed rate schedule changes 
with its twelve wholesale customers.

The proposed rate schedule changes 
will increase revenues from the sales of 
these customers by $1,621,648 based on 
sales for the January 1,1982 to 
December 31,1982 test year. The rate 
schedule changes include a revised W -l  
rate for its ten all requirements non
generating municipal customers; a 
revised W -l (BRF) rate through 
February 27,1982 for Black River Falls, a 
generating customer; a revised LP-1 rate 
for Barron, a generating customer which 
takes all requirements service; and a 
new peak shaving rate (Schedule PS-1) 
which will apply to the City of Black 
River Falls on February 28,1982 when 
its current contract with NSP will 
expire.

NSP requests an effective date of 60 
days from the date of the filing for all '

rate schedule changes except for the P S - 
1 rate for which it requests a waiver of 
the Commission's notice and filing 
requirements and an effective date of 
February 28,1982.

Copies of the filing were served upon 
each customer and upon the Wisconsin 
Public Service Commission.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with § § 1.8 
and 1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests 
should be filed on or before August 31, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23750 FHed 8-13-81; 8:45 am)
BILUNG CODE 6450-85-M

[Docket No. TA 81-2-27-000]

North Penn Gas Co.; Proposed 
Changes in FERC Gas Tariff
August 7,1981.

Take notice that North Penn Gas 
Company (North Penn) on July 31,1981, 
tendered for filing proposed changes in 
its FERC Gas Tariff, First Revised 
Volume No. 1, pursuant to its PGA  
Clause for rates to be effective 
September 1,1981.

The change in rates contained in this 
filing reflects an increase of 5.487 cents 
per M cf pursuant to Section 14.1 (PGA 
Clause) of North Penn’s tariff to reflect 
supplier rates which will be in effect on 
September 1,1981.

Additionally, this filing reflects a 
surcharge credit of 7.462 cents per M cf 
pursuant to Section 14.2 and Section 14.3 
of North Penn’s tariff which results from 
amounts accumulated in the 
Unrecovered Purchased Gas Cost 
Account for the period January 1,1981 
through June 30,1981; the jurisdictional 
portion of supplier refunds received by 
North Penn for the same six-month 
period; carrying charges computed in 
accordance with Commission 
Regulations and a carry-over balance 
from the surcharge credit effective for 
the period September 1,1980 through 
February 28,1981.

In compliance with Section 282.602(d) 
of the Commission’s Regulations, North 
Penn states that it has had no activity in 
either of the accounts 192.1 or 192.2 for 
the prior PGA period.

North Penn respectfully requests a 
waiver of any of the Commission’s Rules 
and Regulations as may be required to 
permit Sixty-seventh Revised Sheet No. 
PGA-1 and Fourth Revised Sheet No. 
15H, submitted herewith, to become 
effective September 1,1981, as 
proposed.

Copies of this filing were served upon 
North Penn’s jurisdictional customers as 
well as interested State commissions.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests 
should be filed on or before August 19, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23681 Filed 8-13-81; 8:45 am]
BILLING CODE 6450-85-M

[Docket No. ST81-323-000]

ONG Western, Inc.; Application for 
Approval of Rates
August 11,1981.

Take notice that on June 18,1981, 
O N G  Western, Inc. (Applicant), 624 
South Boston Avenue, Tulsa, Oklahoma 
74119, filed in Docket No. ST81-323-000 
an application for approval of rates 
pursuant to Part 284 of the Commission’s 
Regulations charged for the sale of 
natural gas to Mid Louisiana Gas 
Company (Mid Louisiana), all as more 
fully set forth in the application which is 
on file with the Commission and open to 
public inspection.

Applicant states that it has entered 
into a contract to sell natural gas on an 
interruptible basis to Mid Louisiana. 
Applicant proposes to charge Mid 
Lousisana a price equal to Applicant’s 
weighted average acquisition cost of 
natural gas per million Btu for the month 
during which such gas is delivered 
determined in accordance with Section 
284.144 of the Commission’s Regulations
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plus a fee of 10.0 cents per million Btu as 
compensation for expenses incurred by 
Applicant and associated with the 
gathering, treatment, processing, 
transportation, storage, and delivery of 
natural gas hereunder including a 
reasonable profit on such services. It is 
stated that the term of the agreement 
entered into on April 27,1981, between 
Applicant and Mid Louisiana is for a 
two-year period commencing on the first 
day of deliveries. Applicant proposes to 
sell up to 15 million Btu of gas per day 
subject to interruption to the extent that 
gas would be required to enable 
Applicant to provide adequate service to 
its regular customers.

Applicant states it has no 
transportation rate that is currently 
approved by the Oklahoma Corporation 
Commission because Applicant is now 
considered part of Oklahoma Natural 
Gas Company, a Division of ONEOK  
Inc. for ratemaking purposes. However, 
it is asserted that when Applicant was a 
separate entity for ratemaking purposes 
it did have a transportation rate 
approved by the Oklahoma Corporation 
Commission which is the basis for the 
rates proposed herein.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August
31,1981, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or
1.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to a proceeding. Any 
person wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s Rules.
Kenneth F. Plumb,
Secretary.(FR Doc. 23751 Filed B-13-81; 8:45 am]
BILUNG CODE 6450-85-M

[Docket No. SA81-52-000]

Phillips Petroleum Co.; Application for 
Adjustment
Issued: August 10,1981.

Take notice that on June 16,1981, 
Phillips Petroleum Company filed with 
the Federal Energy Regulatory 
Commission an application for an 
adjustment under § 154.94(h)(3)(h) of the 
Commission’s Regulations under the 
Natural Gas Policy Act of 1978 (NGPA) 
wherein Phillips seeks to waive the

timely filing of its blanket affidavit 
coverage for the authority to collect the 
incremental monthly inflation 
adjustment increases for the NGPA  
Section 106(a) maximum lawful prices. 
The gas involved in this application is 
purchased by Northwest Pipeline 
Corporation from the Hogsback Area 
located in Sublette and Lincoln 
Counties, Wyoming. Waiver of the filing 
requirements of §154.94(h)(3)(h) would 
permit collection of the incremental 
monthly inflation adjustment increases 
from the effective date of NGPA  Section 
106(a) price through May 4,1981, when 
the blanket affidavit coverage became 
effective under Phillips Petroleum 
Company’s FERC Gas Rate Schedule 
No. 279.

The procedures applicable to the 
conduct of this adjustment proceeding 
are found in § 1.41 of the Commission’s 
Rules of Practice and Procedure, Order 
No. 24, issued March 22,1979.

Any person desiring to participate in 
this adjustment proceeding shall file a 
petition to intervene in accordance with 
the provisions of Section 1.41. All 
petitions to intervene must be filed on or 
before August 31,1981.
Kennth'F. Plumb,
Secretary.[FR Doc. 81-23767 Filed 8:13-81; 8:45 am]
BILLING CODE 6450-85-M

[Docket No. ER81-647-000]

Public Service Company of Colorado; 
Proposed Tariff Change
August 7,1981.

The filing Company submits the 
following:

Take notice that Public Service 
Company of Colorado (PSCo) on July 31, 
1981, tendered for filing a proposed 
change in its FERC Electric Service 
Tariff. PSCo states that the proposed 
change is a Supplemental Agreement 
(Supplement) to PSCo’s Power Purchase 
Agreement (Agreement) with the City of 
Burlington, Colorado (Burlington), dated 
February 19,1974, as amended, on file 
with the Commission under PSCo’s 
FERC Rate Schedule No. 15.

PSCo indicates that the Supplenent 
provides that Burlington may reduce its 
obligation to accept and pay for its 
requirements of electric power and 
energy provided by the Company by the 
amount of electric power obtained from 
Western Area Power Administration 
(WAPA) for peak shaving purposes 
only. PSCo will act as the scheduling 
agent for Burlington in schedules 
repayment energy to W AP A. PSCo will 
provide all repayment energy to W A PA  
for Burlington’s account, including any

required losses, and Burlington will pay 
PSCo for same at the energy charge in 
effect for PSCo’s deliveries of energy to , 
Burlington.

PSCo states that copies of the filing 
were served upon all parties to the 
Agreement and affected state 
commission.

Any person desiring to be heard or to 
protest said filing should file a petition 
tdo intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests 
should be filed on or before August 28, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23780 Filed 8-13-81; 8:45 am]
BILLING CODE 6450-85-M

[Docket No. GP81-36-OOOI

State of Texas, Section 108 NGPA 
Determination, Phillips Petroleum Co., 
Embar-B No. 13 Well, JD No. 81-02474; 
Petition To Vacate Final Well Category 
Determination and Request for 
Withdrawal

Issued: August 10,1981.

On July 14,1981 Phillips Petroleum 
Company (Phillips) filed with the 
Federal Energy Regulatory Commission 
(Commission) a petition to vacate and 
permit withdrawal of the final well 
category determination for the Embar-B 
No. 13 well pursuant to the 
Commission’s authority under the 
Natural Gas Policy Act of 1978 (NGPA), 
15 U .S.C. 3301-3432 (Supp. I I 1978).

Phillips states that the Texas Railroad 
Commission made an affirmative 
determination that the subject well 
qualified as a stripper well under 
section 108 of the NGPA and that the 
determination became final on 
December 8,1980, forty-five days after 
the Commission received notice 
pursuant to § 275.202(a) of the 
Commission’s Regulations, Phillips 
further states that the subject well 
produced 1.91 barrels of oil per day 
thereby eliminating the well from 
qualification as “non-associated natural 
gas” under § 271.803(b). The improper
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reporting of production data apparently 
resulted from a clerical error.

Any person desiring to be heard or to 
protest this petition should file, on or 
before September 14,1981, with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20420, a protest or a 
petition to intervene in accordance with 
§ 1.8 or § 1.10 of the Commission’s Rules 
of Practice and Procedure. All protests 
filed with the Commission will be 
considered, but will not make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to the proceeding or to participate as a 
party in any hearing must file a petition 
to intervene in accordance with the 
Commission’s Rules.
Kenneth F. Plumb,
Secretary.
[FR Doc. 81-23770 Filed 8-13-81; 8:45 am]
BILLING CODE 6450-85-M

[Project No. 4957-000]

City of Rohnert Park, California; 
Application for Preliminary Permit
August 10,1981.

Take notice that the City of Rohnert 
Park (Applicant] filed on June 24,1981, 
an application for preliminary permit 
[pursuant to the Federal Power Act, 16 
U.S.C. §§ 791(a)-825(r)] for Project No. 
4957 to be known as the Horse Linto 
Creek, Humboldt Project located on 
Horse Linto Creek in Humboldt County, 
California. The application is on file 
with the Commission and is available 
for public inspection. Correspondence 
with the Applicant should be directed 
to: Mr. Robert A . Lewis, City of Rohnert 
Park, 6750 Commerce Boulevard,
Rohnert Park, California 95427.

Project Description—The proposed 
project would consist of three facilities:

The Tipper Facility would consist of:
(1] a 80-foot long, 5-foot high diversion 
structure; (2) a 10,200-foot long diversion 
conduit; (3) a 1,000-foot long penstock;
(4) a powerhouse with a total rated 
capacity of 4,500 kW; and (5) a 1.5-mile 
long transmission line.

The Middle Facility would consist of:
(1) a 88-foot long, 5-foot high diversion 
structure; (2) a 8,300-foot long diversion 
conduit; (3) a 900-foot long penstock; (4) 
a powerhouse with a total rated 
capacity of 3,000 kW; and (5) a 1-mile 
long transmission line.

The Lower Facility would consist of a 
45-foot long, 5-foot high diversion 
structure; (2) a 4,500-foot long diversion 
conduit; (3) a 1,500-foot long penstock;
(4) a powerhouse with a total rated 
capacity of 2,050 kW; and (5] a 6-mile 
long transmission line.

Proposed Scope o f Studies Under 
Permit—A  preliminary permit, if issued, 
does not authorize construction. The 
Applicant is seeking a 36-month permit 
to study the feasibility of constructing 
and operating the proposed project.

Competing Applications—This 
application was filed as a competing 
application to the Horse Linto Creek, 
Humboldt Project No. 4417 filed on 
March 25,1981, by Consolidated 
Hydroelectric, Inc. under 18 C.F.R. § 4.33 
(1980). Public notice of the filing of the 
initial application has alrady been given 
and the due date for filing competing 
application or notices of intent has 
passed. Therefore, no further competing 
applications or notices of intent to file 
competing applications will be accepted 
for filing.

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments.

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 C.F.R. § 1.8 or § 1.10 
(1980). In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but only those who file a petition 
to intervene in accordance with the 
Commission’s Rides may become a 
party to the proceeding. Any comments, 
protest, or petition to intervene must be 
received on or before Septem bers, 1981,

Filing and Service o f Responsive 
Documents—Any filings must bear in all 
capital letters the title ’’CO M M ENTS”, 
“PROTEST’, or “PETITION T O  
INTERVENE", as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission’s 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An  
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., Room 208 
RB at the above address. A  copy of any 
petition to intervene must also be served 
upon each representative of the

Applicant specified in the first 
paragraph of this notice. 
Kenneth F. Plumb,
Secretary.
[FR Doc. 81-23892 Filed 8-13-81; 8:45 am] 
BILUNG CODE 6450-85-M

[Project No. 4962-000]

City of Rohnert Park, California; 
Application for Preliminary Permit
August 11,1981.

Take notice that the City of Rohnert 
Park (Applicant) filed on June 24,1981, 
an application for preliminary permit 
[pursuant to the Federal Power Act, 16 
U .S.C . §§ 791(a)-825[r)J for Project No. 
4962 known as the Big Creek Near New  
River, Trinity located on Big Creek in 
Trinity County, California. The 
application is on file with the 
Commission and is available for public 
inspection. Correspondence with the 
Applicant should be directed to: Mr. 
Robert A . Lewis, City of Rohnert Park, 
6750 Commerce Blvd., Rohnert Park, C A  
95427.

Project Description—The project 
would consist of: (1) an 86-foot long, 5- 
foot high diversion structure; (2) a 9,000- 
foot long diversion conduit; (3) a 1,150- 
foot long penstock; (4) a powerhouse 
with a total rated capacity of 2,540 kW; 
and (5) a 5.5-mile long transmission line. 
The average annual energy generation is 
estimated to be 10.0 million kWh.

Proposed Scope o f Studies Under 
Permit—A  preliminary permit, if issued, 
does not authorize construction. The 
Applicant is seeking a 36-month permit 
to study the feasibility of constructing 
and operating the proposed project.

Competing Applications—This 
application was filed as a competing 
application to the Big Creek Near New 
River, Trinity Project No. 4395 filed on 
March 23,1981, by Consolidated 
Hydroelectric, Inc. under 18 C.F.R. § 4.33 
(1980). Public notice of the filing of the 
initial application has already been 
given and the due date for filing 
competing application or notices of 
intent has passed. Therefore, no further 
competing applications or notices of 
intent to file competing applications will 
be accepted for filing.

Agency Comments—Federal, State, 
and local agencies are invited to subjnit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments.

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to
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intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 C.F.R. 1.8 or 1.10 
(1980). In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
hied, but only those who hie a petition 
to intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protest, or petition to intervene must be 
received on or before September 11, 
1981.

Filing and Service o f Responsive 
Documents—Any filings must bear in all 
capital letters the title “CO M M ENTS” , 
“PROTEST”, or "PETITION TO  
INTERVENE” , as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission’s 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426. An  
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB at the above address. A  
copy of any petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of the notice.
Kenneth F. Plumb,
Secretary.[PR Doc. 81-23689 Filed 8-13-81; 8:45 am]BILUNG CODE 6450-85-M
[Project No. 4965-000]

City of Rohnert Park, California; 
Application for Preliminary Permit
August 10,1981.

Take notice that the City of Rohnert 
Park (Applicant) filed on June 24,1981, 
an application for preliminary permit 
[pursuant to the Federal Power Act, 16 
U.S.C. § § 791(a)—825(r)J for Project No. 
4965 known as the Deep Hole Creek, 
Mendocino Project located on Deep 
Hole Creek in Mendocino County, 
California. The application is on file 
with the Commission and is available 
for public inspection. Correspondence 
with the Applicant should be directed 
to: Mr. Robert A . Lewis, City of Rohnert 
Park, 6750 Commerce Blvd., Rohnert 
Park, C A  95427.

Project Description—The project 
would consist of: (1) a 150-foot long, 5- 
foot high diversion structure; (2) a 4,800- 
foot long diversion conduit; (3) a 1,800- 
foot long penstock; (4) a powerhouse 
with a total rated capacity of 4,600 kW; 
and (5) a 13-mile long transmission line.

The average annual energy generation is 
estimated to be 17.2 million kWh.

Proposed Scope o f Studies Under 
Permit—A  preliminary permit, if issued, 
does not authorize construction. The 
Applicant is seeking a 36-month permit 
to study the feasibility of constructing 
and operating the proposed project.

Competing Applications—This 
application was filed as a competing 
application to the Deep Hole Creek, 
Mendocino Project No. 4338 filed on 
March 13,1981, by Consolidated 
Hydroelectric, Inc. under 18 C.F.R. §4.33 
(1980). Public notice of the filing of the 
initial application has already been 
given and the due date for filing 
competing application or notices of 
intent has passed. Therefore, no further 
competing applications or notices of 
intent to file competing applications will 
be accepted for filing.

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments.

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 C.F.R. 1.8 or 1.10 
(1980). In determining the appropriate 
action to take, the Commission wiH 
consider all protests or other comments 
filed, but only those who file a petition 
to intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protest, or petition to intervene must be 
received on or before September 8,1981.

Filing and Service o f Responsive 
Documents—Any filings must bear in all 
capital letters the title “CO M M ENTS”, 
“PROTEST” ; or “PETITION TO  
INTERVENE” , as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission’s 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426. An  
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB at the above address. A  
copy of any petition to intervene must 
also be served upon each representative

of the Applicant specified in the first 
paragraph of the notice.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23691 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M
[Project No. 4971-000]

City of Rohnert Park, California; 
Application for Preliminary Permit
August 10,1981.

Take notice that the City of Rohnert 
Park (Applicant) filed on June 25,1981, 
an application for preliminary permit 
[pursuant to the Federal Power Act, 16 
U .S.C. §§ 791(a)-825(r)J for Project No. 
4971 known as the Beaver Creek, 
Mendocino Project located on Beaver 
Creek in Mendocino County, California. 
The application is on file with the 
Commission and is available for public 
inspection. Correspondence with the 
Applicant should be directed to: Mr. 
Robert A . Lewis, City of Rohnert Park, 
6750 Commerce Blvd., Rohnert Park, C A  
95427.

Project Description—The project 
would consist of: (1) a 338-foot long, 5- 
foot high diversion structure; (2) a 5,000- 
foot long diversion conduit; (3) a 1,300- 
foot long penstock; (4) a powerhouse 
with a total rated capacity of 4,390 kW; 
and (5) a 11-mile long transmission line. 
The average annual energy generation is 
estimated to be 15.4 million kWh.

Proposed Scope o f Studies Under 
Permit—A  preliminary permit, if issued, 
does not authorize construction. The 
Applicant is seeking a 36-month permit 
to study the feasibility of constructing 
and operating the proposed project.

Competing Applications—This 
application was filed as a competing 
application to the Beaver Creek, 
Mendocino Project No. 4330 filed on 
March 12,1981, by Consolidated 
Hydroelectric, Inc. under 18 C.F.R. § 4.33 
(1980). Public notice of the filing of the 
initial application has already been 
given and the due date for filing 
competing application or notices of 
intent has passed. Therefore, no further 
competing applications or notices of 
intent to file competing applications will 
be accepted for filing.

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments.

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to
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intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure.'18 C.F.R. 1.8 pr 1.10 
(1980). In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but only those who file a petition 
to intevene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or petition to intervene must be 
received on or before September 8,1981. 
_  Filing and Service o f Responsive 
Documents—Any filings must bear in all 
capital letters the title “CO M M ENTS”, 
“PROTEST”, or “PETITION TO  
INTERVENE” as applicable and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission's 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426. An  
additional copy must be sent to; Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB at the above address. A  
copy of any petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of the notice.
Kenneth F. Plumb,
Secretary.[FR Doc 81-23688 Filed 8-13-81 8:45 amt BILLING CODE 6450-65-M
[Project No. 4975-000]

City of Rohnert Park, California; 
Application for Preliminary Permit
August 11,1981.

Take notice that the City of Rohnert 
Park (Applicant) filed on June 25,1981, 
an application for preliminary permit 
(pursuant to the Federal Power Act, 16 
U .S.C . §§ 791(a)—825(r)) for Project No. 
4975 known as the Big Bar Creek, Project 
located on Big Bar Creek in Trinity 
Coiinty. California. The application is on 
file with the Commission and is 
available for public inspection. 
Correspondence with the Applicant 
should be directed to; Mr. Robert A. 
Lewis, City of Rohnert Park, 6750 
Commerce Blvd., Rohnert Part, CA95427.

Project Description—The project 
would consist of: (1) a 59-foot long, 5- 
foot high diversion structure: (2) a 9,500- 
foot long diversion conduit; (3) a 900- 
foot long penstock: (4) a powerhouse 
with a total rated capacity of 1,400 kW; 
and (5) a 0.5-mile long transmission line. 
The average annual energy generation is 
estimated to be 5.7 million kWh.

Proposed Scope o f Studies Under 
Permit—A  preliminary permit, if issued, 
does not authorize construction. The 
Applicant is seeking a 36-month permit 
to study the feasibility of constructing 
and operating the proposed project.

Competing Applications—This 
application was filed as a competing 
application to the Big Bar Creek, Project 
No. 4088 filed on January 29,1981, by 
Consolidated Hydroelectric, Inc. under 
18 C.F.R. § 4.33 (1980). Public notice of 
the filing of the initial application has 
already been given and the due date for 
filing competing application or notices of 
intent has passed. Therefore, no further 
competing applications or notices of 
intent to file competing application will 
be accepted for filing.

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments.

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the . 
requirements of the Rules of Practice 
and Procedure, 18 C.F.R. 1.8 or 1.10 
(1980). In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but only those who file a petition 
to intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protest, or petition to intervene must be 
received on or before Septem ber 11,
1981.

Filing and Service o f Responsive 
Documents—Any filings must bear in all 
capital letters the title “CO M M ENTS", 
“PROTEST", or “ PETITION TO  
INTERVENE", as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission’s 
regulations to: Kenneth F. Plumb, 
Secretary. Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer. Chief. Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB at the above address. A  
copy of any petition to intervene must 
also be served upon each representative

of the Applicant specified in the first 
paragraph of the notice.
Kenneth F. Plumb,
Secretary.|FR Doc 81-23690 Filed 8-13-81:8:45 ami BILLING CODE 6450-85-M
[Docket No. SA81-51-000]

Samedan OH Corp.; Application for 
Staff Adjustment
Issued: August 10.1981.

On July 27,1981 Samedan Oil 
Corporation (Applicant), Box 909, 
Ardmore, Oklahoma 73401 filed an 
application for a Staff Adjustment 
pursuant to section 502(c) of the Natural 
Gas Policy Act of 1978 (NGPA), 15 
U .S.C. 3412(c) (Supp. I I 1978), and § 1.41 
of the Federal Energy Regulatory 
Commission (Commission) Rules of 
Practice and Procedure.

Applicant claims special hardship, 
inequity or unfair distribution of 
burdens and irreparable injury if unable 
to make retroactive collections for 
deliveries made from five wells drilled 
in offshore waters of Nueces and 
Kleberg Counties, Texas prior to the 
date of filing for a determination with 
the Texas Railroad Commission. 
Applicant alleges that it misunderstood 
the Railroad Commission’s rules for 
filing for NGPA section 102(c)(1)(B) 
believing that an application which did 
not include a 4-point test could not be 
filed until the test was complete. 
Applicant requests an adjustment from 
§§ 273.202 and 204 of the Commission’s 
regulations.

The procedures applicable to the 
conduct of this adjustment proceeding 
are found in 18 CFR 1.41 (44 FR 18961, 
March 30,1979). Any person desiring to 
participate in this adjustment 
proceeding shall file a petition to 
intervene in accordance with the 
provisions of § 1.41. All petitions to 
intervene must be filed on or before 
August 31,1981.
Kenneth F. Plumb,
Secretary.|FR Doc 81-23768 Filed 8-13-81:8:45 am]BILLING CODE 6450-85-M
[Docket No. TA81-2-7-001]

Southern Natural Gas Co.; Proposed 
Changes in FERC Gas Tariff
August 7,1981.

Take notice that Southern Natural 
Gas Company (Southern) on July 15, 
1981, tendered for filing changes in its 
FERC Gas Tariff, Sixth Revised Volume 
No. 1 to be effective May 1,1981, in
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compliance with the Commission’s order 
of June 29,1981, in Arkansas Louisiana 
Gas Company, et al., Docket Nos. TA81- 
2-31, et al.

Said filing reduces Southern's rates by 
2.329$ per M cf to reflect the elimination 
of the Louisiana First Use Tax current 
adjustment effective May 1,1981, as 
required by the aforementioned order.

Copies of the filing are being served 
upon the company’s jurisdictional 
customers and interested state 
commissions.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests 
should be filed on or before August 14, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23714 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M
[Docket No. CP81-443-000]

Southwest Gas Corp.; Application
August 11,1981.

Take notice that on July 31,1981, 
Southwest Gas Corporation (Applicant),
P.O. Box 15015, Las Vegas, Nevada 
89114, filed in Docket No. CP81-443-000 
an application pursuant to Section 7(c) 
of the Natural Gas Act for a certificate 
of public convenience and necessity 
authorizing the construction and 
operation of two high pressure tap 
facilities, all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection.

Applicant specifically proposes to 
construct and operate one high pressure 
tap on Applicant’s Elko Lateral near 
milepost 8.80 to facilitate natural gas 
delivery to a residential customer in 
Humboldt County, Nevada, and one high 
pressure tap on Applicant’s North Lake 
Tahoe Lateral near milepost 20.51 to 
facilitate delivery of natural gas to a 
residential customer in Washoe County, 
Nevada.

Applicant estimates the cost of the 
Elko Lateral facility to be approximately 
$900 and the cost of the North Lake 
Tahoe Lateral facility to be 
approximately $1,950 which costs would 
be financed by customers’ advances 
made to Applicant.

It is submitted that the Elko Lateral 
tap would have annual and peak day 
usage of 97 M cf and 1.5 Mcf, 
respectively, while the North Lake 
Tahoe Lateral tap would have annual 
and peak day usage of 365 M cf and 5 
Mcf, respectively.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August
31,1981, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commisison will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commisison’s Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or If 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23752 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M

[Docket No. RP81-99-000]

, Tennessee Gas Pipeline Company, a 
Division of Tenneco, Inc.; Filing of 
Report of Disposition of Refund of 
Louisiana First Use Tax 
August 101981.

Take notice that on July 30,1981, 
Tennessee Gas Pipeline Company, a 
Division of Tenneco, Inc. (Tennessee) 
filed its report of disposition of a refund 
totalling $3,502,908.71 (principal and 
interest) received from the State of 
Louisiana on July 15,1981, pertaining to 
the Louisiana First Use Tax (LFUT) on 
Natural Gas. Tennessee states that it 
disbursed the jurisdictional portion of 
the refund to its customers on July 30, 
1981, by means of a check.

Future LFUT Tennessee refunds shall 
be docketed RP81-99.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with § § 1.8 
and 1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests 
should be filed on or before August 19, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23769 Filed 8-13-81; 8:45 am]BILUNG CODE 6450-85-M
(Docket Nos. CP78-490, CP78-499, CP78- 
623, CP78-543, CP79-67, and CP79-81]

Tennessee Gas Pipeline Co., a Division 
of Tenneco Inc.; Petition To Amend
August 11,1981.

Take notice that on July 10,1981,1 
Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. (Petitioner),
P.O. Box 2511, Houston, Texas 77001, 
filed in Docket Nos. CP78-490, CP78-499, 
CP78-523, CP78-543, CP79-67, and 
CP79-81 a petition to amend the orders 
issued December 15,1978, in Docket 
Nos. CP78-490, CP78-499 and CP78-523 
and the orders issued on December 27,

1 The petition was initially tendered for filing on 
July 10,1981; however, the fee required by 1 159.1 of 
the Regulations under the Natural Gas Act [18 CFR  
159.1) was not paid until July 16,1981; thus, filing 
was not completed until die latter date.
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1978, February 16,1979, and March 27,
1979, in Docket Nos. CP78-543, CP79-81 
and CP79-67, respectively, pursuant to 
Section 7(c) of the Natural Gas Act so as 
to authorize removal of the condition 
requiring crediting of all transportation 
revenues to Account No. 191 of the 
Uniform System of Accounts Prescribed 
for Natural Gas Companies, all as more 
fully set forth in the petition to amend 
which is on file with the Commission 
and open to public inspection.

It is asserted that Petitioner is 
authorized by the orders issued 
December 15,1978, in Docket Nos. 
CP78-490, CP78-499 and CP78-523 to 
transport natural gas for The Brooklyn 
Union Gas Company, Berkshire Gas 
Company, and Bay State Gas Company, 
respectively. It is also stated that 
Petitioner is~authorized by the orders 
issued on December 27,1978, February 
16,1979, and March 17,1979, in Docket 
Nos. CP78-543, CP79-81 and CP79-67 to 
provide transportation service for 
Haverhill Gas Company, Connecticut 
Gas Company and Valley Gas 
Company, respectively. Petitioner 
alleges that in all of these cases 
Petitioner was required by the 
Commission to credit all revenues 
received from these transportation 
services in excess of incremental costs 
to its Account No. 191 of the Uniform 
System of Accounts Prescribed for 
Natural Gas Companies. Petitioner 
requests herein that such condition be 
removed in light of the decision of the 
United States Court of Appeals for the 
District of Columbia Circuit issued 
December 20,1979, in Panhandle 
Eastern Pipe Line Company v. F .E .R .C ., 
613 F.2d 1120 (D.C. Cir. 1979).

Petitioner asserts that the revenue 
crediting requirement in the orders in 
the instant dockets has the effect of 
adjusting the rates charged to customers 
not receiving the services to be 
certificated. Petitioner also contends 
that the same revenue crediting 
requirement violates the Commission’s 
purchased gas adjustment regulations. It 
is submitted that this unduly 
discriminates among Petitioner’s 
customers by excluding revenues from 
certain transportation services from 
being considered in a rate proceeding 
and credited to the PGA deferred 
account. Petitioner states that only its 
sales customers benefit from Petitioner’s 
performing these transportation services 
and that the other transportation 
customers are forced during the term of 
these transportation agreements to bear 
more than their fair share of the fixed 
transmission costs on Petitioner’s 
system. It is submitted that if these 
revenues are included in a rate

proceeding. Petitioner would either 
allocate costs to transportation services 
or credit that anticipated revenues to its 
overall system cost of service and all 
other services, sales and transportation 
customers would benefit.

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
August 31,1981, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 

'be taken but will hot serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission's Rules.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23753 Filed 8-13-81; 8:45 amj BILUNG CODE 6450-85-M
[Docket No. TA81-2-10-001 (PGA81-2, 
IPR81-2)]

Tennessee Natural Gas Lines, Inc.;
PGA Tariff Filing
August 7,1981.

Take notice that on July 27,1981, 
Tennessee Natural Gas Lines, Inc. 
(“TNGL” ) tendered for filing a substitute 
rate change, pursuant to the purchased 
gas cost adjustment (“P G A ”) provisions 
of its F.E.R.C. Gas Tariff, First Revised 
Volume No. 1 consisting of the following 
tariff sheet: Substitute Thirty-Sixth 
Revised Sheet No. PGA-1.

TNGL requests that such tariff sheet 
be allowed to become effective on July
1,1981, the effective date of the tariff 
sheet it supersedes.

TNGL states that the purpose of its 
filing is to track the re-filing required by 
the Commission of the PGA rate change 
of its sole supplier, Tennessee Gas 
Pipeline Company, a Division of 
Tenneco, Inc. (“TGP”) to eliminate the 
current effect of the Louisiana First Use 
Tax, such re-filing by TGP to be 
effective July 1,1981.

TNGL states that copies of the filing 
were served upon its jurisdictional 
customer, the interested state regulatory 

^commission, and are available for public 
inspection at TNGL’s offices in 
Nashville, Tennessee.

Any person desiring to be heard or to 
protest said filing should file a petition

to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, Washington, D.C. 
20426, in accordance with Sections 1.8 or
1.10 of the Commission’s Rule of 
Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests 
should be filed on or before August 19, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings.

Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and available for public 
inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23715 Filed 8-13-81; 8:45 am}BILLING CODE 6450-85-M
[Docket No. RP81-96]

Tennessee Natural Gas Lines, Inc.; 
Proposed Rate Change
August 7,1981.

Take notice that, on July 30,1981, 
Tennessee Natural Gas Lines, Inc. 
(“TNGL” ) tendered for filing changes to 
its F.E.R.C. Gas Tariff, First Revised 
Volume No. 1, consisting of the 
following tariff sheets:

Thirty-Seventh Revised Sheet No. PGA-1
Eighth Revised Sheet No. 4 -A
Seventh Revised Sheet No. 4-B
First Revised Sheet No. 4-B(2)
Second Revised Sheet No. 8-1

The proposed changes would increase 
revenues from jurisdictional sales and 
service by $832,346, or approximately 
1.38 percent, based upon the period of 
twelve consecutive months of actual 
experience ending March 31,1981, as 
adjusted for known and measurable 
changes through December 31,1981. 
TNGL states that, in addition to such 
general rate increase, its tariff filing 
makes minor conforming, clarifying, and 
updating changes in certain provisions 
of its tariff.

TNGL states that its general rate 
increase is necessary so as to provide it 
with the minimum return necessary to 
enable it to maintain its credit and 
financial integrity and to attract the 
capital which it will require and to 
recover increased taxes and increased 
operating and maintenance expenses. It 
states that its tariff filing proposes no 
increase in depreciation rates and is 
based on a slightly increased rate base 
and slightly reduced sales volumes.

TNGL states that its tariff filing was 
served upon its jurisdictional customer,
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Nashville Gas Company, and the 
affected state commission, the 
Tennessee Public Service Commission.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure on or before 
August 19,1981. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23683 Filed 8-13-81; 845 am]BILLING CODE 6450-85-M
[Docket No. CP81-391-000]

Texas Gas Transmission Corp.; 
Application
August 11,1981.

Take notice that on June 22,1981, 
Texas Gas Transmission Corporation 
(Applicant), P.O. Box 1160, Owensboro, 
Kentucky 42301, filed in Docket No. 
CP81-391-000 an application pursuant to 
Section 7 of the Natural Gas Act and 
§ 157.7(g) of the Regulations thereunder 
(18 CFR 157.7(g)) for a certificate of 
public convenience and necessity 
authorizing the construction and for 
permission and approval to abandon for 
the 12-month period commencing 
November 5,1981, and operation of 
various field compression and related 
metering and appurtenant facilities, all 
as more fully set forth in the application 
which is on file with the Commission 
and open to public inspection.

The stated purpose of this budget-type 
application is to enable Applicant to act 
with reasonable dispatch in constructing 
and abandoning facilities which would 
not result in changing Applicant’s 
system salable capacity or service from 
that authorized prior to the filing of the 
instant application.

Applicant states the total cost of the 
proposed construction and 
abandonment under § 157.7(g) would not 
exceed $3,000,000 and the cost for any 
single project would not exceed 
$500,000. Such costs, it is asserted, 
would be financed from funds on hand.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August

31,1981, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8,
1.10) apd the Regulations under the 
Natural Gas Act (18 CFR 157.70). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken, but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission’s Rules of 
Practice and Procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate and permission and approval 
for the proposed abandonment are 
required by the public convenience and 
necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23754 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M
[Docket No. CP81-438-000]

Texas Sea Rim Pipeline, Inc.; 
Application
August 11,1981.

Take notice that on July 29,1981, 
Texas Sea Rim Pipeline, Inc.
(Applicant), P.O. Box 71, Conroe, Texas 
77301, filed in Docket No. CP81-438-000 
an application pursuant to Section 7(c) 
of the Natural Gas Act for a certificate 
of public convenience and necessity 
authorizing the transportation of natural 
gas for Natural Gas Pipeline Company 
of America (Natural), all as more fully 
set forth in the application which is on 
file with the Commission and open to 
public inspection.

Applicant, a wholly-owned subsidiary 
of The Superior Oil Company (Superior), 
proposes to transport natural gas 
produced from Outer Continental Shelf 
Block 9, Sabine Pass area, offshore 
Louisiana, and purchased by Natural. It 
is submitted that such gas would be 
delivered to Natural at the outlet side of 
field separation facilities located on 
Superior’s existing Platform No. 2 in 
State Pooled Unit Block 14L, in the 
Sabine Pass area, offshore Texas. 
Subsequently, it is stated, such gas 
would be transported, pursuant to a 
transportation agreement dated 
December 1,1980, onshore through 
Applicant’s existing 14-inch pipeline and 
delivered to Natural at an existing point 
of interconnection in Jefferson County, 
Texas.

Applicant estimates by mid- 
September 1981 the volume of gas to be 
transported would be approximately
52,500 M cf per day.

For such transportation service 
Applicant proposes to charge Natural a 
rate of 5.37 cents per M cf of gas.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August
31,1981, file with the Federal Energy 
Regulatory Commission. Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10); All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given.
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Under the procedure herein provided 
for, Unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23755 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M
[Docket No. CP80-17]

Trans-Anadarko Pipeline System, 
Successor in interest to United Gas 
Pipeline Co.; Environmental Inspection 
of the Route of a Proposed Pipeline
August 7,1981.

Notice is hereby given that from 
August.18 to August 20,1981, members 
of the staff of the Federal Energy 
Regulatory Commission (FERC) 
accompanied by technicians 
representing Trans-Anadarko Pipeline 
System (Trans-Anadarko) will conduct 
an environmental inspection of the route 
of the proposed Trans-Anadarko 
Project. The inspection will be made by 
over-flight of the proposed route in a 
helicopter rented for this purpose.

Further information can be obtained 
from Alan Barnett of the Environmental 
Evaluation Branch at (202) 357-9041. 
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23701 Filed 8-13-81; 8:45 am]BILUNG CODE 6450-85-M
[Docket No. TA81-2-29-000]

Transcontinental Gas Pipe Line Corp.; 
Tariff Filing
August 7,1981.

Take notice that on July 14,1981, 
Transcontinental Gas Pipe Line 
Corporation (Transco) tendered for 
filing Twenty-First Revised Sheet Nos.
12 and 15 of Second Revised Volume No. 
1 and Twenty-Seventh Revised Sheet 
No. 121 of Original Volume No. 2 of its 
FERC Gas Tariff. The proposed effective 
date of these revised tariff sheets is May
1,1981.

Transco states that the purpose of this 
filing is to provide for the elimination of 
the currently effective Louisiana First 
Use Tax (LFUT) Adjustment of 4.4$ per 
dt in the commodity rate or delivery 
charge of Transco’s CD, G, O G , E, PS, S -  
2, A C Q  and X-20 Rate Schedules which 
is determined pursuant to Section 25 of 
the General Terms and Conditions of 
Second Revised Volume No. 1 of 
Transco’s FERC Gas Tariff.

On May 26,1981, the Supreme Court 
issued its opinion in Maryland v. 
Louisiana, No. 86, holding that the

collection of the LFUT by the State of 
Louisiana is unconstitutional. That 
decision has been implemented by the 
issuance of the Court’s decree issued 
June 15,1981. Furthermore, the 
Commission of June 29,1981, issued its 
“Order Directing Pipelines To Cease 
Collection of the First Use Tax From 
Their Customers, Terminating Tracking 
of the First Use Tax And Requiring the 
Filing of Revised Rate Tariff Sheets” 
which provides that the pipelines shall 
file by July 15,1981, revised rate tariff 
sheets which eliminate from their tariffs 
the current adjustment for the first use 
tax.

The Company states that copies of the 
filing are being mailed to each of its 
purchasers, and to interested State 
Commissions and parties.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests 
should be filed on or before August 14, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23698 Filed 8-13-81; 8:45 am]BILUNG CODE 6450-85-M
[Docket No. TA81-2-29-001]

Transcontinental Gas Pipe Line Corp.; 
Tariff Filing
August 7,1981.

Take notice that Transcontinental Gas 
Pipe Line Corporation (Transco) 
tendered for filing on July 31,1981 
Twenty-Second Revised Sheet No. 12, 
Twenty-Second Revised Sheet No. 15 
and Fourth Revised Sheet No. 18 to 
Second revised Volume No. 1, and 
Twenty-Eighth Revised Sheet No. 121 to 
Original Volume No. 2 of Transco’s 
FERC Gas Tariff. These tariff sheets, 
which are proposed to be effective 
September 1,1981, reflect a net decrease 
of 38.5$ per dekatherm (dt) in the 
commodity or delivery charge of 
Transco’s CD, G, O G , E, PS and S-2 rate

schedules, a net decrease of 39.6$ per dt 
in the commodity charge under the A C Q  
rate schedule, and a net increase of 1.1$ 
per dt in the delivery charge of the X-20 
rate schedule.

Transco states that these chages have 
been computed in accordance with 
applicable tracking provisions contained 
in the General Terms and Conditions of 
its FERC Gas Tariff, Second Revised 
Volume No. 1. The tracking rate change 
under Transco’s PG A  clause amounts to 
a decrease of 39.6$ per dt in the 
commodity or delivery charge in its CD, 
G, O G , E, PS, S-2 and A C Q  rate 
schedules. This decrease is comprised of 
a 48.5$ per dt decrease in the Deferred 
Adjustment offset by an 8.9$ per dt 
increase in the current gas cost 
adjustment. The decrease in the 
Deferred Adjustment represents the 
difference between the currently 
effective Deferred Adjustment of 34.5$ 
per dt and the proposed Deferred 
Adjustment of (14.0)$ per dt required to 
eliminate the credit balance of 
$(61,618,142) accumulated in Transco’s 
Unrecovered Purchased Gas Cost 
Account at June 30,1981 over the six- 
month period commencing September 1, 
1981. Transco further states that its 
tracking rate change to reflect 
curtailment credits is an increase of 1.1$ 
per dt in the commodity or delivery 
charge under its CD, G , O G , E, PS, S-2 
and X-20 rate schedules.

The Company states that copies of the 
filing are being mailed to each of its 
jurisdictional customers and interested 
State Commissions.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D .C. 20426, in accordance with Sections
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests 
should be filed on or before August 19, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23716 Filed 8-13-81; 8:45 am]BILUNG CODE 6450-85-M
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[Project No. 4942-000]

City of Ukiah, Calif.; Application for 
Preliminary Permit
August 10,1981.

Take notice that the City of Ukiah 
(Applicant) filed on June 23,1981, an 
application for preliminary permit 
[pursuant to the Federal Power Act, 16 
U.S.C. §§ 791(a)-825(r)] for Project No. 
4942 known as the Deep Hole Creek 
Project located on Deep Hole Creek in 
Mendocino County, California. The 
application is on file and is available for 
public inspection. Correspondence with 
the Applicant should be directed to: 
Honorable Charles Meyers, Mayor, City 
of Ukiah, 203 South School Street,
Ukiah, California 95482.

Project Description—The project 
would consist of: (1) a 150-foot long, 5- 
foot high diversion structure; (2) a 4,800- 
foot long diversion channel; (3) a 1,800- 
foot long penstock; (4) a powerhouse to 
contain a single generating unit with a 
total rated capacity of 4,500 kW; and (5) 
a 13-mile long transmission line. The 
average annual energy generation is 
estimated to be 17.2 million kWh.

Proposed Scope o f Studies U nder 
Permit—A  preliminary permit, if issued, 
does not authorize construction. The 
Applicant is seeking a 36-month permit 
to study the feasibility of constructing 
and operating the proposed project.

Competing Applications—This 
application was hied as a competing 
application to the Deep Hole Creek, 
Mendocino Project No. 4338 filed on 
March 3,1981, by Consolidated 
Hydroelectric, Inc. under 18 C.F.R. § 4.33 
(1980). Public notice of the filing of the 
initial application has already been 
given and the due date for filing 
competing applications or notices of 
intent has passed. Therefore, no further 
competing applications or notices of 
intent to hie competing applications will 
be accepted for filing.

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not hie 
comments within the time set below, it 
will be presumed to have no comments.

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 C.F.R. 1.8 or 1.10 
(1980). In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but only those who file a petition 
to intevene in accordance with the

■ Commission’s Rules may become a 
party to the proceeding. Any comments, 
protest, or petition to intervene must be 
received on or before September 8,1981.

Filing and Service o f Responsive 
Documents—Any filings must bear in all 
capital letters the title “CO M M ENTS”, 
“PROTEST”, or “PETITION TO  
INTERVENE” as applicable, and the 
Project Number of this notice. A ny of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission’s 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426. An  
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB at the above address. A  
copy of any petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of the notice.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23693 Filed 8-13-81 8:45 am]BILLING CODE 6450-85-M
[Project No. 4943-000]

City of Ukiah, Calif.; Application for 
Preliminary Permit
August 10,1981.

Take notice that the City of Ukiah 
(Applicant) filed on June 23,1981, an 
application for preliminary permit 
[pursuant to the Federal Power Act, 16 
U .S.C. §§ 791(a)—825(r)j for Project No. 
4943 known as the Beaver Creek 
Hydropower Project located on Beaver 
Creek in Mendocino County, California. 
The application is on file and is 
available for public inspection. 
Correspondence with the Applicant 
should be directed to: Honorable 
Charles Meyers, Mayor, City of Ukiah, 
203 South School Street, Ukiah, 
California 95482.

Project Description—The project 
would consist of: (1) a 350-foot long, 5- 
foot high diversion structure; (2) a 5,000- 
foot long diversion channel; (3) a 1,250- 
foot long penstock; (4) a powerhouse to 
contain a single generating unit with a 
total rated capacity of 4,400 kW; and (5) 
a 11-mile long transmission line. The 
average annual energy generation is 
estimated to be 15.5 million kWh.

Proposed Scope o f Studies Under 
Permit—A  preliminary permit, if issued, 
does not authorize construction. The 
Applicant is seeking a 36-month permit 
to study the feasibility of constructing 
and operating the proposed project.

Competing Applications—This 
application was filed as a competing 
application to the Beaver Creek, 
Mendocino Project No. 4330 filed on 
March 12,1981, by Consolidated 
Hydroelectric, Inc. under 18 C.F.R. § 4.33 
(1980). Public notice of the filing of the 
initial application has already been 
given and the due date for filing 
competing applications or notices of 
intent has passed. Therefore, no further 
competing applications or notices of 
intent to file competing applications will 
be accepted for filing.

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments.

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 C.F.R. 1.8 or 1.10 
(1980). In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but only those who file a petition 
to intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protest, or petition to intervene must be 
received on or before September 8,1981.

Filing and Service o f Responsive 
Documents—Any filings must bear in all 
capital letters the title “CO M M ENTS” , 
“PROTEST” , or “PETITION TO  
INTERVENE” , as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission’s 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426. An  
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB at the above address. A  
copy of any petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of the notice.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23694 Filed 8-13-81; 8:45 am]BILUNG CODE 6450-85-M
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[Project No. 4946-000]

City of Ukiah, Calif.; Application for 
Preliminary Permit
August 10,1981

Take notice that the City of Ukiah, 
California (Applicant) filed on June 23, 
1981, an application for preliminary 
permit [pursuant to the Federal Power 
Act, 16 U .S.C. §§ 791(a)-825(r)] for 
Project No. 4946 to be known as the 
Cold Creek Hydropower Project located 
on Cold Creek in Mendocino and Glenn 
Counties, California. The application is 
on file with the Commission and is 
available for public inspection. 
Correspondence with the Applicant 
should be directed to: Mr. Charles 
Myers, Mayor; City of Ukiah, 203 South 
School Street, Ukiah, California 95482.

Project Description—The project 
would consist of five separate facilities:

Site 1 would consist of: (1) a 146-foot 
long, 5-foot high diversion structure; (2) 
a 6,800-foot long diversion channel; (3) a 
600-foot long penstock; and (4) a 
powerhouse to contain a generating unit 
with a rated capacity of 3,800 kW.

Site 2 would consist of: (1) a 190-foot 
long, 5-foot high diversion structure; (2) 
a 3,800-foot long diversion channel; (3) a 
450-foot long penstock; and (4) a 
powerhouse to contain a generating unit 
with a rated capacity of 3,700 kW.

Site 3 would consist of: (1) a 118-foot 
long, 5-foot high diversion structure; (2) 
a 5,500-foot long diversion channel; (3) a 
1,560-foot long penstock; and (4) a 
powerhouse to contain a single 
generating unit with a rated capacity of
4.800 kW.

Site 4 would consist of: (1) a 142-foot 
long, 5-foot high diversion structure; (2) 
a 5,300-foot long diversion channel; (3) a 
800-foot long penstock; and (4) a 
powerhouse to contain a single 
generating unit with a rated capacity of
4.800 kW.

Site 5 would consist of: (1) a 195-fooi 
long, 5-foot high diversion structure; (2) 
a 2,250-foot long diversion channel; (3) a 
950-foot long penstock; (4) a powerhouse 
to contain a single generating unit with a 
rated capacity of 4,700 kW; and (5) a 
new 12.5-kV transmission line 
connecting the five facilities and 
extending to an existing Pacific Gas and 
Electric Company line.

Proposed Scope o f Studies under 
Permit—A  preliminary permit, if issued, 
does not authorize construction. The 
applicant is seeking a 36-month permit 
to study the feasability of constructing 
and operating the proposed project.

Competing Applications—This 
application was filed as a competing 
application to the Cold Creek, 
Mendocino Project No. 4415 filed on

March 25,1981, by Consolidated 
Hydroelectric, Inc. under 18 CFR § 4.33 
(1980). Public notice of the filing of the 
initial application has already been 
given and the due date for filing 
competing application or notices of 
intent has passed. Therefore, ho further 
competing applications or notices of 
intent to file competing applications will 
be accepted for filing.

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments.

Comments, Protests, or Petitions to 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR § 1.8 or 1.10 
(1980). In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filefd, but only those who file a petition 
to intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protest, or petition to intervene must be 
received on or before September 8,1981.

Filing and Service o f Responsive 
Documents—Any filings must bear in all 
capital letters the title "CO M M EN TS” , 
"PROTEST”, or "PETITION TO  
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission’s 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426. An  
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., Room 208 
RB at the above address. A  copy of any 
petition to intervene must also be served 
upon each representative of the 
Applicant specified in the first 
paragraph of this notice.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23695 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85
[Docket No. CP81-411-000]

United Gas Pipe Line Co.; Application
August 7,1981.

Take notice that on July 10,1981, 
United Gas Pipe Line Company

(Applicant), P.O. Box 1478, Houston, 
Texas 77001, filed in Docket No. CP81- 
411-000 an application pursuant to 
Section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the establishment 
of an additional delivery point for the 
sale and delivery of natural gas to 
Entex, Inc. (Entex) in Calcasieu Parish, 
Louisiana, all as more fully set forth in v 
its application which is on file with the 
Commission and open for public 
inspection.

Applicant states that pursuant to the 
terms and conditions of an existing 
service agreement between Applicant 
and Entex dated April 17,1979,
Applicant delivers to Entex for resale 
and distribution under the Lake Charles 
Billing Area Unit a maximum daily 
quantity of 63,474 M cf of natural gas.

Applicant states that by letter dated 
June 19,1981, Entex has informed 
Applicant that it desires Applicant to 
make sales and deliveries of natural gas 
under the aforesaid existing service 
agreement at an additional delivery 
point on Applicant’s existing Cities 
Service 20-inch line near Station 801 +
35 located in Calcasieu Parish,
Louisiana. It is stated that the new 
delivery point hereinafter referred to as 
City Gate No. 3 would permit Entex to 
provide gas for an existing customer.

Applicant states that in order to 
effectuate gas service to the proposed 
City Gate No. 3 Entex would reallocate 
volumes in thp Lake Charles service 
area as set forth in its letter to Applicant 
dated June 30,1981. Applicant asserts 
that no increase in the present maximum 
daily quantity allocation or curtailment 
volumes would be required and no new 
construction of facilities would be 
necessary hereunder.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August
28,1981, file with the Federal Energy 
Regulatory Commission, Washington, 
D .C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s Rules.

Take further notice that, pursuant to 
the authority contained in and subject to



Federal Register / V o l. 46, N o . 157 / Friday, A ugust 14, 1981 / Notices 41199

jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessay for Applicant to appear or 
be represented at the hearing.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23684 Filed 8-13-81; 8; 45 am]BILLING CODE 6450-85-M
[Docket No. CP81-431-000]

United Gas Pipe Line Co.; Application
August 7,1981.

Take notice that on July 24,1981,
United Gas Pipe Line Company 
(Applicant), P.O. Box 1478, Houston, 
Texas 77001, filed in Docket No. CP81- 
431-000 an application pursuant to 
Section 7 of the Natural Gas Act and 
Section 157.7(g) of the Regulations 
thereunder (18 CFR 157.7(g)) for a 
certificate of public convenience and 
necessity authorizing the construction x 
and for permission and approval to 
abandon during the 12-month period 
commencing November 13,1981, and 
operation of various field compression 
and related metering and appurtenant 
facilities, all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection.

The stated purpose of this budget-type 
application is to enable Applicant to act 
with reasonable dispatch in constructing 
and abondoning facilities which would 
not result in changing Applicant’s 
system salable capacity or service from 
that authorized prior to the filing of the 
instant application.

Applicant requests waiver of cost 
limitations as set forth in Section 
157.7(g). Applicant proposes a total cost 
limitation of $5,607,400 with no single 
project to exceed $841,000. Such, 
amounts, it is asserted, are required 
because of the inflationary trend 
experienced in construction costs in 
recent years. Applicant asserts that

absent the proposed waiver the total 
amount to be expended hereunder 
would be limited to $3,000,000 with a 
single project not to exceed $500,000.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August
28,1981, hie with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.70). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission, 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission’s Rules of 
Practice and Procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate and permission and approval 
for the proposed abandonment are 
required by the public convenience and 
necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given.

Under the prodecure herein provided 
for,unless otherwise advised it will be 
unnecessary for Applicant to appear or 
be represented at the hearing.
Kenneth F. Plumb,
Secretary.[FR Do& 81-23731 Filed 8-13-81; 8:45 am]BILUNG CODE 6450-85
[Docket No. ER81-656-000]

Washington Water Power Co.; Filing
August 10,1981.

The filing Company submits the 
following:

Take notice that on August 4,1981, 
The Washington Water Power Company 
(Washington) tendered for filing copies 
of a service schedule applicable to what 
Washington refers to as a “Capacity

Sales Agreement’’ between Washington 
and the City of Seattle, Department of 
Lighting (Seattle) for the sale of 
capacity. Washington states that the 
capacity will be made available to 
Seattle from November 1,1981, through 
February 28,1982.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with § § 1.8 
and 1.10 of the Commission’s Rules of 
Practice &nd Procedure (18 CFR 1.8,
1.10). All such petitions or protests 
should be filed on or before August 31, 
1981. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23771 Filed 8-13-81; 8:45 am]BILLING CODE 6450-85-M
[Project No. 4567-000]

John N. Webster; Application for 
Preliminary Permit
August 11,1981.

Take notice that Mr. John N. Webster 
(Applicant) filed on April 20,1981, and 
revised on June 26,1981, an application 
for preliminary permit [pursuant to the 
Federal Power Act, 16 U .S.C. § § 791(a)- 
825(r)] for Project No. 4567 known as the 
Gonic Saw Mill Dam Project located on 
the Cocheco River in Strafford County, 
New Hampshire. The application is on 
file with the Commission and is 
available for public inspection. 
Correspondence with the Applicant 
should be directed to: Mr. John N. 
Webster, P.O. Box 1073, Dover, New  
Hampshire 03820.

Project Description—The project 
would consist of: (1) the existing Gonic 
Saw Mill Dam, an 80-foot long, 22-foot 
high concrete gravity structure which is 
owned by the Gonic Realty Trust 
Company; (2) an existing 325-foot long 
powercanal; (3) an existing 144-foot long 
penstock; (4) a reservoir having a 
surface area of approximately 5 acres;
(5) a proposed powerhouse with an 
installed generating capacity of 300 kW; 
and (6) appurtenant works. The 
Applicant proposes extensive 
rehabilitation of the existing works. The 
Applicant estimates that the average
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annual energy output would be 1,578,000 
kWh.

Proposed Scope o f Studies Under 
Permit—A  preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of two 
years, during which time Applicant 
would investigate the engineering, 
economic and environmental aspects of 
the project. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for license or exemption 
from licensing. Applicant estimates the 
cost of studies under the permit would 
be $10,000.

Competing Applications—Anyone 
desiring to file a competing application 
must submit to the Commission, on or 
before October 15,1981, either die 
competing application itself [See 18
C.F.R. § 4.33(a) and (d) (1980)] or a 
notice of intent [See 18 C.F.R. § 4.33(b) 
and (c) (1980)] to file a competing 
application. Submission of a timely 
notice of intent allows an interested 
person to file an acceptable competing 
application no later than the time 
specified in § 4.33(c).

Agency comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies only directly from 
the Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments.

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 C.F.R. 1.8 or 1.10 
(1980). In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but only those who file a petition 
to intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protest, or petition to intervene must be 
received on or before October 15,1981.

Filing and Service o f Responsive 
Documents—Any filings must bear m all 
capital letters the title “CO M M ENTS”, 
“NOTICE O F INTENT TO FILE 
COMPETING APPLICATION” , 
“COM PETING APPLICATION", 
“PROTEST”, or “PETITION TO  
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission’s 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An

additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB at the above address. A  
copy of any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23685 Filed 8-13-81; 8:45 ami BILLING CODE 6450-85-M
[Docket No. CP81-436-000]

Western Gas Interstate Co.; 
Application
August 11,1981.

Take notice that on July 29,1981, 
Western Gas Interstate Company 
(Applicant), 1800 First International 
Building, Dallas, Texas 75270, filed in 
Docket No. CP81-436-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the construction and operation of 
certain natural gas facilities to be used 
in order to continue the sale of natural 
gas to Southern Union Gas Company 
(Southern Union), a division of Southern 
Union Company for resale all as more 
fully set forth in the application which is 
on file with the Commission and open to 
public inspection.

Applicant proposes to construct and 
operate a 4-inch diameter lateral line 
approximately 2 miles in length parallel 
to an existing 2-inch lateral line known 
as the Plains Lateral in Moore County, 
Texas. Applicant states that the 
proposed facilities would consist of 
approximately 10,350 feet of 4-inch steel 
pipe, 20 feet of*2-inch pipe, a 4-inch 
valve, a 2-inch valve, a valve box and 
appurtenances.

Applicant states that the gas which 
Western uses to supply Southern 
Union’s Plains Lateral customer 
requirements has been purchased from 
Diamond Shamrock Corporation * 
(Shamrock). It is further stated that 
delivery to Applicant is made at the 
tailgate of Shamrock’s McKee Plant and 
that the deliveries to customers are 
made at the terminus of Applicant’s 
West Line. Applicant asserts that over 
the life of the purchase contracts with 
Shamrock the deliverability from the 
wells producing on the dedicated 
acreage thereunder has steadily 
decreased and that the decline in well 
deliverability brought with it the 
concomitant decrease in deliveries at 
the tailgate of the Shamrock plant.

Applicant further explains that it 
therefore is unable to meet peak day 
irrigation customer requirements served 
off the lateral because the decrease in 
deliveries has caused a decrease in 
delivery pressure. Applicant asserts that 
the new line would permit it to have 
adequate pressure on its system to 
provide service to customers at the tail 
end of the system.

Applicant estimates that the total cost 
of the project would be $66,721 which 
cost would be financed by internally 
generated funds.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August
31,1981, file with the Federal Energy 
Regulatory Commission, Washington,
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the profestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23756 Filed 8-13-81; 8:45 am)BILLING CODE 6450-85-M
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[Project No. 4434-000]

Wisconsin Public Power Inc. System; 
Application for Preliminary Permit
August 11.1981.

Take notice that Wisconsin Public 
Power Inc. System (Applicant) filed on 
March 27,1981, an application for 
preliminary permit (pursuant to the 
Federal Power Act, 16 U .S.C. 791 (a)— 
825(r)] for Project No. 4434 known as the 
Mississippi River Lock and Dam No. 8 
located on the Mississippi River in 
Vernon County, Wisconsin, and 
Houston County, Minnesota. The 
application is on file with the 
Commission and is available for public 
inspection. Correspondence with the 
Applicant should be directed to: Mr. 
Richard L  Olson, Wisconsin Public 
Power Inc. System, P.O. Box 927, 
Madison, Wisconsin 53701.

Project Description—The proposed 
project would consist of: (1) a proposed 
powerhouse containing generating units 
having a total installed capacity of 
17,540 kW; (2) proposed 69 KV  
transmission lines; and (3) appurtenant 
facilities. Applicant would utilize an 
existing dam owned by the U.S. Army 
Corps of Engineers, and the Applicant’s 
facilities would be located mostly on 
U.S. lands. Applicant estimates that the 
average annual energy output would be
86,800 MWh.

Proposed Scope o f Studies Under 
Permit—A  preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 24 
months to determine the economic, 
environmental, and engineering 
feasibility of the project. In addition, 
Federal, State, and local government 
agencies would be consulted concerning 
the environmental effects of the project. 
Applicant estimates the cost of the 
studies would be $62,940.

Competing Applications—This 
application was filed as a competing 
application to the Mississippi River Lock 
and Dam No. 8 Project No. 3822 filed on 
October 31,1980, by Mitchell Energy 
Company, Inc. under 18 C.F.R. § 4.33 
(1980). Public notice of the filing of the 
initial application has already been 
given and the due date for filing 
competing application or notices of 
intent has passed. Therefore, no1 further 
competing applications or notices of 
intent to file competing applications will 
be accepted for filing.

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file

comments within the time set below, it 
will be presumed to have no comments.

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 C.F.R. § 1.8 or § 1.10 
(1980). In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but only those who file a petition 
to intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protest, or petition to intervene must be 
received on or before September 11,
1981.

Filing and Service o f Responsive 
Documents—Any comments, protests, or 
petitions to intervene must bear in all 
capital letters the title “ CO M M ENTS”, 
“PROTEST” , or “ PETITION TO  
INTERVENE” , as applicable. Any of 
these filings must also state that it is 
made in response to this notice of 
application for preliminary permit for 
Project No. 4434. Any comments, 
protests, or petitions to intervene must 
be filed by providing the original and 
those copies required by the 
Commission’s regulations to; Kenneth F. 
Plumb, Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426. An additional copy must be sent 
to: Fred E. Springer, Chief, Applications 
Branch, Division of Hydropower 
Licensing, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Room 208 RB Building,
Washington, D.C. 20426. A  copy of any 
petition to intervene must also be served 
upon each representative of the 
Applicant specified in the first 
paragraph of this notice.
Kenneth F. Plumb,
Secretary.[FR Doc. 81-23699 Filed 8-13-81: &45 am]BILUNG CODE 6450-85-M
Western Area Power Administration

Floodplain/Wetiands Involvement 
Determination for Folsom-Nimbus 115- 
kV Transmission Line Replacement 
Proposal; Sacramento County, Calif.
a g e n c y : Western Area Power
Administration, DOE.
a c t io n : Notice of Floodplain/Wetiands
Involvement and Opportunity for
Comment

s u m m a r y : The Western Area Power 
Administration (Western) proposes to 
replace the existing 6.6 miles of the 
Folsom-Nimbus 115-kV transmission

line that interconnects the hydroelectric 
powerplants located below the Folsom 
and Nimbus Dams on the American 
River in Sacramento County, California. 
The transmission line, which spans the 
American River at three locations, was 
constructed in 1955. The need to replace 
the line is attributed to deterioration of 
the existing wood poles which was 
brought about partly by the acorn 
woodpeckers. The deteriorated 
condition of the wood poles has resulted 
in increased maintenance and potential 
hazard to both Government 
maintenance crews and the public. 
Western is proposing to replace existing 
wood-pole structures with steel 
structures.

Western has determined, based on a 
review of the Federal Insurance 
Administration’s (Department of 
Housing and Urban Development) Flood 
Hazard Boundary Maps for the area and 
discussions with personnel of the 
California Department of Fish and 
Game, that the proposal may involve 
activities within floodplain/wetlands 
areas. As required by Department of 
Energy regulations 810 C R F 1022, 
Western will prepare a floodplain/ 
wetland assessment. Maps and further 
information are available from Western 
at the address shown below. Public 
comments or suggestions regarding 
Western’s activities in these particular 
floodplain/wetlands areas are invited.
DATES: Any comments are due on or 
before August 31,1981.
ADDRESS: Send comments or 
suggestions to: Mr. David G. Coleman, 
Area Manager, Sacramento Area Office, 
Western Area Power Administration, 
2800 Cottage Way, Sacramento, C A  
95825.

Issued at Golden, Colorado August 3,1981. 
William H. Clagett,
Deputy Adm inistrator.[FR Doc. 81-23629 Filed 8-13-81: 8:45 am]BILLING CODE 6450-01-M
ENVIRONMENTAL PROTECTION 
AGENCY

[A -6-FR L-1908-5]

Approval of PSD Permits
Notice is hereby given that the 

Environmental Protection Agency (EPA) 
has issued Prevention of Significant 
Deterioration (PSD) permits to the 
following:

1. Shintech, Inc. PSD-TX-327, modification 
of the existing polyvinyl chloride plant 
located at 5618 Highway 332 East in Freeport, 
Brazoria County, Texas;
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2. Panhandle Eastern Pipeline Company, 
PSD-TX-320—Armor Compressor Station, 
PSD-TX-321—Warren Compressor Station, 
PSD-TX-322—Tumbleweed Compressor 
Station, located in Carson County, Texas;

3. Phillips Petroleum Company, P SD -T X -  
314, modification of the Giddings natural gas 
treating and conditioning plant located on 
State Highway 448 in Giddings, Fayette, 
County, Texas;

4. Southwestern Portland Cement 
Company, PSD-TX-351, modification of the 
existing cement plant located on U.S.
Highway 66,18 miles west of Amarillo, Potter 
County, Texas;

5. Colorado Interstate Gas Company, PSD - 
OK-358, construction of a natural gas 
compressor station to be located 3 miles 
southeast of Forgan, Beaver County, 
Oklahoma;

6. Odessa Natural Gas Company, P SD -T X -  
368, modification of the existing gas 
compressor station located approximately 7 
miles south of Cisco on U.S. Highway 183 in 
Eastland County, Texas;

7. Guardian Industries, PSD-TX-370, 
construction of a float glass facility to be 
located on U.S. Highway 287,1.5 miles 
southeast of Corsicana, Navarro County, 
Texas;

8. Sun Gas Company, PSD-TX-372, 
modification of the existing Jameson natural 
gas processing facility located 1 mile south of 
Silver, Coke County, Texas;

9. Gulf States Utilities Company, P SD -L A -  
292, modification of the Willow Glen 
generating station located on State Highway 
30, approximately 16 miles South of Baton 
Rouge and 1 mile northwest of Saint Gabriel, 
Iberville Parish, Louisiana;

10. Southwestern Electric Power Company, 
PSD-TX-130, construction of a 1440 M W  coal 
fired steam electric generating facility to be 
located 11 miles southwest of Canton, Van  
Zandt County, Texas;

11. Mapco Alcohol Fuel, Inc., PSD-TX-374, 
construction of a power alcohol production 
facility to be located at Schroeter Industrial 
Park, Cactus, Moore County, Texas;

12. BASF-Wyandotte Corporation, PSD - 
LA-369, construction of a waste gas boiler at 
the Geismar Chemical Complex, Geismar, 
Ascension Parish, Louisiana;

13. Southwestern Portland Cement 
Company, PSD-TX-352, modification of the 
existing cement plant located on U.S. 
Highway 80, 20 kilometers southwest of 
Odessa, Ecter County, Texas;

14. Shell Oil Company, PSD-TX-360, 
addition of 2 compressors to the existing 
North Cross Devonian Units CO* injection 
facilities located 5 miles west of McCamey on 
State Highway 67, Upton County,Texas;

15. Georgia-Pacific Corporation, P SD -L A -  
341, construction of a wood-fired boiler at the 
existing kraft pulp mill located on the east 
bank of this Mississippi River, 2 miles south- 
southwest of Port Hudson, East Baton Rouge 
Parish, Louisiana;

16. Arkansas Eastman Company, P SD -A R -  
311, modification of the existing chemical 
process plant located approximately 10 miles 
southwest of Batesville, Independence 
County, Arkansas;

17. Georgia-Pacific Corporation, P SD -A R -

317, modification of the existing wood 
processing plant located on 1st Avenue in 
Crossett, Ashley County, Arkansas;

18. Southern Natural Gas Company, PSD - 
LA-85 (amended) construction of 4 new 
reciprocating compressors and associated 
heaters to develop a new gas storage 
reservoir in the Pettit zone of the Bear Creek 
Field to be located near the existing facilities 
at the Bienville Compressor Station 1% miles 
northeast of Bienville, Bienville Parish, 
Louisiana;

These permits have been issued under 
EPA’s Prevention of Significant Air 
Quality Deterioration regulations at 40 
CFR 52.21, as amended August 7,1980. 
The time period established by the 
Consolidated Permit Regulations at 40 
CFR 124.19 for petitioning the 
Administrator to review any condition 
of the permit decisions has expired.
Such a petition to the Administrator is, 
under 5 U .S.C. 704, a prerequisite to the 
seeking of judicial review of the final 
agency action. No petitions for review of 
these permits have been filed with the 
Administrator.

Copies of the applications and permits 
are available for public inspection upon 
request at the following loaction: 
Environmental Protection Agency, 
Region 6, Air Enforcement Branch, 1201 
Elm Street, First International Building, 
Dallas, Texas 75270.

Dated: July 23,1981.
Frances Phillips,
Acting Regional Adm inistrator, Region 6.{FR Doc. 81-23740 H ied 8-13-81; 8:45 am]BILUNG CODE 6560-38-M
[A-S-FRL-1908-7]

Rescission of PSD Permits
Notice is hereby given that the 

Environmental Protection Agency (EPA) 
rescinded Prevention of Significant 
Deterioration (PSD) permits for the 
following:

1. PSD-LA-200—International Paper 
Company, for the construction of the 
SpringhiU Wood Products Complex,
Springhill, Webster County, Louisiana;

2. PSD-TX-201a—International Paper 
Company, for the construction of the New  
Boston sawmill, New Boston, Bowie County, 
Texas;

3. PSD-TX-281a—La Gloria Oil and Gas 
Company, for a gasoline and diesel products 
terminal, Houston, Harris County, Texas;

4. PSD-TX-227a—International Business 
Machines, for a printed circuit panel 
manufacturing facility, Austin, Travis County, 
Texas;

5. PSD-TX-266a—International Business 
Machines, for a ceramic circuit substrate 
manufacturing facility, Austin, Travis County, 
Texas;

6. PSD-TX-201a—Howmet Turbine 
Components Corporation, for a turbine

component manufacturing facility, Wichita 
Falls, Wichita County, Texas;

7. PSD-AR-1711a—Norton Company, fora 
ceramic material production facility, Fort 
Smith, Sebastian County, Arkansas;

8. PSD-LA-152a—Sid Richardson Carbon 
and Gasoline Company, for a carbon black 
plant (partial rescission), Addis, West Baton 
Rouge Parish, Louisiana;

9. PSD-LA-187a—Milchem, Inc., for a 50 
short ton barite grinding mill addition, New 
Orleans, Orleans Parish, Louisiana;

10. PSD-TX-210a—Milchem, Inc., for a 
barite grinding mill, Galveston, Galveston, 
Texas;

11. PSD-OK-251a—Milchem, Inc., for a 
barite grinding mill, Clinton, Washita County, 
Oklahoma;

12. PSD-TX-163a—Texas Eastman 
Company, for an ektasolve glycol ether plant, 
Longview, Harrison County, Texas;

13. PSD-OK-164a—Conoco, Inc., for a coke 
calciner pilot plant, Ponca City, Kay County, 
Oklahoma;

14. PSD-TX-207a—A M F Turbo-scope, Inc., 
for a pipe coating facility, Houston, Harris 
County, Texas.

/ These permits were issued under 
EPA’s Prevention of Significant Air 
Quality Deterioration Regulations (40 
CFR 52.21), as in effect on June 19,1978.

Part 52.21 (w) of the PSD regulations 
amended on August 7,1980, states that 
any owner or operator of a stationary 
source or modification who holds a 
permit for the source or modification 
which was issued under 40 CFR 52.21, as 
in effect on June 19,1978, may request 
that the Administrator rescind the 
permit or a particular portion of the 
permit if the applicant shows that the 
PSD regulations, as amended on August
7,1980, would not apply to the source or 
modification. Each of these sources no 
longer constitutes a major stationary 
source since under the new definition of 
“potential to emit” their controlled 
emissions will be less than 250 tons per 
year for any pollutant regulated by the 
Act. Therefore, EPA determined that a 
PSD permit is no longer required for the 
above facilities and is giving notice that 
it has rescinded these permits.

Copies of the applications, permits, 
and rescission notices are available for 
public inspection upon request at the 
following location: Environmental 
Protection Agency, Region 6, Air 
Enforcement Branch, 1201 Elm Street, 
First International Building, Dallas, 
Texas 75270.

Dated: July 28,1981.
Myron O . Knudson,
Acting Regional Adm inistrator, Region 6.
{FR Doc. 81-23741 Filed 8-13-81; 8:45 am]
BILLING CODE 6560-38-M
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[ER-FRL-1908-8J

Availability of Environmental impact 
Statements
a g e n c y : Office of Federal Activities (A -  
104), US Environmental Protection 
Agency.__________ *___________ "

PURPOSE: This notice lists the 
Environmental Impact Statements (EISs) 
which have been officially filed with the 
EPA and distributed to Federal agencies 
and interested groups, organizations and 
individuals for review pursuant to the 
Council on Environmental Quality’s 
Regulations (40 CFR part 1506.9) during 
the week of August 3,1981 to August 7, 
1981.
REVIEW PERIODS: The 45-day review 
period for draft EISs’ listed in this notice 
is calculated from August 14,1981 and 
will end on September 28,1981, the 30- 
day review period for final EISs; as 
calculated from August 14,1981 will end 
on September 14,1981. 
e is  a v a il a b il it y : T o  obtain a copy o f an 
EIS listed in this notice you should 
contact the Federal agency which 
prepared the EIS. If a Federal agency 
does not have the EIS available upon 
request you may contact the office o f  
Federal Activities, EPA, for further 
information. Copies of EIS’s previously 
filed with EPA or O EQ  which are no 
longer available from the originating 
agency are available with charge from 
the following source:

Information Resources Press, 1700 
North Moore Street, Arlington, Virginia 
22209 (703) 558-8270.
FOR FURTHER INFORMATION CONTACT: 
Kathi L. Wilson, Office of Federal 
Activities, Environmental Protection 
Agency, 401 M Street, SW ., Washington, 
DC 20460 (202) 245-3006.

Dated: August 11,1981.
William N . Hedeman, Jr.,
Director, O ffice o f Federal A ctivities (A-104). 
DEPARTMENT O F AGRICU LTU RE  
FS:Draft—Alaska Regional Plan, 
Standards and Guidelines, Alaska; the 
review period for this EIS has been 
extended until November 6,1981 (EIS 
ORDER #810610)
SCS:Draft—Upper Chester River 
Watershed Plan, Delaware and 
Maryland (EIS ORDER #810608) 
SCS:Final—Baiting Brook Watershed 
Protection, Middlesex County, 
Massachusetts (EIS ORDER #810615)
ARM Y CO R PS O F ENGINEERS  
Draft—Chesapeake City Bridge 
Construction, Cecil County, Maryland 
(EIS ORDER #810611)
Final—Pinole Shoal and Mare Island 
Strait Deepening, Solano County, 
California (EIS ORDER #810633)

Final—Jacksonville Harbor Navigation 
Improvement, Duval County* Florida 
(EIS ORDER #810636)
Final—Perry Creek Flood Control, 
Woodbury and Plymouth Counties, Iowa 
(EIS ORDER #810628)Draft Supplement—Nonconnah Creek Flood Control Plan, M ississippi and Tennessee (EIS ORDER #810624)
Final Supplement—Taylors Bayou 
Drainage and Flood Control, Jefferson 
County, Texas (EIS ORDER #810614) 
Final Supplement—Cape May City 
Beach Erosion Control, Cape May 
County, New Jersey (EIS ORDER 
#810629)DEPARTMENT O F COM M ERCE 
NOAA:Final—Chesapeake Bay 
Estuarine Sanctuary, Grant, Somerset 
and Anne Arundel Counties, Maryland 
(EIS ORDER #810637)DEPARTM ENT O F H O U SIN G AN D  URBAN DEVELOPMENT
Draft—Applewood Village, Mortgage 
Insurance, Lehigh County, Pennsylvania 
(EIS ORDER #810622)
Draft—Brook Hollow Development, 
Mortgage Insurance, Uinta County, 
Wyoming (EIS ORDER #810617) 
104H:Draft—National City Downtown 
Redevelopment, CDBG, San Diego 
County, California (EIS ORDER  
#810623)DEPARTMENT O F THE INTERIOR 
FWSrFinal—Kealia Pond National 
Wildlife Refuge, Maui, Hawaii (EIS 
ORDER #810634)DEPARTM ENT O F TRAN SPORTATION  
FRA:Final—I-180/Hoffman Corridor, 
Alameda and Contra Costa Counties, 
California (EIS ORDER #810631) <.
FHW  A  ¡Final—1-264/ W  a tter son 
Expressway, Jefferson County, Kentucky 
(EIS ORDER #810621)
FHWA:Final—1-69 Construction, U S 127 
to Existing 1-69, Clinton and Shiawassee 
Counties, Michigan (EIS ORDER 
#810638)
FHWAiFinal—TN-32, U S 25E, 
Appalachian Corridor “S” , Grainger 
County, Tennessee (EIS ORDER 
#810620)
FHWA:Final—1-27 Extension, Loop 289 
North to Loop 289 South, Lubbock 
County, Texas (EIS ORDER #810618) 
FHWAiFinal—1-10 and 1-35 
Improvement, Bexar County, Texas (EIS 
ORDER #810630)FRA:Final—M ystic River Bridge and Approaches, Replacem ent, New  London County, Connecticut (EIS O RDER 
#810616)ENVIRONM ENTAL PROTECTION A GEN CY 
EP A l ¡Final—South Essex Sewerage 
District Relief Interceptor, Essex County, 
Massachusetts (EIS ORDER #810635)

EPA10:Final—City of Post Falls 
Wastewater Treatment Facilities, Grant, 
Kootenai Coünty, Idaho (EIS ORDER 
#810612)
EPAlO'.Final—Boise, Eagle and Ada 
County Wastewater Management Plan, 
Ada County, Idaho (EIS ORDER  
#810613)
EPAlOiFinal—Spokane Wastewater 
Management Plan, Grant, Spokane 
County, Washington (EIS ORDER 
#810619)
EPAl0:Final—Lake Washington/Green 
River Wastewater Management Plan, 
King County, Washington (EIS ORDER 
#810627)FEDERAL ENERGY REGULATO RY CO M M ISSIO NFinal—Terror Lake H ydroelectric Project, Licenses, A laska (EIS O RDER 
#810626)GENERAL SER VICES ADM IN ISTRATION  
Draft—San Luis Border Station, 
Construction, Yuma County, Arizona 
(EIS ORDER #810609)
EXTENSION: Draft—Federal Triangle M aster Plan, W ashington, D .C .— published FR July 31,1981—the review  period for this E IS has been extended until Septem ber 23,1981 (EIS ORDER 
#810593)N UCLEAR REGULATO RY CO M M ISSIO N  
Draft—Washington Nuclear Project 
Number 2, License, Benton County, 
Washington (EIS ORDER #810632)TENNESSEE VALLEY AUTH O RITY 
Final—Watts Bar Heat Utilization 
Demonstration Park, Rhea County, 
Tennessee (EIS ORDER #810625)[FR Doc. 81-23818 Filed 8-13-81; 8:45 am]
BILLING CODE 6560-37-M

[ER-FRL-1901-1J

Las Virgenes-Triunfo-Malibu-Topanga 
Areawide Facilities Plan Environmental 
Impact Statement (EIS); Withdrawal of 
Notice of Intent To Prepare an EIS
a g e n c y : Environmental Protection 
Agency, Region IX, San Francisco. 
a c t io n : Withdrawal of Notice of Intent 
To Prepare an Environmental Impact 
Statement.

s u m m a r y : On February 9,1979, EPA  
Region IX issued a Notice of Intent to 
prepare an Addendum Environmental 
Impact Statement (EIS) for the Las 
Virgenes-Triunfo-Malibu-Topanga 
Areawide Wastewater Facilities Plan 
(Effluent Disposal Project). EPA is 
withdrawing that Notice at this time due 
to developments that have led to the 
elimination of Federal grant funding for 
the effluent disposal project EPA
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reserves the right to initiate a new EIS 
or take other appropriate actions under 
the National Environmental Policy Act 
of 1969 if at some time EPA is involved 
in funding an effluent disposal system. If 
a new action is initiated, notice will be 
given at that time. 
d a t e : Effective August 31,1981.
FOR FURTHER INFORMATION CONTACT: 
Kenneth H. Sutherland, California 
Branch, Water Division, Environmental 
Protection Agency, Region IX, (415) 558- 
8038.

D ated : A u g u st 10,1981.
Thomas R. Sheckells,
Acting Director, O ffice o f Federal A ctivities.[FR Doc. 81-23819 Filed 8-13-81; 8:45 am]
BILUNG CODE 6560-37-M

FEDERAL COMMUNICATIONS 
COMMISSION

Plain English VHF Marine Rules Now 
Available From GPO
A u g u st 5,1981.

The Private Radio Bureau announced 
today that the pamphlet “How To Use 
Your VH F Marine Radio” is available by 
mail order from the U.S. Government 
Printing Office.

The pamphlet contains rules in Part 
83, Subpart CC , which the F C C  adopted 
last year as “ simplified rules for 
recreational boaters.” These rules were 
rewritten in plain language for boaters 
who use VH F marine radio voluntarily 
for their own safety and convenience.

The pamphlet also contains an 
appendix, “VH F Marine Channel Usage 
Guide,” illustrating how the different 
VH F channels should be used. The 
appendix is a reprint of the popular 
guide first published by the Field 
Operations Bureau in 1979.

"How To Use Your VH F Marine 
Radio” may be ordered by Stock 
Number 004-000-00386-1 from thè 
Superintendent of Documents, 
Washington, D C 20402. Single copies are 
$2.50 each ($3.15, foreign), but they are 
also being sold in packages of 100 for 
$39.00 ($48.75, foreign). Mail orders 
should include checks or money orders 
payable to Superintendent of 
Documents.

Orders may also be placecbat GPO  
Bookstores, which are located in the 
following cities (listed alphabetically by 
State): Birmingham, AL; Los Angeles 
and San Francisco, CA ; Denver and 
Pueblo, CO; Washington, DC; 
Jacksonville, FL; Atlanta, GA; Chicago, 
IL; Boston, M A; Detroit, MI; Kansas City, 
MO; New York, NY; Cleveland and 
Columbus, OH; Philadelphia, PA; Dallas 
and Houston, TX; Seattle, W A; and

Milwaukee, WI. Orders may also be 
placed on the Order form shown here. 
William J. Tricarico,
Secretary, Federal Communications 
Com m ission.[FR Doc. 81-23739 Filed 8-13-81; 8:45 am]
BILLING CODE 6712-01-M

FEDERAL EMERGENCY 
MANAGEMENT AGENCY
[Docket FEMA REP-NH-1]

New Hampshire Radiological 
Emergency Response Plan
AGENCY: Federal Emergency 
Management Agency. 
a c t i o n : Notice of receipt of plan.

SUMMARY: For continued operation of 
nuclear power plants, the Nuclear 
Regulatory Commission requires 
approved licensee and State and local 
governments’ radiological emergency 
response plans. Since FEM A has a 
responsibility for reviewing the State 
and local government off-site plans, the 
State of New Hampshire, by letter of 
transmittal dated July 7,1981, has 
submitted its radiological emergency 
plans to the FEM A Region I Office.
These plans support the Vermont 
Yankee Nuclear Power Station in 
Vernon, VT, and the Yankee Rowe 
Nuclear Power Station in Rowe, M A. 
DATE PLANS RECEIVED: July 17,1981.
FOR FURTHER INFORMATION CONTACT:
Mr. David M. Sparks, Regional Director, 
FEM A Region I, Room 444, John W . 
McCormack Post Office and Courthouse 
Building, Boston, M A  02109, 617/223- 
4741.
SUPPLEM ENTARY INFORMATION: In 
support of the Federal requirement for 
emergency response plans, FEM A has 
proposed a Rule describing its 
procedures for review and approval of 
State and local governments’ 
radiological emergency response plans. 
Pursuant to this proposed FEM A Rule 
(44 CFR 350.8), “Review and Approval of 
State Radiological Emergency Plans and 
Preparedness,” 45 CFR 42341, the State 
Radiological Emergy Plan for the State 
of New Hampshire was received by the 
Federal Emergency Management 
Agency Region I Office.

Included are plans for local 
governments which are wholly or 
partially within the plume exposure 
pathway emergency planning zone of 
the nuclear power plants. For the " 
Vermont Yankee Nuclear Power Station, 
plans are included for the towns of 
Chesterfield, Hinsdale, Richmond, 
Swanzey, Winchester, and for the City 
of Keene which will serve as a host

community. For the Yankee Rowe 
Atomic Power Station plans are 
included for the ingestion pathway 
exposure only. There are no New  
Hampshire towns within the 10-mile 
Emergency Planning Zone of the 
Yankee-Rowe Nuclear Power Station.

Copies of the plan are available for 
review at the FEM A Region I Public 
Affairs Office, Room 435, John W . 
McCormack Post Office and Courthouse 
Building, Boston, M A  02109. Copies will 
be made available upon request in 
accordance with the fee schedule for 
FEM A Freedom of Information Act 
requests, as set out in subpart C  of 44 
CFR Part 5. There are 262 pages in the 
document; reproduction fees are $.10 a 
page payable with the request for copy.

Copies of the plan are also available 
from the State of New Hampshire Civil 
Defense Agency, One Airport Road, 
Concord, NH  03301.

Comments on the plan may be 
submitted in writing to Mr. David M. 
Sparks, Regional Director, at the above 
address on or before September 14,1981.

FEM A proposed Rule 44 CFR 350.10 
also calls for a public meeting prior to 
approval of the plan. Details of this 
meeting will be announced in the 
“Keene Sentinel” and the “Winchester 
Star” , at least two weeks prior to the 
scheduled meeting. Local radio and 
television stations will be requested to 
announce the meeting.
David M . Sparks,
Regional Director.
Ju ly  28,1981. "[FR Doc. 81-23639 Filed 8-13-81; 8:45 am]
BILUNG CODE 6718-01-M

FEDERAL FINANCIAL INSTITUTIONS 
EXAMINATION COUNCIL

Proposed Accounting Guideline; 
Accrual Accounting; Request for 
Comment
AGENCY: Federal Financial Institutions 
Examination Council.
ACTION: Proposed accounting 
guideline— accrual accounting.

SUMMARY: The Federal Financial 
Institutions Examination Council has 
under consideration a proposal to 
recommend a uniform accounting 
guideline for adoption by the three 
federal bank supervisory agencies (the 
Board of Governors of the Federal 
Reserve System, the Federal Deposit 
Insurance Corporation, and the Office of 
the Comptroller of the Currency). This 
guideline would require the use of 
accrual accounting by all insured 
commercial and state chartered mutual
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savings banks both for the maintenance 
of accounts and for reports to the 
agencies. The Council is considering this 
proposal in light of its responsibilities to 
promote consistent and effective 
supervisory practices among these 
agencies.
EFFECTIVE d a t e : Comments on this 
proposed accounting guideline must be 
received on or before October 15,1981. 
ADDRESS: Comments should be sent to 
the Executive Secretary, Federal 
Financial Institutions Examination 
Council, 490 L’Enfant Plaza, S.W ., 
Washington, D.C. 20219. (Area code 202- 
447-0939) Comments will be available 
for public inspeption and photocopying. 
FOR FURTHER INFORMATION CONTACT: 
Rhoger H. Pugh, Chairman, Reports Task 
Force, Federal Financial Institutions 
Examination Council, 490 L’Enfant 
Plaza, S.W ., Washington, D.C. 20219. 
(Area code 202-447-1587). 
SUPPLEMENTARY INFORMATION: Drafting 
information: The principal drafter of this 
document was: Rhoger H. Pugh, 
Chairman, Reports Task Force, Federal 
Financial Institutions Examination 
Council.

The proposal under consideration by 
the Council is based on concern that 
accrual accounting its pertinent and 
necessary to the accuracy of financial 
reports used for internal management, 
shareholder, and other public disclosure 
and regulatory purposes.

If the Council elects to recommend to 
the agencies that accrual accounting be 
required, all insured commercial and 
state chartered mutual savings banks 
would have to maintain their accounts 
and prepare their Reports of Condition 
and Income on an accural accounting 
basis. This requirement would become 
effective as of January 1,1983 for banks 
with assets of $10 million or more, and 
on January 1,1985 for banks with assets 
of less than $10 million. However, banks 
choosing to report Trust Department 
income on a cash basis could do so.

Banks in both size categories that 
currently maintain their books on a 
modified cash basis would be 
encouraged to convert to an accrual 
system prior to the dates specified 
above.

Accrual accounting means the 
establishment of recording procedures 
whereby all material items of income 
and expense are consistently recognized 
in the periods in which they are earned 
and incurred.

Background: Beginning in 1989, banks 
with assets of more than $50 million 
were required to file their Reports of 
Condition and Income on an accrual 
basis. In 1970, that criterion was 
reduced to $25 million. Smaller banks

have been allowed to report on a 
modified cash basis since 1969, i.e., 
income and expenses may be reported 
on a cash basis except for installment 
credit loan income, bond premium 
amortization, depreciation of fixed 
assets and income taxes which must be 
reported on an accrual basis. These 
reporting standards have lead virtually 
all banks over 425 million in assets to 
adopt accrual accounting for internal 
bookkeeping purposes as well. Over the 
last several years both the Federal 
Deposit Insurance Corporation and the 
Office of the Comptroller of the 
Currency have required new banks to 
institute accrual accounting as a 
condition of being chartered or insured. 
Furthermore, many banks with assets of 
less than $25 million have voluntarily 
adopted accrual accounting.

Rationale for the Proposal: There is 
some concern that those Reports of 
Condition and Income filed with the 
three federal bank supervisory agencies 
that are prepared on a modified cash 
basis do not satisfactorily portray a 
bank’s financial position and results of 
operation, thereby making it more 
difficult for the agencies to discharge 
their supervisory responsibilities. Also, 
to the extent that reports prepared on a 
modified cash basis are relied upon by 
the public, there is concern that the J , 
financial data presented therein may 
also be subject to misinterpretation, 
furthermore, bank financial records 
maintained on a modified cash basis 
may not provide management, including 
bank directors, with reliable information 
to measure the bank’s financial 
performance and reports prepared from 
such records may not provide 
shareholders with an adequate 
presentation of the bank’s financial 
condition.

Accrual accounting requires 
recognition of revenues and expenses in 
the periods to which they are 
attributable. Under a cash basis 
accounting system, revenues and 
expenses are recorded when cash is 
received or remitted. In cases where 
cash flows associated with assets and 
liabilities do not occur regularly over the 
life of an instrument that spans more 
than one accounting period, significant 
distortions may result from use of a cash 
basis.

In the past when interest rates were 
lower and less volatile, banks with 
stable patterns of operation were likely 
to have reported similar results of 
operation using either accounting 
method. However, the operating results 
reported on a cash basis and those 
derived from accrual accounting may 
differ significantly in the current

environment of rapidly changing 
banking practices, portfolio patterns, 
and interest rates. The loss of traditional 
low cost deposits and increased 
competition have forced banks to offer 
pew higher cost deposit instruments and 
services. Financial information derived 
from cash basis accounting does not 
reflect the effects of such changes in a 
timely manner. Conversely, accrual 
accounting, by recording the effects of 
such changes as they occur, provides a 
more timely portrayal of an institution’s 
performance and condition, and is more 
pertinent to the needs of management, 
shareholders, and supervisors. Even if, 
as has been suggested, the managers of 
small banks have a "good feel’’ for their 
institutions’ performance, or succed, in 
an informal way, in adjusting cash basis 
records to reflect major accrual items for 
internal bank use, other users of bank 
financial data, including minority 
shareholders and regulators, would not 
have access to such impressions or 
adjustments.

Cost and Benefits o f the Proposal: 
Requiring smaller banks to adopt 
accrual accounting would impose some 
burden on affected institutions. In an 
effort to minimize the immediate impact 
of that burden, the Council contemplates 
a fairly long lead time for the 
implementation of the proposed 
guidelines. The smallest of the affected 
banks, those with assets of less than $10 
million, would be given three full 
calendar years to plan for and 
implement conversion.

A  survey undertaken by the Council 
in March revealed that of 7,500 banks 
with resources of less than $25 million, 
approximately 3,800 were reporting on a 
modified cash basis. O f these about 
2,100 banks have assets of between $10- 
425 million and 1,700 have assets of less 
than $10 million.

Survey Estimates o f Number of Insured
Commercial Banks With Assets of Less
Than $25 Million

[Reporting on accrual vs modified cash basis]

Size group Accrual and 
percentage

Modified 
cash and 

percentage
Total and 

percentage

Under $10
million...............

$10-$25 million.... 
Total.............

. 1,102 39 
2,617 56 
3,716 50

• 1,728 61 
2,059 44 
3,787 50

2,830 100 
4,676 100 
7,506 100

The survey also endeavored to 
ascertain the costs associated with 
conversion to and maintenance of an 
accrual accounting system. The survey 
results indicated a median cost to 
convert from a modified cash to an 
accrual basis of approximately $2,000 
per bank plug additional operating costs
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of $1,000 per year. Thus, the cost to the
3,800 affected banks would aggregate 
about $8 million, with additional 
operating expenses for those banks, 
aggregating $4 million per year.Since virtually a ll new banks must adopt accrual accounting, it has been suggested that the continuing effects o f inflation would eventually result in a disappearance o f cash basis accounting in banks as bank footings grow. How ever, an analysis o f the growth rates o f banks in various size groups below  $25 m illion has revealed that it would likely take seven years for the average bank which currently has assets between $10-$25 m illion to reach the $25 m illion threshold, and sixteen years for the average bank w hich now has assets o f less than $10 m illion to attain a size o f $25 m illion.H ie  adoption o f the proposed accrual accounting guideline would assure certain benefits for the banking industry and the public. The accounting records m aintained by all banks w ould conform to general accounting standards for recognition o f income and expense.Bank management and directors would be able to evaluate their institution’s current performance and plan for the future using financial data free from the distortions associated w ith cash basis accounting. Publicly available financial data from these institutions would be a more reliable source o f inform ation for shareholders and other interested parties. The regulatory agencies would benefit from better and more com parable data for supervisory purposes.Such benefits, though clearly identifiable and generally acknow ledged, cannot be readily measured in dollar terms to make a • direct com parison w ith the costs of conversion and m aintenance identified by the survey. There is, however, one element o f these benefits accruing to affected banks them selves that can be approxim ated in dollars. If the regulatory agencies can rely on the monitoring of individual banks through analysis o f regularly reported data, the frequency o f on-site exam inations could be reduced. Such reliance depends in considerable part upon the confidence w hich the agencies can reasonably be expected to place in the surveillance system used to carry out monitoring of bank financial condition. That confidence is greatly enhanced for those institutions which utilize accrual accounting.To the extent that w ell managed institutions are exam ined less frequently, the costs incurred by these banks in connection w ith on-site

examinations will decrease. Some 
estimates have indicated that these 
costs amount to approximately $2,000 
per examination for banks under $25 
million in assets. If the frequency of 
examinations were reduced by 20%, and 
affected 3,500 institutions, it can be 
calculated that in the aggregate, $1.4 
million per year would be saved by 
these banks. These are rough estimates 
and the Examination Council is 
particularly desirous to receive 
comments on the cost to banks of on-site 
examinations and on the desirability of 
limiting them.

Beyond the reduction in costs for 
affected institutions which might be 
achieved as a result of decreased 
examination frequency, the costs of ~ 
those on-site examinations that are 
conducted would be reduced if such 
examinations could be targeted to 
concentrate on particular problem areas 
within the bank. The General 
Accounting Office has urged the bank 
regulatory agencies to develop systems 
and procedures to permit such 
concentration of examination effort. As  
accrual accounting would improve 
regulator confidence in monitoring 
systems, it would also serve this 
objective as well.

Lastly, monitoring and surveillance 
systems fulfill a public responsibility 
which devolves upon the regulatory 
agencies to identify problem institutions 
in a timely and efficient manner. Again, 
to the extent that accrual accounting 
enhances monitoring systems, this 
public obligation is served.

Issues for Specific Comment: The 
Examination Council seeks comments 
on any and all of the aspects of this 
proposal, but would particularly 
appreciate comments addressing the 
following points:

1. The suitability of applying the 
proposed guideline to all banks or only 
to banks over a certain size.

2. The time periods allowed for 
implementation of the proposed 
guideline.

3. The estimated costs experienced by 
banks in connection with on-site 
examinations..

4. The benefits to be derived by 
affected institutions in relation to the 
costs which they would actually incur 
pursuant to conversion to accrual 
accounting.

5. The rank or relative worth of the 
benefits discussed under the heading, 
“Cost and Benefits of the Proposal.”

Comments by affected banks and 
other financial institutions, the public, 
banking trade associations, the 
accounting profession, and state

regulatory authorities are earnestly requested.
D ated : A u g u st 10,1981.

Robert J. Lawrence,
Executive Secretary, Federal Financial 
Institutions Exam ination Council.[FR Doc. «1-23651 Filed 8-13-61; 8:45 am]
BILUNG CODE 6722-01-M

FEDERAL MARITIME COMMISSION

[Agreem ents Nos. T-3979, T -3979-A , T -  
3980 and T-3980-A ]

Puerto Rico Ports Authority and 
Puerto Rico Maritime Shipping 
Authority; Availability of Finding of No 
Significant Impact

Upon completion of an environmental 
assessment, the Federal Maritime 
Commission’s Office of Energy and 
Environmental Impact has determined 
that the Commission’s decision on 
Agreements Nos. T-3979, T-3979-A, T -  
3980 and T-3980-A will not constitute a 
major Federal action significantly 
affecting the quality of the human 
environment within the meaning of the 
National Environmental Policy Act of 
1969, 42 U .S.C. 4321 et seq., and that 
preparation of an environmental impact 
statement is not required. Under the 
terms of Agreements Nos. T-3979 and 
T-3980, between the Puerto Rico Ports 
Authority (Authority) and the Puerto 
Rico Maritime Shipping Authority 
(PRMSA), PRMSA will be granted a 
right of preference to docking and 
mooring of vessels and the use of marine 
terminal facilities located in areas at 
Puerto Nuevo, Puerto Rico designated as 
Lot JK-1 (Piers J and K) and Lot B (Pier 
L). Agreements Nos. T-3979-A and T -  
3980-A, between the same parties, lease 
to PRMSA for its exclusive use certain 
backup and marshalling areas at Puerto 
Nuevo, designated as Lot JK-2 (Piers J 
and K) and Lot A  (Pier L).

This Finding of No Significant Impact 
(FONSI) will become final within 10 
days unless a petition for review is filed 
pursuant to 46 C.F.R. 547.6(b).

The FONSI and related environmental 
assessment are available for inspection 
on request from the Office of the 
Secretary, Room 11101, Federal 
Maritime Commission, Washington, D.C. 
20573, telephone (202) 523-5725.
Francis C . Humey,
Secretary,[FR Doc. 81-23737 Filed 8-13-81; 8:45 am]
BILLING CODE 6730-01-M
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[Agreement No. 9718-8]

Japan Line, Ltd., et al.; Availability of 
Finding of No Significant Impact

Upon completion of an environmental 
assessement, the Federal Maritime 
Commission’s Office of Energy and 
Environmental Impact has determined 
that the Commission’s decision on 
Agreement Nos. 9718-8 will not 
constitute a major Federal action 
significantly affecting the quality of the 
human environment within the meaning 
of the National Environmental Policy 
Act of 1969, 42 U.S.C. S4321 et seq., and 
that preparation of an environmental 
impact statement is not required. Under 
the terms of the agreement, Japan Line, 
Ltd., Kawasaki Kisen Kaisha, Ltd.,
Mitsui O.S.K. Lines, Ltd., (MOL) and 
Yamashita-Shinnihon Steamship Co.,
Ltd. (Y.S. Line) will be permitted to 
replace two old vessels with two new 
larger ones, this increasing the total 
number of TElTs parties can carry 
pursuant to the agreement.

This Finding of No Significant Impact 
(FONSI) will become final*within 20 
days unless a petition for review is filed 
pursuant to 46 C.F.R. 547.6(b).

The FONSI and related environmental 
assessment are available for inspection 
on request from the Office of the 
Secretary, Room 11101, Federal 
Maritime Commission, Washington, D.C. 
20573, telephone (202) 523-5725.
Francis C. Humey,
Secretary.[FR Doc. 81-23775 Piled 8-13-81; 8:45 am]
BILLING CODE 6730-01-*«
[Agreement No. T-3983]

North Carolina Ports Authority and 
Trans-Freight Lines, Inc.; Availability of 
Finding of No Significant Impact

Upon completion of an environmental 
assessment, the Federal Maritime 
Commission's Office of Energy and 
Environmental Impact has determined 
that the Commission’s decision on 
Agreement No. T-3983 will not 
constitute a major Federal action 
significantly affecting the quality of the 
human environment within the meaning 
of the National Environmental Policy 
Act of 1969,42 U .S.C. S4321 et seq., and 
that preparation of an environmental 
impact statement is not required. The 
agreement is between North Carolina 
State Ports Authority (PA) and Trans- 
Freight Lines, Inc. (TFL). Under the 
terms of the agreement, PA will lease 7.5 
acres of land at the Port of Wilmington, 
North Carolina to TFL for handling 
cargoes, containers, vehicles, and 
storage of cargoes incidental to the

operations of TFL as a containership 
service.

This Finding of No Significant Impact 
(FONSI) will become final within 20 
days unless a petition for review is filed 
pursuant to 46 C.F.R. 547.6(b).

The FONSI and related environmental 
assessment are available for inspection 
on request from the Office of the _ 
Secretary, Room 11101, Federal 
Maritime Commission, Washington, D.C. 
20573, telephone (202) 523-5725.
Francis C. Humey,
Secretary.
[Doc. 81-23776 Filed 8-13-81; 8:45 am]BILLING CODE 6730-01-M
Application for Exemption From 
Domestic Trade Tariff Filing and 
Financial Reporting Requirements; 
Puget Sound Tug and Barge Co.

Notice is hereby given that an 
application has been filed with the 
Commission by Puget Sound Tug and 
Barge Company pursuant to section 35 
of the Shipping Act, 1916, for exemption 
from the Intercoastal Shipping Act, 1933, 
and the Shipping Act, 1916, as amended, 
and regulations applicable thereunder, 
to extend its currently effective 
exemption (41 FR 6070), scheduled to 
expire December 31,1981, indefinitely or 
at least for a period of seven years 
beyond 1981 applicable to its North 
Slope operation.

Interested parties may inspect and 
obtain a copy of this application at the 
Washington Office of the Federal 
Maritime Commission, 1100 L Street, 
'N.W., Room 10223, or may inspect the 
application at the Field Offices located 
at New York, New York; New Orleans, 
Louisiana; San Francisco, California; 
Chicago, Illinois and Hato Rey, Puerto 
Rico. Interested persons may submit 
comments to the Secretary, Federal 
Maritime Commission, Washington,
D.C., by September 3,1981. An original 
and fifteen copies of such comments 
shall be submitted and a copy thereof 
served on applicant 
Francis C. Humey,
Secretary.
[FR Doc. 81-23564 Filed 8-13-81; 8:45 am]BILLING CODE 6730-01-M
FEDERAL PREVAILING RATE 
ADVISORY COMMITTEE

Open Committee Meetings
Pursuant to the provisions of section 

10 of the Federal Advisory Committee 
Act (Pub. L  92-463), notice is hereby 
given that meetings of the Federal 
Prevailing Rate Advisory Committee 
will be held on:

Thursday, September 3,1981 
Thursday, September 24,1981

These meetings will convene at 10
a.m., and will be held in Room 5A06A, 
Office of Personnel Management 
Building, 1900 E Street, NW ,
Washington, D.C. t

The Federal Prevailing Rate Advisory 
Committee is composed of a Chairman, 
representatives of five labor unions 
holding exclusive bargaining rights for 
Federal blue-collar employees, and 
representatives of five Federal agencies. 
Entitlement ta membership of the 
Committee is provided for in 5 U.S.C. 
5347.

The Committee’s primary 
responsibility is to review the prevailing 
rate system and other matters pertinent 
to the establishment of prevailing rates 
under subchapter IV, chapter 53, 5 
U .S.C., as amended, and from time to 
time advise the Office of Personnel 
Management thereon.

These scheduled meetings will 
convene in open session with both labor 
and management representatives 
attending. During the meeting either the 
labor members or the management 
members may caucus separately with 
the Chairman to devise strategy and 
formúlate positions. Premature 
disclosure of the matters discussed in 
these caucuses would impair to an 
unacceptable degree the ability of the 
Committee to reach a consensus on the 
matters being considered and disrupt 
substantially the disposition of its 
business. Therefore, these caucuses will 
be closed to the public on the basis of a 
determination made by the Director of 
the Office of Personnel Management 
under the provisions of section 10(d) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463) and 5 U.S.C. 
552b(c)(9)(B). These caucuses may, 
depending on the issues involved, 
constitute a substantial portion of the 
meeting.

Annually, the Committee publishes for 
the Office of Personnel Management, the 
President, and Congress a 
comprehensive report of pay issues 
discussed, concluded recommendations 
thereon, and related activities. These 
reports are also available to the public, 
upon written request to the Committee 
Secretary.

Members of the public are invited to 
submit material in writing to the 
Chairman concerning Federal Wage 
System pay matters felt to be deserving 
of the Committee’s attention. Additional 
information concerning these meetings 
may be obtained by contacting the 
Committee Secretary, Federal Prevailing 
Rate Advisory Committee, Room 1340,
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1900 E Street, NW, Washington, D.C. 
20415 (202-632-9710).
Dated: August 10,1981.

William B. Davidson, Jr.,
Chairman, Federal Prevailing Rate A dvisory  
Committee.
|FR Doc. 81-23653 Filed 8-13-81; 8:45 am]
BILLING CODE 6525-01-M

FEDERAL TRADE COMMISSION

“Tar,” Nicotine and Carbon Monoxide 
Content of the Smoke of 187 Varieties 
of Cigarettes: Correction
AGENCY: Federal Trade Commission.
a c t io n : Correction of the Report on the 
“Tar,” Nicotine and Carbon Monoxide 
Content of the Smoke of 187 Varieties of 
Cigarettes published in the Federal 
Register on May 28,1981.

s u m m a r y : This document corrects a 
Commission document previously 
published in the Federal Register on 
May 28,1981. Due to a computer 
programming error, the Table of the 
smoke of 187 varieties of cigarettes 
contained carbon monoxide figures 
which were each approximately 8 
percent too high.
FOR FURTHER INFORMATION CONTACT: 
Matthew L. Myers, Bureau of Consumer 
Protection, Federal Trade Commission, 
Washington, D.C. 20580 (202-724-1464) 
or Harold Pillsbury, Bureau of Consumer 
Protection, Federal Trade Commission, 
Washington, D.C. 20580 (202-523-3559). 
SUPPLEMENTARY INFORMATION: In FR 
Doc. 81-15726, appearing in the Federal 
Register issue for May 28,1981, 46 FR 
28747, the Commission published figures 
on the “tar,” nicotine and carbon 
monoxide content of the smoke of 187

varieties of domestic cigarettes. Due to a 
computer programming error, the 
calculations which produced the carbon 
monoxide figures included in that 
publication were inaccurate. The 
correct, recalculated carbon monoxide 
figures are included in the table which 
follows. Each of these figures is 
precisely 8 percent less than the figures 
previously reported.

The computer program error which 
affected the accuracy of the carbon 
monoxide figures previously published 
does not in any way affect the accuracy 
of the “tar” and nicotine figures 
published on May 28,1981, nor does it 
affect relative ranking of the domestic 
cigarette brands tested in terms of the 
carbon monoxide content of the smoke 
of these cigarettes.
BILLING CODE 6750-01-M
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1 , • 1
TAR1 , NICOTINE2 and CARBON MONOXIDE CONTENT 

of ONE-HUNDRED EIGHTY-SEVEN (187) VARIETIES 
of DOMESTIC CIGARETTES

BRAND TYPE
TAR

(mgfcig)
NICOTINE

(mg/cig)
CARBON MONOXIDE 

(mg/cig)

Alpine king size, filter, menthol 15 1.0 15
American Lights 120 mm, filter 8 0.7 8
American Lights 120 mm, filter, menthol 9 0.8 9
Arctic Lights king size, filter, menthol 8 0.7 9
Arctic Lights 100 mm, filter, menthol 8 0.7 10
Aspen king size, filter, menthol 9 0.8 10
Aspen 100 mm, filter, menthol 9 0.8 9
Belair king size, filter, menthol 9 0.8 10
Belair 100 mm, filter, menthol 8 0.7 9 v
Benson & Hedges reg. size, filter, (hard pack) 1 0.1 1
Benson & Hedges king size, filter, (hard pack) 16 1.3 13
Benson & Hedges 100’s 100 mm, filter, (hard pack) 15 1.1 16
Benson & Hedges 100’s 100 mm, filter, menthol, (hard pack) 16 1.1 16
Benson & Hedges 100’s 100 mm, filter 16 1.1 16
Benson & Hedges 100’s 100 mm, filter, menthol 16 1.1 17
Benson & Hedges Lights 100 mm, filter 10 0.8 13
Benson & Hedges Lights 100 mm, filter, menthol 10 0.8 12
Brookwood king size, filter, menthol 7 0.7 8
Bull Durham king size, filter 27 1.8 24
Camel* reg. size, non-filter 25 1.9 17 .
Camel* king size, filter 19 1.4 19
Camel Lights* king size, filter 10 0.9 11
Camel Long Lights 100 mm, filter 12 1.0 15
Carlton king size, filter, (hard pack) <0.5 0.1 <1
Carlton* king size, filter 1 0.1 2
Carlton king size, filter, menthol 1 0.1 1
Carlton 100 mm, filter 4 0.4 6
Carlton 100 mm, filter, menthol 4 0.4 6
Chesterfield* reg. size, non-filter 23 1.4 15
Chesterfield* king size, non-filter 27 1.7 18
Chesterfield* king size, filter 15 1.0 15
Chesterfield* 101 mm, filter 16 1.1 17
Decade king size, filter 5 0.4 3
Decade king size, filter, menthol 4 0.4 3
Decade 100 mm, filter 9 0.7 7
Doral king size, filter 12 0.9 11
Doral king size, filter, menthol 12 0.9 11
Doral II king size, filter 5 0.4 4
Doral II king size, filter, menthol 5 0.4 4
DuMaurier king size, filter, (hard pack) 14 10 17
English Ovals reg. size, non-filter, (hard pack) 22 1.7 12
English Ovals king size, non-filter, (hard pack) 28 23 14
Eve 100 mm, filter 15 1.1 16
Eve 100 mm, filter, menthol 15 1.1 15
Eve 120 mm, filter, (hard pack) 14 1.1 13
Eve 120 mm, filter, menthol, (hard pack) 12 1.0 11
Fatima king size, non-filter 26 1.7 18
Galaxy king size, filter 16 1.0 17
Golden Lights king size, filter 8 0.8 8
Golden Lights king size, filter, menthol 8 0.7 8
Golden Lights 100’s 100 mm, filter 8 0.7 8
Golden Lights 100’s 100 mm, filter, menthol 8 0.7 9
Half & Half* Jdng size, filter 20 1.6 17
Herbert Tareyton king size, non-filter 27 1.7 19
Home Run reg. size, non-filter 21 1.3 19
Iceberg 100’s 100 mm, filter, menthol 3 0.3 5
Kent Micronite II king size, filter, (hard pack) 12 1.0 12
Kent Micronite II king size, filter 12 1.0 - 13
Kent III king size, filter 3 0.3 3

' These cigarette brands have been reformulated. S e e  accompanying text. 
TPM dry (tar)—milligrams total particulate matter less nicotine and water. 

- Milligrams total alkaloids reported as nicotine
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BRAND TYPE
TAR

(mg/cig)
NICOTINE

(mg/clg)
CARBON MONOXIDE 

(mg/cig)

Kent Micronite II 100 mm, filter 15 1.1 14
Kent Micronite II 100 mm, filter, menthol 14 1.2 14
Kent III 100 mm, filter 4 0.5 6
Kool reg. size, non-filter, menthol 18 1.1 14
Kool king size, filter, menthol, (hard pack) 16 1.3 17
Kool king size, filter, menthol 15 1.2 17
Kool Milds* king size, filter, menthol 12 0.9 13
Kool Super Lights* king size, filter, menthol 7 0.6 8
Kool 100 mm, filter, menthol 15 1.1 18
Kool Milds 100’s 100 mm, filter, menthol 12 1.0 13
Kool Super Lights 100 mm, filter, menthol 8 0.7 10
Kool International 100 mm, filter, menthol, (hard pack) 9 0.7 10
L & M king size, filter, (hard pack) 15 1.0 15
L & M* king size, filter 15 1.0 16
L & M Lights king size, filter 8 0.7 5
L &  M* 100 mm, filter 16 1.1 17
L & M Lights 100 mm, filter 8 0.7 6
L & M 100 mm, filter, menthol 16 1.1 17
Lark* king size, filter 16 1.1 16
Lark II king size, filter 8 0.6 8
Lark Lights king size, filter 8 0.6 8
Lark* 100 mm, filter 17 1.2 18
Lark Lights 100’s 100 mm, filter 7 0.6 7
Long Johns 120 mm, filter 16 1.3 18
Long Johns 120 mm, filter, menthol 14 1.2 17
Lucky Strike reg. size, non-filter 23 1:3 17
Lucky Ten king size, filter 8 0.6 10
Lucky 100’s 100 mm, filter 3 0.3 5
Marlboro king size, filter, (hard pack) 16 1.0 15
Marlboro king size, filter, menthol, (hard pack) 15 1.0 "13
Marlboro king size, filter 16 1.1 16
Marlboro Lights* king size, filter 11 0.8 13
Marlboro king size, filter, menthol 14 0.9 14
Marlboro 100 mm, filter, (hard pack) 16 1.1 16
Marlboro 100 mm, filter 16 1.1 16
Marlboro Lights 100 mm, filter 11 0.8 14
Max 120 mm, filter 17 1.5 17
Max 120 mm, filter, menthol 18 1.5 17
Merit* king size, filter 8 0.6 11
Merit king size, filter, menthol 7 0.5 10
Merit 100 mm, filter 9 0.7 11
Merit 100 mm, filter, menthol 10 0.8 12
Montclair king size, filter, menthol 16 1.0 16
More 120 mm, filter 22 1.7 24
More 120 mm, filter, menthol 22 1.8 24
Multifilter king size, filter 11 0.8 11
Multifilter king size, filter, menthol 12 0.8 12
Newport king size, filter, menthol, (hard pack) 15 1.2 16
Newport king size, filter, menthol 17 1.3 18
Newport Lights king size, filter, menthol 10 0.9 11
Newport 100 mm, filter, menthol 20 1.6 21
Now king size, filter, (hard pack) 2 0.2 2
Now king size, filter 2 0.3 3
Now king size, filter, menthol, (hard pack) 2 0.2 3
Now king size, filter, menthol 2 0.2 3
Oasis* king size, filter,,menthol 16 1.1 15
Old Gold Straights king size, non-filter 25 1.6 18
Old Gold Filters king size, filter 17 1.3 18
Old Gold Lights king size, filter 9 0.8 10
Old Gold 100's 100 mm, filter 18 1.5 18
Pall Mall king size, non-filter 24 1.5 17
Pall Mall king size, filter 17 1.1 18
Pall Mall Extra Lights king size, filter 7 0.6 7
Pall Mall 100 mm, filter 17 1.3 17
Pall Mall Lights* 100 mm, filter 11 0.9 12

T h e s e  c ig a re tte  b rands h ave been  re fo rm u la ted . See acc o m p a n y in g  te x t.
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BRANO TYPE
TAR

(mg/cig)
NICOTINE
(mg/cig)

CARBON MONOXIDE 
(mg/cig)

Pall Mall Lights 100 mm, filter, menthol 12 1.0 12
Parliament Lights king size, filter, (hard pack) 8 0.6 9
Parliament Lights king size, filter 9 0.7 10
Parliament Lights 100’s 100 mm, filter 11 0.9 11
Philip Morris reg. size, non-filter 22 1.5 13
Philip Morris Commander king size, non-filter 25 1.7 15
Philip Morris International 100 mm, filter, (hard pack) 17 1.2 18
Philip Morris International 100 mm, filter, menthol, (hard pack) 17 1.1 17
Picayune reg. size, non-filter 22 1.4 20
Piedmont reg. size, non-filter 22 1.3 14
Players reg. size, non-filter, (hard pack) 24 1.9 14
Raleigh king size, non-filter 23 1.4 17
Raleigh king size, filter 15 1.0 18
Raleigh Lights king size, filter 9 0.7 10
Raleigh 100 mm, filter 16 1.1 19
Raleigh Lights 100’s 100 mm, filter 8 0.8 11
Real king pize, filter 10 0.9 11
Real king size, filter, menthol 9 0.8 9
St. Moritz* 100 mm, filter 15 1.1 15
St. Moritz 100 mm, filter, menthol 14 I t 14
Salem king size, filter, menthol, (hard pack) 16 1.2 17
Salem* king size, filter, menthol 16 'S 1.1 17
Salem Lights* king size, filter, menthol 11 09 13
Salem* 100 mm, filter, menthol 19 1.5 18
Salem Lights 100 mm, filter, menthol 11 1.0 12
Saratoga 120 mm, filter, (hard pack) 15 1.1 17
Saratoga 120 mm, filter, menthol, (hard pack) 15 1.1 15
Silva Thins 100 mm, filter 13 1.1 11
Silva Thins 100 mm, filter, menthol 11 0.9 10
Spring 100’s 100 mm, filter, menthol 19 1.1 18
Tall 120 mm, filter 16 1.3 19
Tall 120 mm, filter, menthol 15 1.2 17
Tareyton king size, filter 14 0.9 16
Tareyton Lights* king size, filter ' 7 0.6 8
Tareyton Ultra Low Tar king size, filter, menthol 1 0.2 1
Tareyton 100 mm, filter 14 1.0 17
Tareyton Long Lights* 100 mm, filter 7 0.6 8
Tempo king size, filter 7 ■ 0.6 8
Triumph king size, filter 3 0.4 3
Triumph king size, filter, menthol 3 0.4 3
True king size, filter 5 0.4 5
True king size, filter, menthol 5 0.4 6
True 100 mm, filter 8 0.6 9
True 100 mm, filter, menthol , 7 0.6 9
Twist 100 mm, filter, lemon/menthol 16 1.2 16
Vantage* king size, filter 10 0.8 15
Vantage* king size, filter, menthol 10 0.8 15
Vantage Ultra Lights king size, filter 6 0.5 9
Vantage* 100 mm, filter . 11 0.9 15
Viceroy king size, filter 15 1.0 17
Viceroy Rich Lights king size, filter 6 0.7 10
Viceroy 100 mm, filter 15 1.1 18
Viceroy Rich Lights 100’s 100 mm, filter 8 0.7 11
Virginia Slims 100 mm, filter 15 1.0 15
Virginia Slims 100 mm, filter, menthol 14 1.0 15
Virginia Slims Lights 100 mm, filter, (hard pack) 6 0.6 9
Virginia Slims Lights* 100 mm, filter, menthol, (hard pack) 9 0.7 10
Winston king size, filter, (hard pack) 16 13 17
Winston* king size, filter 19 1.4 19
Winston Lights* king size, filter 13 1.1 14
Winston 100’s* 100 mm, filter 18 1.4 19
Winston Lights 100’s 100 mm, filter 13 1.0 15
Winston 100’s 100 mm, filter, menthol 17 1.3 17

* These cigarette brands have been reformulated. S ee  accompanying text.

BILUNG CODE 6750-01-C
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Carol M . Thomas,
Secretary.
[FR Doc. 81-23640 Filed 8-13-81; 8:45 am] BILLING CODE 6750-01-M
DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration 
[Docket No. 81F-0111]

Fabcon Inc.; Withdrawal of Petition for 
Food Additives
a g e n c y : Food and Drug Administration. 
a c t io n : Notice.

SUMMARY: The Food and Drug 
Administration (FDA) announces the 
withdrawal without prejudice of the 
petition (FAP1A2601) proposing the safe 
use of dioctyl sodium sulfosuccinate in 
the manufacture of sugar.
FOR FURTHER INFORMATION CONTACT: 
Thomas C. Brown, Bureau of Foods 
(HFF-334), Food and Drug 
Administration, 200 C  St. SW ., 
Washington, D C 20204, 202-472-5690. 
SUPPLEMENTARY INFORMATION: Under 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409(b), 72 Stat. 1786 (21 U.S.C. 
348(b))), the following notice is issued:

In accordance with § 171.7 
Withdrawal o f petition without 

prejudice of the procedural food 
additive regulations (21 CFR 171.7), 
Fabcon, Inc., 314 Public Square Bldg., 
Cleveland, O H  44113, has withdrawn its 
petition (FAP 1A2601), notice of which 
was published in the Federal Register of 
December 16,1970 (35 F R 19035) 
proposing that § 172.810 D ioctyl sodium 
sulfosuccinate (21 CFR 172.810) be 
amended to: (1) provide for the safe use 
of dioctyl sodium sulfosuccinate as a 
processing aid in the manufacture of 
sugar; and (2) delete the limitation of 25 
parts per million of the additive in final 
molasses.

Dated: August 3,1981.
Sanford A . Miller,
Director, Bureau o f Foods.
[FR Doc. 81-23394 Filed 8-13-81; 8:45 am]BILLING CODE 4110-03-M
Cardiovascular and Renal Drugs 
Advisory Committee, et al.; Meetings
AGENCY: Food and Drug Administration. 
a c t io n : Notice.

SUMMARY: This notice announces 
forthcoming meetings of public advisory 
committees of the Food and Drug 
Administration (FDA). This notice also 
sets forth a summary of the procedures 
governing committee meetings and

methods by which interested persons 
may participate in open public-hearings 
conducted by the committees and is 
issued under section 10(a)(1) and (2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463, 86 Stat. 770-776 (5 U .S.C. 
App. I)), and FDA regulations (21 CFR  
Part 14) relating to advisory committees. 
The following advisory committee 
meetings are announced.
Cardiovascular and Renal Drugs 
Advisory Committee

Date, time, and place. August 31 and 
September 1, 9 a.m., Lister Hill Center, 
Bldg. 38A, Rm. BIN-30B, National 
Library of Medicine, National Institutes 
of Health, 8600 Rockville Pike, Bethesda, 
MD.

Type o f meeting and executive 
secretary. Open public hearing, August 
31, 9 a.m. to 10 a.m.; open committee 
discussion, August 31,10 a.m. to 6 p.m., 
September 1, 9 a.m. to 5 p.m.; Joan 
Standaert, Bureau of Drugs (HFD-110), 
Food, and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 301- 
443,4730.

General function o f the committee. 
The committee reviews and evaluates 
available data on the safety and 
effectiveness of marketed and 
investigational prescription drugs for 
use in cardiovascular and renal 
disorders.

Agenda—Open public hearing. 
Interested persons may present data, 
information, or views, orally or in 
writing, on issues pending before the 
committee.

Open committee discussion. The 
committee will discuss Trental 
(pentoxifylline) (N D A 18-534, Hoechst- 
Roussel Pharmaceuticals Inc.) for use as 
a vasodilator for peripheral vascular 
disease; Isoptin tablets (verapamil 
hydrochloride) (N D A 18-593, Knoll 
Pharmaceutical Co.) to be used as 
therapy for angina pectoris; Cardiem 
tablets (diltiazen hydrochloride) (NDA 
18-802, Marion Laboratories) for use in 
severe angina pectoris and coronary 
artery spasm; and Norpace 
(disopyramide) I.V. injection (NDA 18- 
492, Searle Pharmaceutical) to be used 
as an aniarrhythmic agent.

Applications for reimbursement. Must 
be received by August 24,1981.
Endocrinologic and Metabolic Drugs 
Advisory Committee

Date, time, and place. September 10 
and 11, 9 a.m., Conference Rms. G  and 
H, Parklawn Bldg., 5600 Fishers Lane, 
Rockville, MD.

Type o f meeting and executive 
secretary. Open public hearing, 
September 10, 9 a.m. to 10 a.m.; open 
committee discussion, September 10,10

a.m. to 5 p.m., September 11, 9 a.m. to 8 
p.m.; A . T. Gregoire, Bureau of Drugs 
(HFD-130), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-3542.

General function o f the committee.
The committee reviews and evaluates 
available data concerning the safety and 
effectiveness of marketed and 
investigational prescription drug 
products for use in the treatment of 
endocrine and metabolic disorders.

Agenda—Open public hearing. 
Interested persons may present data, 
information, or views, orally or in 
writing, an issues pending before the 
committee. Those desiring to present 
information should contact the 
executive secretary.

Open committee discussion. On 
September 10, the committee will review 
and discuss the guidelines for the 
clinical evaluation of drugs used in the 
treatment of osteoporosis. On 
September 11, the committee will 
discuss (1) the FDA action report, (2) 
Winstrol (NDA 12-885) for treatment of 
osteoporosis, and (3) Calcimar (NDA 17- 
769) for the treatment of osteoporosis.

Applications for reimbursement. Must 
be received by August 28,1981.

Dermatologic Drugs Advisory 
Committee

Date, time, and place. September 21,9
a.m., Conference Rm. M, Parklawn Bldg., 
5600 Fishers Lane, Rockville, MD.

Type o f meeting and executive 
secretary. Open public hearing, 9 a.m. to 
10 a.m.; open committee discussion, 10
a.m. to 4:30 p.m.; David Bostwick,
Bureau of Drugs (HFD-140), Food and 
Drug Administration, 5600 Fishers Lane, 
Rockville* MD 20857, 301-443-6798.

General function o f the committee.
The committee reviews and evaluates 
available data concerning the safety and 
effectiveness of marketed and 
investigational prescription drug 
products for use in the treatment of • 
dermatological disorders.

Agenda—Open public hearing. 
Interested persons may present data, 
information, or views, orally or in 
writing, on issues pending before the 
committee.

Open committee discussion. The 
committee will discuss PUVA (psoralen 
and ultraviolet light) therapy in the 
treatment of psoriasis (NDA 9-048, Elder 
Pharmaceuticals).

Applications for reimbursement. Must 
be received by September 3,1981.
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Arthritis Advisory Committee 
(Subcommittee on Disease Modifying 
Anti-Rheumatic Drugs)

Date, time, and place. September 24,9
a.m., Conference Rm. M, Parklawn Bldg., 
5600 Fishers Lane; Rockville, MD.

Type o f meeting and executive 
secretary. Open committee discussion, 9
a.m. to 11 a.m.; open public hearing, 11
a.m. to 12 m.; open committee 
discussion, 1 p.m. to 5 p.m.; Robert 
Jerussi or Dotti Moore, Bureau of Drugs 
(HFD-150), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-4250.

General function o f the committee.
The committee reviews and evaluates 
available data on the safety and 
effectiveness of marketed and 
investigational prescription drugs for 
arthritis.

Agenda—Open public hearing. 
Interested persons may present data, 
information, or views, orally or in 
writing, on issues pending before the 
committee.

Open committee discussion. The 
committee will discuss the long-term 
effects of disease modifying anti
rheumatic drugs, specifically gold.

Applications for reimbursement. Must 
be received by September 4,1981.

Obstetrics-Gynecology Device Section 
of the Obstetrics-Gynecology and 
Radiologic Devices Panel

Date, time, and place. September 28,9
a.m., Rm. 403A-425A, 200 Independence 
Ave. SW ., Washington, DC.

Type o f meeting and panel section 
leader. Open public hearing, 9 a.m. to 10
a.m.; open committee discussion, 10 a.m. 
to 5 p.m.; Lillian Yin, Bureau of Medical 
Devices (HFK-470), Food and Drug 
Administration, 8757 Georgia Ave.,
Silver Spring, MD 20910, 301-427-7555.

General function o f the committee.
The committee reviews and evaluates 
available data on the safety and 
effectiveness of devices currently in use 
and makes recommendations for their 
regulation.

Agenda—Open public hearing. 
Interested persons may present data, 
information, or views, orally or in 
writing, on issues pending before the 
committee. Those desiring to make 
formal presentations should notify the 
panel section leader before September
14,1981, and submit a brief statement of 
the general nature of the evidence or 
arguments they wish to present, the 
names and addresses of proposed 
participants, and an indication of the 
approximate time required to make their 
comments.

Open committee discussion. The 
committee will draft proposed

guidelines for premarket approval of the 
class III transabdominal amnioscope 
(fetoscope); make a classification 
recommendation for a pre-enactment 
device, the fertility prediction calendar 
(not for contraceptive use); and make a 
recommendation on a petition for 
reclassification from class III to class II 
for spermicidally lubricated latex 
prophylactics. FDA will also inform the 
committee of recent scientific 
developments of the tampon/toxic 
shock syndrome issue.

Applications for reimbursement. Must 
be received by September 8,1981.

FDA public advisory committee 
meetings may have as many as four 
separable portions: (1) An open public 
hearing, (2) an open committee 

* discussion, (3) a closed presentation of 
data, and (4) a closed committee 
deliberation. Every advisory committee 
meeting shall have an open public 
hearing portion. Whether or not it also 
includes any of the other three portions 
will depend upon the specific meeting 
involved. There are no closed portions 
for the meetings announced in this 
notice. The dates and times reserved for 
the open portions of each committee 
meeting are listed above.

The open public hearing portion of 
each meeting shall be at least 1 hour 
long unless public participation does not 
last that long. It is emphasized, however, 
that the 1 hour time limit for an open 
public hearing represents a minimum 
rather than a maximum time for public 
participation, and an open public 
hearing may last for whatever longer 
period the committee chairman 
determines will facilitate the 
committee’s work.

Meetings of advisory committees shall 
be conducted, insofar as is practical, in 
accordance with the agenda published 
in this Federal Register notice. Changes 
in the agenda will be announced at the 
beginning of the open portion of a 
meeting.

Any interested person who wishes to 
be assured of the right to make an oral 
presentation at the open public hearing 
portion of a meeting shall inform the 
contact person listed above, either 
oralfy or in writing, prior to the meeting. 
Any person attending the hearing who 
does not in advance of the meeting 
request an opportunity to speak will be 
allowed to make an oral presentation at 
the hearing’s conclusion, if time permits, 
at the chairman’s discretion.

Persons interested in specific agenda 
items to be discussed in open session 
may ascertain from the contact person 
the approximate time of discussion.

A  list of committee members and 
summary minutes of meetings may be 
requested from the Dockets

Management Branch (HFA-305), Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857, 
between 9 a.m. and 4 p.m., Monday 
through Friday. The FDA regulations 
relating to public advisory committees 
may be found in 21 CFR Part 14.

Applications for reimbursement for 
participation in the meetings listed 
above should be sent to the Office of 
Consumer Affairs (HFE-1), Food and 
Drug Administration, 5600 Fishers Lane, 
Rockville, MD 20857, rather than to the 
Dockets Management Branch as 
prescribed in § 10.210 of the regulations 
(21 CFR 10.210). If you wish to submit an 
application or wish more information 
regarding the reimbursement program, 
please call 301-443-5006.

FDA has established expedited 
procedures for review of any application 
for reimbursement for participation in 
the meetings announced in this notice. 
The Office of Consumer Affairs, FDA, 
will file any application for 
reimbursement for participation in the 
meetings announced in this notice in the 
docket for this notice.

Dated: August 7,1981.
William F. Randolph,
Acting A ssociate Com m issioner fo r  
Regulatory A ffa irs.
[FR Doc. 81-23489 Filed 8-13-81; 8:45 am]BILUNG CODE 4110-03-M
[Docket No. 79N-0001; DESI6403]

Tolazoline Hydrochloride Oral Dosage 
Forms; Withdrawal of Approval
AGENCY: Food and Drug Administration 
(FDA).
a c t io n : Notice.

SUMMARY: This notice withdraws 
approval of part of a new drug 
application providing for Priscoline 
Hydrochloride Tablets (part of ND A  6- 
403) and a new drug application for 
Priscoline Hydrochloride Lontabs, 
sustained-release tablets (NDA 11-770), 
each containing tolazoline 
hydrochloride. The basis of the 
withdrawal is that the products lack 
substantial evidence of effectiveness for 
their labeled indications. The products 
have been used for symptoms 
associated with peripheral vascular 
disease..
EFFECTIVE DATE: August 24,1981..
ADDRESS: Requests for an opinion of the 
applicability of this notice to a specific 
product should be identified with the 
reference number DESI 6403 and 
directed to the Division of Drug Labeling 
Compliance (HFD-310), Bureau of Drugs,
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Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT: 
Douglas I. Ellsworth, Bureau of Drugs 
(HFD-32), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-3650. 
SUPPLEMENTARY INFORMATION: In a 
notice of opportunity for hearing 
published in the Federal Register of May
25,1979 (44 FR 30443), the Director of the 
Bureau of Drugs proposed to issue an 
order withdrawing approval of the new 
drug applications for certain peripheral 
vasodilators, including tolazoline 
hydrochloride. In response to the notice, 
Ciba-Geigy Corporation, 566 Morris 
Ave., Summit, NJ 07901, requested a 
hearing concerning its new drug 
applications for the following products:

1. N D A  6-403; Priscoline 
Hydrochloride Tablets and Injection 
containing tolazoline hydrochloride.

2. ND A  11-770; Priscoline 
Hydrochloride Lontabs, sustained- 
release tablets, containing tolazoline 
hydrochloride.

Ciba-Geigy later withdrew its request 
for a hearing. Subsequently, data were 
submitted concerning Priscolien 
Hydrochloride Injection. These data are 
currently under review. Accordingly, 
approval of those parts of ND A 6-403 
and ND A 11-770 that provide for oral 
dosage forms of Priscoline 
Hydrochloride is now being withdrawn. 
The notice that follows does not apply 
to Priscoline Hyrdrochloride Injection, 
The injectable dosage form will be the 
subject of a future Federal Register 
notice.

Any drug product that is identical, 
related, or similar to the drug products 
named above and is not the subject of 
an approved new drug application is 
covered by the new drug applications 
reviewed and is subject to this notice (21 
CFR 310.6). Any person who wishes to 
determine whether a specific product is 
covered by this notice should write to 
the Division of Drug Labeling 
Compliance at the address given above.

The Director of the Bureau of Drugs, 
under the Federal Food, Drug, and 
Cosmetic Act (sec. 505, 52 Stat. 1052- 
1053 as amended (21 U .S.C. 355)], and 
under the authority delegated to him (21 
CFR 5.82), finds that, on the basis of new 
information before him with respect to 
the drug products, evaluated together 
with the evidence available to him when 
the applications were approved, there is 
a lack of substantial evidence that the 
drug products used orally will have the 
effects they purport or are represented 
to have Under the conditions of use 
prescribed, recommended, or suggested 
in the labeling.

Therefore, pursuant to the foregoing 
findings, approval of those parts of ND A  
6-403 that provide for Priscoline 
Hydrochloride Tablets and of ND A 11- 
770, and all of their amendments and 
supplements, is withdrawn effective 
August 24,1981. This notice does not 
apply to those parts of ND A 6-403 that 
provide for Priscoline Hydrochloride 
Injection.

Shipment in interstate commerce of 
the products for which approval is 
withdrawn or of any identical, related, 
or similar product that is not the subject 
of an approved new drug application 
will then be unlawful.

Dated: August 7,1981.
Jerome A . Halperin,
Acting Director, Bureau of Drugs,
[FR Doc. 81-23488 Filed 8-13-81; 8:45 am]BILLING CODE 4110-03-M
[Docket No. 81N-0097]

GRAS Review of Commint Oil and 
Psyllium Seed Husk Gum; Public 
Hearing
AGENCY: Food and Drug Administration. 
a c t io n : Notice.

s u m m a r y : The Food and Drug 
Administration (FDA) is announcing 
that a public hearing will be held on 
September 14,1981, on commint oil and 
psyllium seed husk gum, so that data, 
information, and views can be presented 
orally to determine whether these 
substances are generally recognized as 
safe (GRAS) or subject to a prior 
sanction.
d a t e : September 14,1981.
ADDRESS: The hearing will be held in the 
Bam Meeting Room, Federation of 
American Societies for Experimental 
Biology, 9650 Rockville Pike, Bethesda, 
M D 20014.
FOR FURTHER INFORMATION CONTACT: 
Corbin I. Miles, Bureau of Foods (HFF- 

335), Food and Drug Administration, 
200 C  S t  SW ., Washington, D.C.
20204, 202-472-4750; or 

F. R. Senti, Life Sciences Research 
Office, Federation of American 
Societies for Experimental Biology, 
9650 Rockville Pike, Bethesda, MD 
20014, 301-530-7033.

SUPPLEMENTARY INFORMATION: In the 
Federal Register of April 21,1981 (46 FR 
22810), FDA issued a notice advising the 
public that an opportunity would be 
provided for oral presentation of data, 
information  ̂and views at public 
hearings to be conducted by the Select 
Committee on G R A S Substances of the 
Life Sciences Research Office, 
Federation of American Societies for

Experimental Biology (hereinafter 
referred to as the Select Committee), 
concerning the safety of the following 11 
categories of food ingredients and the 
Select Committee’s tentative 
determination of whether they are 
G R A S or subject to prior sanction:
Com gluten 
Commint oil 
Glucono delta-lactone 
Oat gum 
Okra gum 
Peptones
Psyllium seed husk gum 
Quince seed gum 
Sodium

aminotris(methylenephosphonate) 
Wheat gluten 
Zein

No requests were received for a 
hearing on com gluten, glucono delta- 
lactone, oat gum, okra gum, peptones, 
quince seed gum, sodium 
aminotris(methylenephosphonate), or 
wheat gluten.

The Select Committee received a 
request from Colorcon, Inc., Moyer 
Blvd., West Point, PA 19486, for a 
hearing on zein, but Colorcon 
subsequently withdrew its request.

The Select Committee received 
requests from the following companies 
and assocations asking for an 
opportunity to appear at a public 
hearing and to make an oral 
presentation on commint oil or psyllium 
seed husk gum:
Flavor and Extract Manufacturers’

Association of the United States, 900
17th St. NW ., Washington, D .C. 20006, 

Searle Research and Development
Division, G . D. Searle & Co., Box 5110,
Chicago, IL 6068D.
No other requests for a hearing on 

these two food categories were received.
In accordance with the procedures 

published in the April 21,1981 notice, 
the agency hereby annouces that a 
hearing on commint oil and psyllium 
seed husk gum will be held beginning at 
9 a.m. on September 14,1981, in the Bam 
Meeting Room, Federation of American 
Societies for Experimental Biology, 9650 
Rockville Pike, Bethesda, MD 20014. 
Those persons who have requested an 
opportunity to make oral presentations 
will be expected to complete their 
presentation within the time period 
indicated and in accordance with the 
following schedule:

September 14,1981

9 to 10 a.m., Com m int O il
Richard A . Ford, Ph. D., Consultant, 

Flavor and Extract Manufacturers’ 
Association, Washington, D.C., and 
Otho Easterday, Ph. D., (member of
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FEMA Safety Evaluation Coordination 
Committee), Flavor and Extract 
Manufacturers’ Association, 
Washington, D.C., 30 minutes.
10 to 11 (Cm., Psyllium  Seed Husk Gum

James Young, Ph. D., Searle Research 
and Development Division, G . D. Searle 
& Co., Chicago, IL, 30 minutes.

Dated: August 10,1981.
William F. Randolph,
Acting Associate Com m issioner fo r  
Regulatory A ffairs.
[FR Doc. 81-23626 Filed 8-13-81; 8:45 am]BILUNG CODE 4110-03-M
[Docket No. 81M-0235]

Instrumental Industries, Inc.; 
Premarket Approval of JEM No. 400 
Endotracheal Tube Changer
a g e n c y : Food and Drug Administration. 
a c t io n : Notice.

s u m m a r y : The Food and Drug 
Administration (FDA) announces its 
approval of the application for 
premarket approval under the Medical 
Device Amendments of 1976 of the JEM  
No. 400 Endotracheal Tube Changer 
sponsored by Instrumentation 
Industries, Inc., Pittsburgh, PA. After 
reviewing the recommendation of the 
Anesthesiology Device Section of the 
Respiratory and Nervous System 
Devices Panel, FDA notified the sponsor 
that the application was approved 
because the device had been shown to 
be safe and effective for use as 
recommended in the submitted labeling. 
date: Petitions for administrative 
review by September 14,1981. 
a d d r e s s : Requests for copies of the 
summary of safety and effectiveness 
data and petitions for administrative 
review may be. sent to the Dockets 
Management Branch (formerly the 
Hearing Clerk’s office) (HFA-305), Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT: 
Henry Goldstein, Bureau of Medical 
Devices (HFK-402), Food and Drug 
Administration, 8757 Georgia Ave.,
Silver Spring, MD 20910, 301-427-7445. 
SUPPLEMENTARY INFORMATION: On 
November 21,1980, Instrumentation 
Industries, Inc., Pittsburgh, PA, 
submitted to FDA an application for 
premarket approval of the JEM No. 400 
Endotracheal Tube Changer. The 
application was reviewed by the 
Anesthesiology Device Section of the 
Respiratory and Nervous System 
Devices Panel, an FDA advisory 
committee, which recommended 
approval of the application. On July 21,

1981, FDA approved the application by a 
letter to the sponsor from the Acting 
Director of the Bureau of Medical 
Devices.

A  summary of the safety and 
effectiveness data on which FDA’s 
approval is based is on file in the 
Dockets Management Branch (address 
above) and is available upon request 
from that office. A  copy of all approved 
final labeling is available for public 
inspection at the Bureau of Medical 
Devices. Contact Henry Goldstein 
(HFK-402), address above. Requests 
should be identified with the name of 
the device and the docket number found 
in brackets in the heading of this 
document.

Opportunity for Administrative Review

Section 515(d)(3) of the Federal Food, 
Drug, and Cosmetic Act (21 U .S.C. 
360e(d)(3)) authorizes any interested 
person to petition under section 515(g) of 
the act (21 U .S.C. 360e(g)) for 
administrative review of FDA’s decision 
to approve this application. A  petitioner 
may request either a formal hearing 
under Part 12 (21 CFR Part 12) of FD A ’s 
administrative practices and procedures 
regulations or a review of the 
application and of FD A ’s action by an 
independent advisory committee of 
experts. A  petition is to be in the form of 
a petition for reconsideration of FDA  
action under § 10.33(b) (21 CFR 10.33(b)). 
A  petitioner shall identify the form of 
review requested (hearing or 
independent advisory committee) and 
shall submit with the petition supporting 
data and information showing that there 
is a genuine and substantial issue of 
material fact for resolution through 
administrative review. After reviewing 
the petition, FD A  will decide to grant or 
deny the petition and will publish a 
notice of its decision in the Federal 
Register. If FDA grants the petition, the 
notice will state the issue to be 
reviewed, the form of the review to be 
used, the persons who may participate 
in the review, the time and place where 
the review will occur, and other details.

Petitioners may, at any time on or 
before September 14,1981, file with the 
dockets Management Branch (address 
above), four copies of each petition and 
supporting data and information, 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. Received petitions may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday.

Dated: August 7,1981.
William F. Randolph,
Acting A ssociate Com m issioner fo r  
Regulatory A  ffa irs.
[FR Doc. 81-23624 Filed 8-13-81; 8:45 am] BILUNG CODE 4110-03-M
Office of the Secretary

Social Security Administration; 
Statement of Organization, Functions, 
and Delegations of Authority

Part A , Office of the Secretary, 
Chapter A R  Office of Refugee 
Resettlement (most recently amended at 
45 PR 39542, June 11,1980) and Part S, 
Social Security Administration (most 
recently amended at 45 FR 39542, June 
11,1980) are amended to reflect the 
transfer of the Office of Refugee 
Resettlement. In adddition, the 
amendment reflects the transfer to the 
Office of Refugee Resettlement of the 
functions assigned to the Cuban/Haitian 
Task Force. Two new divisions are 
established to assume responsibility for 
these functions.

1. Part A , Office of the Secretary, 
Chapter AR, Office of Refugee 
Resettlement is deleted in its entirety.

2. Part S, Chapter S, Social Security 
Administration, Section S.10 is amended 
by adding subsection N, The Office of 
Refugee Resettlement (SK).

3. Part S, Social Security 
Administration is amended by adding a 
new Chapter SK to read as follows:

SK.00 M ission
Under the supervision of the 

Commissioner, the Office of Refugee 
Resettlement (ORR) plans, develops, 
and directs implementation of a 
comprehensive program for domestic 
refugee and entrant resettlement 
assistance. The Office provides 
direction and technical guidance to the 
nationwide administration of programs 
funded from the ORR refugee and 
entrant resettlement appropriations. It 
develops, recommends, and issues 
program policies, procedures, and 
interpretations to provide program 
direction. The Office monitors and 
evaluates the performance of States and 
other public and private agencies in 
administering these programs and 
supports actions to improve them. It 
provides national leadership in the 
development and coordination of 
national, public, and private programs 
giving refugee and entrant assistance. 
The Office administers and supervises 
from a programmatic perspective the 
administration of H HS grant programs 
providing assistance or services to 
refugees ahd entrants.
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Section SK.10 Organization

The Office of Refugee Resettlement, 
under the supervision of the Director, 
consists of:
Immediate Office of the Director of Refugee

Resettlement 
Office of Public Affairs 
Division of Financial Management and-.

Administration 
Division of Operations 
Division of Policy and Analysis 
Division of Resettlement 
Division of Special Operations 
Regional Offices of Refugee Resettlement

Section SK.20 Function

1. The Immediate O ffice o f the 
Director o f Refugee Resettlement is the 
functional manager for refugee and 
entrant affairs and is responsible for 
planning, developing and directing 
implementation of a comprehensive 
program for domestic refugee and 
entrant resettlement assistance. It 
provides the Director and Deputy 
Director with staff assistance on the full 
range of their responsibilities.

a. The Director o f the O ffice o f 
Refugee Resettlement is directly 
responsible to the Commissioner for 
carrying out H HS’s refugee and entrant 
programs. These responsibilities include 
coordination with the lead refugee and 
entrant program offices of other 
Departments; providing leadership in 
representing H H S’s refugee and entrant 
policy, program and administration to a 
variety of governmental and non
governmental parties; acting as the 
coordinator of the total HHS refugee 
and entrant resettlement effort whether 
or not funded by Refugee Act funds.

The Director provides general 
supervision of the major components of 
ORR, including the regional offices, 
approves ORR strategies for funding 
priorities and meeting the service needs 
of refugees and entrants, approves 
special project grants that provide 
assistance or services to refugees or 
providers of refugee and entrant 
services, and is responsible for the 
efficient and effective utilization of the 
resources of the office.

b. The Deputy Director o f Refugee 
Resettlement assists the Director of 
Refugee Resettlement in carrying out 
his/her ORR-wide responsibilities and 
performs other duties as the Director of 
ORR may prescribe.

2. The O ffice o f Public Affairs 
provides public affairs counseling, 
guidance, and services to the Director. 
Advises the Director on the 
development of policies, plans, and 
strategies for the dissemination of 
information about the refugee and 
entrant programs, and the development

of adequate and accurate responses to 
media and public inquiries.

The Office is responsible for helping 
in the development of information 
programs designed to meet the needs of 
other organization participants in the 
national refugee and entrant assistance 
and resettlement programs, such as 
voluntary resettlement agencies, refugee 
mutual assistance associations, State 
governments and public and private/ 
non-profit service providers. The Office 
researches and writes a variety of 
materials required to communicate ORR 
programs and policies adequately, 
including news releases, fact sheets, 
media statements, speeches and reports. 
Such materials may be utilized by the 
Secretary, the Under Secretary and the 
Commissioner. The Office assists the 
Director in preparing for and conducting 
media interviews, in responding to 
media inquiries, and arranging for, or 
instigating such interviews in 
connection with visits by the Director to 
various sections of the country.

3. The Division o f financial 
management and Administration 
formulates estimates for refugee and 
entrant program and administrative 
budgets. It supervises the preparation of 
budget briefing materials for budget 
presentation. The Division performs 
budget execution responsibilities which 
include: reviewing the budget approved 
by the Congress, recommending a 
financial plan for its execution, making 
funds and personnel allocations to ORR 
headquarters and regional offices, 
within guidelines of the approved 
financial plan; maintaining budgetary 
controls to ensure observance of 
established ceiling on both funds and 
personnel and monitors compliance 
therewith; preparing requests for 
apportionment of appropriated funds.

Division is responsible for control of 
funds for grants to States and other 
participating organizations and control 
of the federal refugee and entrant 
program administrative budgets. It 
provides advice and assistance on 
financial management to the regional 
offices and State agencies and 
coordinates a program of financial 
review of refugee program expenditures. 
The Division provides administrative 
support and services to the ORR 
headquarters.

The Division provides centralized 
management and administration of 
discretionary grants for ORR 
headquarters awards. It assures that all 
awarded discretionary grants conform 
with applicable statutes, regulations, 
and policies in financial and 
administrative areas.

4. Division o f Operations provides 
direction for the operation of the ORR

resettlement programs. The Division 
recommends to the Director priorities 
among various types of refugee and 
entrant services. It directs the 
implementation of innovative 
programmatic approaches to 
resettlement service delivery, identifies 
successful and effective programs and 
projects, and develops procedures for 
sharing such information with all 
refugee and entrant service providers. It 
coordinates national demonstration 
programs to support State and local 
services to refugees.

The Division devises strategies for 
providing technical assistance to State 
and local agencies, refugee/entrant self- 
help groups, and voluntary agencies; 
guides the development of and approves 
technical assistance plans; and 
supervises the execution of contracts for 
the provision of technical assistance. It 
oversees the operations of regional 
offices and provides programmatic 
advice to State agencies, local 
governments, voluntary agencies and 
refugee/entrant self-help groups on 
program guidelines and procedures.

The Division oversees the provision of 
information services, and orientation 
programs and insures a comprehensive 
program of publications in various 
languages for this purpose. It directs a 
national government information service 
on refugee resettlement, establishes a 
locator service to match resettled 
refugees with arriving relatives and 
administers a program that places 
unaccompanied children in foster care, 
and monitors their progress.

The Division plans and guides an 
ongoing monitoring program operated 
through ORR’s regional structure; trains 
regional staff to carry out their 
monitoring responsibilities. It reviews 
regional recommendations regarding the 
approval/disapproval of State plans; 
reviews regional monitoring reports on 
grantee performance identifying 
program deficiencies, and provides 
guidance on corrective actions to the 
region.

The Division also oversees the 
operations of the Miami office of the 
Office of Refugee Resettlement which 
has responsibility for the reception and 
resettlement of all arrivals, deemed to 
be refugees or entrants, using Miami as 
a port of entry. The Miami office of ORR 
maintains liaison with voluntary 
agencies responsible for resettling 
refugees and entrants as well as with 
public and private agencies whose 
services and activities affect refugee 
and entrant welfare.

5. The Division o f Policy and Analysis 
directs the development and 
interpretation of policy and regulations
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for the refugee and entrant programs. It 
developes priorities among various 
types of refugee and entrant assistance 
on services taking into consideration 
funding availability, predicted 
effectiveness of options and emergent 
needs of new refugees. In accomplishing 
these tasks, it derives and implement 
means for assuring adequate 
involvement, comment and review from 
a variety of interested and 
knowledgeable parties.

The Division develops goals, criteria 
and standards for the refugee and 
entrant programs and, in order to 
determine the degree of 
accomplishment, develops an evaluation 
criteria, and designs evaluations 
overseeing the technical aspects of 
implementation. Based on reviews, 
analyses, assessments and evaluations, 
it makes recommendations on changes 
in program policy, operation and 
administration.

The Division collects data and 
performs analyses on the changing 
needs of the refugee and entrant 
population provding direction in the 
design of needs assessments conducted 
by itself or other entities. Hie Division 
provides leadership to identify data 
needs and sources, formulates data and 
reporting requirements, and assists 
regional offices, States and private 
agencies on data reporting and the 
resolution of reporting problems. The 
Division has responsibility for assuring 
that legislative requirements are defined 
and met. It seeks legal interpretation 
where such requirements or intent may 
be unclear. Further, it makes 
recommendations concerning aspects of 
legislation that require amendment. The 
Division prepares reports required by 
statute, Congressional requests, and 
Department needs, and prepares 
legislative, regulatory, operational and 
policy recommendations based on 
program analysis.

6. Division o f Resettlement oversees 
the implementation of policy for 
resettlement of Cuban entrants from 
Fort Chaffee and other INS detention 
centers into society. It recommends to 
the Director strategies for resettlement 
which will be carried out by the national 
voluntary agencies and other 
appropriate groups. The division is also 
responsible for the programmatic review 
and monitoring of grants for 
resettlement services. In cooperation 
with the Public Health Service, Refugee 
Health Affairs, and Fort Chaffee Camp 
operations, it coordinates case 
allocations to resettlement agencies of 
Cuban entrants.

The Division services all levels of 
government, interested groups, and 
individuals as a clearinghouse and

center for information pertaining to 
Cuban entrants.

The Division designs and directs, in 
coordination with other participating 
groups, an assessment program which 
includes determining the special needs 
of individual Cuban entrants.

7. Division o f Special Operations 
carries out the Department’s 
responsibilities with respect to holding 
and processing facilities for Cuban and 
Haitian entrants, including the Fort 
Chaffee Resettlement Center, Fort Allen 
Resettlement Center and the Atlanta 
Federal Corrections Institution. Duties 
and responsibilities of the unit include, 
but are not limited to: inter- and intra- 
departmental liaison with DOD, DOJ, 
G SA , and State and other Federal 
agencies: coordination of non- - 
governmental agencies such as ICEM; 
daily management of Fort Chaffee 
Resettlement Center (exclusive of 
Resettlement activities), coordination 
with DOD on the caretaker status and 
potential activities of Fort Allen; and 
coordination of activities with BOP at 
Atlanta FCI. The unit is responsible for 
responding to crisis situations, such as 
civil disturbances at the resettlement 
centers and coordinating the 
Washington response to the crisis.

8. The Regional Offices of Refuguee 
Resettlement provides supervision and 
technical direction for the refugee 
program in the region; establishes 
regional program priorities; supplies 
oversight and guidance to regional' 
refugee program staff. Participates in 
meetings with public and private 
agencies involved with resettlement to 
explain and seek support for refugee 
resettlement activities. Acts as primary 
contact with State and local 
governments, voluntary resettlement 
agenicies and refugee self-help groups in 
the region. Periodically^conducts service 
delivery assessments of the regional 
refugee program. Advises States on 
what HHS-type services refugees 
require; and recommends to 
headquarters that these services be 
made available. Provides guidance 
about national refugee policy for the use 
of State, local and community service 
providers; assures that adequate 
services are available to meet the needs 
of the refugee communities and 
recommends to headquarters alternative 
approaches to providing services.

Assists States in the development of 
State plans to ensure that they 
adequately reflect the needs of local 
refugees; provides technical assistance 
to State social services agencies 
concerning refugee needs and other 
program requirements; provides 
guidance to State agencies in the 
development of purchase of services

contracts, to ensure that the services 
meet the needs of refugees in a 
particular community; and monitors the 
services being provided to ensure they 
are being provided in accordance with 
the terms of the contract. Evaluates the 
relative cost-effectiveness of the 
services to be provided under grant/ 
contract applications, and recommends 
approval or disapproval; conducts 
periodic reviews of local project 
operations to ensure refugees are 
receiving quality services; and 
coordinates State and local refugee 
projects with other Federal services to 
avoid duplication of efforts. Performs 
financial reviews of regional refugee 
expenditures to provide management 
with information on the efficient and 
effective use of funds and to ensure 
proper accounting; and reviews State 
social services expenditures to assure 
funds are being properly used. Provides 
interpreter services for regional staff 
and, as possible and needed, on behalf 
of various providers of services in the 
region, and works closely with H HS  
regional staff on such matters as cost 
àllocation, service delivery assessment, 
public affairs, and intergovernmental 
affairs.

4. Amend Chapter A D (l-X), Office of 
the Principal Regional Official; Section 
AD . 10-Organization, by eliminating: 
Regional Office of Refugee Resettlement 
(AD(l-X)M).

5. Amend Chapter AD (l-X), Office of 
the Principal Regional Official; Section 
AD. 20-Functions, by eliminating 
subsection F in its entirety.

Dated: August 5,1981.
Richard S. Schweiker, - 
Secretary.[FR Doc. 81-23615 Filed 8-13-81; 8:45 am]BILLING CODE 4110-12-M

DEPARTMENT OF TH£ INTERIOR 

Bureau of Land Management 
[Serial No. A-17002]

Arizona; Application
• Notice is hereby given that pursuant 
to Section 28 of the Mineral Leasing Act 
of 1920, as amended (30 U .S.C. 185), 
Southwest Gas Corporation, P.O. Box 
15015, Las Vegas, Nevada 89114, filed an 
application for a right-of-way to 
construct a 16" O.D. pipeline for the 
purposes of transporting natural gas 
from El Paso Natural Gas Company^ 
pipeline system just south of Kingman, 
Arizona to the-Red Lake area, 
approximately 30 miles north of 
Kingman. The proposed pipeline will 
cross approximately 9 miles of public
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lands beginning in Section 29, T. 26 N„ 
R. 16 W. and extending to Section 13, T. 
21 N., R. 16 W., GSR Mer., Arizona.

The purpose of this notice is to inform 
the public that the Bureau will be 
proceeding with consideration of 
whether the application should be 
approved, and, if so, under what terms 
and conditions.

Interested persons desiring to express 
their views on this matter should do so 
promptly. Persons submitting comments 
should include their name and address, 
and send them to the State Director, '' 
Arizona State Office, Bureau of Land 
Management, 2400 Valley Bank Center, 
Phoenix, Arizona 85073, and to the 
District Manager, Phoenix District, 
Bureau of Land Management, 2929 West 
Clarendon, Phoenix, Arizona 85017.

Dated: August 5,1981.
Mario L. Lopez,
Chief, Branch o f Lands and M inerals 
Operations.[FR Doc. 81-23804 Filed 8-13-81: 8:45 am]
BILLING CODE 4310-84-M

Butte District; Exchange of Public 
Lands in Missoula County and Private 
Lands in Powell County, Montana; 
Correction

In Federal Register Document 81- 
18768 appearing on page 32944, June 25, 
1981, the total acreage of the private 
land to be acquired is corrected to read
4,810.50 acres.

Dated: August 6,1981.
Jack A . McIntosh,
Butte D istrict Manager.(FR Doc. 81-23600 Filed 8-13^81; 8:45 am]
BILUNG CODE 4310-84-M

Butte District; Exchange of Public 
Lands in Beaverhead County,
Montana; Correction

In Federal Register Document 81- 
20136 appearing on page 35557, July 9, 
1981, the legal description is corrected to 
read:

Section 1, EVi SWt4 WVfe SEVi—160 acres. 
Dated: August 6,1981.

Jack A  McIntosh,
Butte D istrict Manager.[FR Doc. 81-23801 Filed 8-13-81; 845 am]
BILLING CODE 4310-84-M

Butte District; Public Lands in Lewis 
and Clark County, Montana—Notice of 
Realty Action—Non-Competitive Sales

The following described lands have 
been examined and identified as 
suitable for disposal by sale under 
Section 203 of the Federal Land Policy

and Management Act of 1976 (90 Stat. 
2750; 43 U .S.C. 1713):
Principal Meridian Montana
T. 10 N., R. 4W.,

Sec. 34.
Lot 15 containing 0.051 acres:
Lot 16 containing 0.072 acres;
Lot 18 containing 0.118 acres;
Lot 19 containing 0.192 acres;
Lot 20 containing 0.214 acres;
Lot 21 containing 0.207 acres;
Lot 22 cpntaining 0.087 acres.

The above described lands are being 
offered in separate parcels as direct, 
non-competitive sales to Daved E. 
Walker, Robert R. Bauch, John A . 
Giacoma, Truce Emett, and Charles 
Streeter and Willis J. Mavis, owners of 
adjoining tracts and of improvements on 
the sale tracts. The sales will be made at 
the appraised fair market value and will 
not be' held until 60 days after the 
issuance of this notice.

The sales will resolve a series of 
inadvertent occupancy trespasses which 
resulted from an erroneous private 
survey. These parcels are not suitable 
for management, or needed by another 
Federal department or agency. The sale 
is consistant with Bureau of Land 
Management planning for the land 
involved and does not conflict with state 
or local land use plans. The public * 
interest will best be served by the sale 
of these parcels to protect the private 
landowners’ equity.

The terms and conditions applicable 
to this sale are:

1. The patent will include a 
reservation of a right-of-way for ditches 
and canals constructed by authority of 
the United States in accordance with 43
U . S.C. 945.

2. All minerals will be reserved to the 
United States.

3. The patent will be subject to all 
other existing rights.

Detailed information concerning this 
action, including the land report and 
environmental assessment, is available 
for review at the Butte District Office, 
106 North Parkmont, P.O. Box 3388, 
Butte, Montana 59702.

On or before September 18,1981, 
interested parités may submit comments 
to the State Director (943), Bureau of 
Land Management, P.O. Box, 30157, 
Billings, Montana 59107. Any adverse 
comments will be evaluated by the State 
Director who may vacate or modify this 
realty action and issue a final 
determination. In the absence of any 
action by the State Director, this realty 
action will become the final 
determination of the Department of the 
Interior.

Dated: August 6,1981.
Jack A . McIntosh,
Butte D istrict Manager.[FR Doc. 81-23602 Filed 8-13-81; 8:45 am| 
BILUNG CODE 4310-84-M

Oklahoma; Coal Production
August 6,1981.
AGENCY: Bureau of Land Management, 
Interior,
ACTION: Notice cancelling the Oklahoma 
Subregion of the Western Interior Coal 
Production Region and opening the six 
county area to lease on application.

SUMMARY: On November 9,1979, the 
Bureau of Land Management (BLM) 
established the Western Interior Coal 
Production Region-Oklahoma Subregion 
for theimanagement of federally owned 
coal (44 FR 65196-65197). Subsequent 
implementation of land use planning, 
tract delineation, and preliminary 
environmental assessments indicate 
volumes of coal, interest, and scope of 
environmental impacts do not justify 
federally initiated coal lease sale 
program procedures of 43 CFR 3420.4 
through 3420.7. In accordance with 43 
CFR 3420.3-l(a)(2), this notice cancels 
the Oklahoma Subregion of the Western 
Interior Coal Production Region. Further, 
this notice designates federal coal 
reserves in Oklahoma as open to lease 
on application in in accordance with 43 
CFR 3425.
FOR FURTHER INFORMATION CONTACT: 
Robert Brown, (405) 231-4481, Oklahoma 
Resource Area Office, Bureau of Land 
Management, Room 548, 200 NW  Fifth, 
Oklahoma City, Oklahoma 73102. 
SUPPLEM ENTARY INFORMATION: The 
Oklahoma Subregion of the Western 
Interior Coal Production Region was 
established by the Bureau of Land 
Management (BLM) on November 9,
1979 together with a number of other 
Regions to implement competitive coal 
leasing under regulations contained in 
43 CFR 3420. The Oklahoma Subregion 
includes the following Oklahoma 
Counties: Atoka, Coal, Haskell, Latimer, 
LeFlore, and Pittsburg. The six county 
production subregion was estimated to 
contain sufficient federal coal deposits 
to justify offering coal leases through the 
competitive leasing process set out in 43 
CFR 3420.4 through 3420.7.

During the initial phases of activity 
planning, the Regional Coal Team 
determined that as a result of limited 
expressions of interest in additional 
tracts of federal coal in southeast 
Oklahoma, a depressed coal industry, 
small volumes of potentially leasable 
coal, and the local nature of expected
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economic and social impacts from the 
federal leasing program that coal in 
southeast Oklahoma should be handled 
on a lease on application basis under 43 
CFR 3425.

This proposal was discussed at the 
May 19,1981 Western Interior Regional 
Coal Team meeting and no adverse 
comments were received from the 
public.

The Governor of the State of 
Oklahoma concurred in the 
recommendation and the Assistant 
Secretary of the Department of Interior 
for Land and Water Resources approved 
the modification.

The expected benefits benefits are a 
substantial savings in administrative 
costs to both the Federal government 
and the State of Oklahoma together with 
a more responsive leasing process for 
the coal industry. No additional social, 
economic or environmental impacts are 
anticipated as a result of this change in 
the method of leasing.

In accordance with 43 CFR 3420.3- 
1(a)(2) this notice is to advise the public 
that the Oklahoma Subregion of the 
Western Interior Coal Production Region 
is cancelled, thereby declaring that the 
federal coal reserves of southeast 
Oklahoma will be leased under 43 CFR  
3425 (lease on application) rather than 
under 43 CFR 3420.4 through 3420.7.

Any applications for federal coal 
leasing being processed prior to this 
notice shall continue to be processed 
according to the procedures in effect at 
the time of application.

Applications under 43 CFR 3425.1 
shall be accepted by the BLM to lease 
federal coal in the following southeast 
Oklahoma Counties: Atoka, Coal, 
Haskell, Latimer, LeFlore, and Pittsburg.

Three copies of the application shall 
be filed in the New Mexico State Office 
of the BLM, P.O. Box 1449, Santa Fe,
New Mexico 87501.

Supportive information on federal 
coal reserve areas is available for public 
inspection at the BLM Oklahoma 
Resource Area Office in Oklahoma City 
at the address provided above.
Charles W. Luscher,
State Director.[FR Doc. 81-23603 Filed 8-13-61; 8:45 am]BILLING CODE 4310-84-M

Boise, Idaho, District Grazing Advisory 
Board; Meeting

In accordance with the Federal 
Advisory Committee Act, and the 
Federal Land Policy and Management 
Act, notice is given that the Boise,
Idaho, District Grazing Advisory Board 
will meet on September 9 and 10,1981.

The meeting will begin on September 
9 at 9:00 a.m. in the Boise District 
Conference Room at 3948 Development 
Avenue, in Boise. On September 10, the 
Board will tour the Saylor Creek Unit.

The agenda for the meeting will 
include: ’
Use of Range Betterment Funds 
Use of Fire for Range Improvement 
Project Maintenance
Allocation of Excess Forage in Allotment 

Management Plans

The meeting is open to the public. 
Interested persons may make oral 
statements to the Board between 1:00 
and 3:00 p.m. on September 9,1981, or 
file written statements for the Board’s 
consideration. Anyone wishing to make 
an oral statement must notify the 
District Manager, BLM, 3948 
Development Avenue, Boise, Idaho 
83705 by September 4,1981. Anyone 
wishing to participate in the tour on 
September 10 must provide their own 
transportation and food.

Minutes of the Board meeting will be 
maintained in the District Office and 
will be available for the public 
inspection within 30 days following the 
meeting.Martin J. Zimmer,
D istrict Manager.[FR D oc. 81-23599 Filed 8-13-81; 8:45 am]
BILLING CODE 4310-84-M

Susanville, California, District Advisory 
Council; Meeting

Notice is hereby given in accordance 
with Pub. L. 94-579 (FLPMA) that a 
meeting of the Susanville District 
Advisory Council will beheld on 
September 15 and 16,1981.

The meeting will begin at 10:00 a.m. 
on September 15, in the Conference 
Room of the U.S. Forest Service 
Engineering Building, 1800 Main Street, 
Susanville, California.

The agenda for the meeting will 
include:
1. Cal/Neva ES Final
2. Ad Hoc Committee Report on Reporting ES

Implementation Progress to the Public
3. Susanville District Predator Control Plan
4. Ad Hoc Committee Report on

Recommendation of Native American 
Representative

5. Cowhead/Massacre ES Update
6. Rangeland Monitoring Policy
7. Alturas RMP Update
8. Painter Flat DLE Report
9. Willow Creek ES Issues and Alternatives
10. Oil & Gas Leasing on District
11. Budget Allocations—State Wide—Impact

on District
12. Report on Grazing Advisory Board

Meeting & C-2N  Actions Regarding 
Improvement Projects

13. Progress Report on RCD Project on Range
Improvements

14. Report on Sierra C lu b  Retreat

The meeting is open to the public and 
time will be provided for public 
comment.

Summary minutes of the council 
meeting will be maintained in the 
District Office and will be available for 
public inspection and reproduction t 
within 30 days following the meeting.Ben F . Collins,
Acting D istrict Manager.[FR Doc. 81-23605 Filed 8-13-81; 8:45 am)
BILLING CODE 4310-84-M

INTERSTATE COMMERCE 
COMMISSION

[Volum e No. O P3-241]

Motor Carriers; Permanent Authority; 
Republications of Grants of Operating 
Rights Authority Prior to Certification

The following grants of operating 
rights authorities are republished by 
order of the Commission to indicate a 
broadened grant of authority over that 
previously noticed in the Federal 
Register.

An original and one copy of opposing 
verified statements must be fried with 
the Commission within 45 days after the 
date of this Federal Register notice. 
Applicant may file a verified statement 
in rebuttal within 60 days. Such 
pleadings shall comply with 49 CFR  
1100.247 (renumbered 1100.251) 
addressing specifically the issue(s) 
indicated as the purpose for 
republication. Special Rule 247 
(renumbered 251) was published in the 
Federal Register of July 3,1980, at 45 FR 
45539.

M C 116915 (Sub-126) (Republication) 
filed November 18,1980, published in 
the Federal Register issue of December
16,1980. Applicant ECK MILLER 
TRANSPORTATION CORP., Rt. 1, Box 
248, Rockport, IN 47635. Representative: 
Fred F. Bradley, P.O. Box 773, Frankfort, 
KY 40602. A  Decision of the 
Commission, Review Board Number 2, 
decided March 25,1981, and served 
April 6,1981, finds that the performance 
by applicant of the service described 
will serve a useful public purpose, 
responsive to a public demand or need 
to operate as a common carrier, by 
motor vehicle, in interstate or foreign 
commerce, over irregular routes, 
transporting, (1) heating, cooling, and 
dust collecting apparatus, blower 
system s, furnace coils, and dust 
arresters, (2) machinery and parts for  
machinery (except commodities in (1) 
above), (3) iron and steel articles 
(except commodities in (1) and (2)
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above), and (4) materials, equipment, 
and supplies used in the manufacture 
and distribution of the commodities in
(1), (2), and (3) above (except 
commodities in bulk), between points in 
Jefferson and Perry Counties, AL, 
Madison County, IL, Cuyahoga County, 
OH, and Wayne County, MI, on the one 
hand, and, on the other, points in the 
United States; that the applicant is fit, 
willing, and able properly to perform the 
granted service and to conform to 
statutory and administrative 
requirements. The purpose of this 
republication is to reflect additional 
service to points in Perry County, A L

By the Commission,
Agatha L  Mergenovich,
Secretary.(FR Doc. 81-23567 Filed 8-13-81; 8:45 am]
BILLING CODE 7035-01-M

[D ocket No. A B -6 (Sub-100F)]

Burlington Northern Railroad 
Company—Abandonment—Between 
Glasgow and Glasgow Air, Base Line, 
MT; Findings

Notice is hereby given pursuant to 49 
U .S.C. 10903 that the Commission, 
Review Board Number 3, has issued a 
certificate authorizing the Burlington 
Northern Railroad Company to abandon 
its line of railroad known as: the 
Glasgow to Glasgow Air Base Line 
extending from railroad milepost 0.00 
near Glasgow, MT, to railroad milepost 
18.39, at the end of the line, near 
Glasgow Air Base, MT, a distance of 
18.39 miles in Valley County, MT, 
subject to certain conditions. Since no 
investigation was instituted, the 
requirement of § 1121.38(b) of the 
Regulations that publication of notice of 
abandonment decisions in the Federal 
Register be made only after such a 
decision becomes administratively final 
was waived.

Upon receipt by the carrier of an 
actual offer of financial assistance, the 
carrier shall make available to the 
offeror the records, accounts, appraisals, 
working papers, and other documents 
used in preparing Exhibit I (Section 
1121.45 of the Regulations). Such 
documents shall be made available 
during regular business hours at a time 
and place mutually agreeable to the 
parties.

The offer must be filed with the 
Commission and served concurrently on 
the applicant, with copies to Ms. Ellen 
Hanson, Room 5417, Interstate 
Commerce Commission, Washington,
D C 20423, no later than 10 days from 
publication of this Notice. The offer, as 
filed, shall contain information required

pursuant to Section 1121.38(b)(2) and (3) 
of the Regulations. If no such offer is 
received, the certifícate of public 
convenience and necessity authorizing 
abandonment shall become effective 30 
days from the service date of the 
certificate.
Agatha L  Mergenovich,
Secretary.[FR Doc. 81-23634 Filed 8-13-81; 8:45 am]
BILUNG CODE 7035-01-M

[Docket No. AB-18 (Sub-43F)3

Chesapeake and Ohio Railway Co.— 
Abandonment—Near Waynesboro, in 
Augusta County, Va.; Findings

Notice is hereby given pursuant to 49 
U .S.C. 10903 that the Commission, 
Review Board Number 3, has issued a 
certificate authorizing the Chesapeake 
and Ohio Railway Company to abandon 
its line of railroad known as: South Belt 
Line between Valuation Stations 2 +  00 
and 38 +  60, a total distance of 0.69 mile, 
at or near Waynesboro, in Augusta 
County, V A , subject to certain 
conditions. Since no investigation was 
instituted, the requirement of 
§ 1121.38(b) of the Regulations that 
publication of notice of abandonment 
decisions in the Federal Register be 
made only after such a decision 
becomes administratively final was 
waived.

Upon receipt by the carrier of an 
actual offer of financial assistance, the 
carrier shall make available to the 
offeror the records, accounts, appraisals, 
working papers, and other documents 
used in preparing Exhibit I (Section 
1121.45 of the Regulations). Such 
documents shall be made available 
during regular business hours at a time 
and place mutually agreeable to the 
parties.

The offer must be filed with the 
Commission and served concurrently on 
the applicant, with copies to Ms. Ellen 
Hanson, Room 5417, Interstate 
Commerce Commission, Washington,
D C 20423, no later than 10 days from 
publication of this Notice. The offer, as 
filed, shall contain information required 
pursuant to § 1121.38(b) (2) and (3) of the 
Regulations. If no such offer is received, 
the certificate of public convenience and 
necessity authorizing abandonment 
shall become effective 30 days from the 
service date of the certificate.
Agatha L. Mergenovich,
Secretary.[FR Doc. 81-23635 Filed 8-13-81; 8:45 am]
BILUNG CODE 7035-01-M

Intent To Engage in Compensated 
Intercorporate Hauling Operations

This is to provide notice as required 
by 49 U .S.C. 10524(b)(1) that the named 
corporations intend to provide or use 
compensated intercorporate hauling 
operations as authorized in 49 U.S.C. 
10524(b).

(1) Parentcorporation and address of 
principal office: General Foods 
Corporation (a Delaware corporation), 
250 North Street, White Plains, New  
York 10625.

(2) Wholly-owned subsidiaries which 
will participate in the operations, and 
states of incorporation:

(a) Birds Eye, Inc. (Delaware).
(b) Burger Chef Systems, Inc, 

(Indiana).
(c) Burger Chef Distributing 

Corporation (Delaware).
(d) Claussen Pickle Company, Inc. 

(Delaware).
(e) Chefs Pantry, Inc. (Ohio).
(f) Don’s Prize, Inc. (Ohio).
(g) General Foods Caribbean 

Manufacturing Corporation (Delaware).
(h) General Foods Domestic 

International Sales Company, Inc. 
(Delaware).

(i) General Foods Inc. (Puerto Rico).
(j) General Foods Overseas 

Development Corporation (Delaware).
(k) General Foods Trade Funding 

Corporation (Delaware).
(l) General Foods Trading Company 

(Delaware).
(m) Hudson Commercial Corporation 

(Delaware).
(n) Italsalumi, Inc. (Illinois).
(o) Kohrs Packing Company (Illinois).
(p) Oscar Mayer & Co., Inc. 

(Delaware).
(q) Oscar Mayer & Co., Inc. 

(Pennsylvania).
(r) Oscar Mayer Export, LTD 

(Wisconsin).
(s) Maxwell House, Inc. (Delaware).
(t) Meriwether’s Restaurants, Inc. 

(Delaware).
(u) OM  Food Products, Inc. 

(Delaware).
(v) OM  Holdings, Inc. (Delaware).
(w) OM  Ingredients, Inc. (Delaware).
(x) Powell Valley Foods, Inc. (Ohio).
(y) Quality Industrial Plastics, Co.,

Inc. (Delaware).
(z) Rix Systems, Inc. (Indiana).
(aa) Scientific Protein Laboratories,

Inc. (Illinois).
(bb) Valley Turkeys, Inc. (California), 
(cc) Birds Eye de Mexico, S.A. de C.V. 

(Mexico).
(dd) Canterbury Foods (Alberta) LTD 

(Alberta, Canada).
(ee) Franklin Baker Company of the 

Philippines (Philippines).
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(ff) General Foods, Inc. (Canada).
(gg) General Foods Commercial Sales, 

Inc. (Canada).
(hh) Hostess Food Products Limited 

(Ontario, Canada).
(ii) ICL Food Services, LTD (Brit. Col., 

Canada).
(jj) White Spot Limited (Ontario, 

Canada).
1. The parent corporation is Liquid 

Sugars, Inc. and the address of its 
principal office is Post Office Box 96, 
Oakland, California 94604.

2. The only wholly-owned subsidiary 
of Liquid Sugars, Inc. which will 
participate in the operations is Liquid 
Sugar Transportation Corporation, 
incorporated under the laws of the State 
of California.

(1) Parent corporation and address of 
principal office: Sheriff Construction 
Company, Inc., Route 1, Rumsey Road, 
Eastanollee, Georgia 30538.

(2) Wholly-owned subsidiaries which 
will participate in the operations, and 
State of incorporation:

(a) Pago Supply, Inc., incorporated in 
the State of Georgia, November 29,1978, 
Route 1, Rumsey Road, Eastanollee, 
Georgia 30538.

1. Parent Corporation and address of 
principal office: SO NAM , 9 West 57th 
Street, New York, N Y  10019.

2. Wholly-owned subsidiary which 
will participate in the operations, and 
the address of their respective principal 
office: Harvey Raymond, Inc., 9 West 
57th Street, New York, N Y  10019.

1. Parent Corporation and address of 
principal office: Walgreen Co., 200 
Wilmot Road, Deerfield, Illinois 60015.

2. Wholly-owned Subsidiary which 
will participate in the operations, and 
states of incorporation: Wilmot Trading 
Company, Ltd., c/o Alastair Loudon 
Barclay Bank Bldg., George Town,
Grand Cayman, Cayman Islands, United 
States Office at 102 Wilmot Road, Suite 
440, Deerfield, Illinois 60015.
Agatha L. Mergenovich,
Secretary.(FR D o c. 81-23638 Filed 8-13-81; 8:45 am]
BILLING CODE 7035-01-M

[Docket Nos. AB-2 (Sub-29F) e t al.]

Louisville and Nashville Railroad Co. et 
al.; Certificates of Abandonment

In the matter of Louisville and 
Nashville Railroad Company—  
Abandonment Between Bruceton and 
Rose Hill, TN [Docket No. AB-2 (Sub- 
No. 29F)]; Louisville and Nashville 
Railroad Company—Abandonment 
Between Paducah and Murray, KY  
[Docket No. AB-2 (Sub-No. 30F)]; Illinois 
Central Gulf Railroad Company—•. 
Abandonment Between Fordsville and

Owensboro, K Y [Docket No. AB-43 
(Sub-No. 68F)J; Illinois Central Gulf 
Railroad Company—Abandonment at 
Elizabethtown, KY [Docket No. AB-43 
(Sub-No. 69F)]; and Illinois Central Gulf 
Railroad Company—Abandonment 
Between Hopkinsville, K Y and 
Nashville, TN [Docket No. AB-43 (Sub- 
No. 70 F)].

Notice of the above noted 
abandonments was published in the 
Federal Register at 46 FR 19625, March
31,1981, indicating that certificates of 
abandonment would be issued unless 
approriate financial assistance offers 
were received within 10 days of the 
notice, This notice is now vacated. 
Notice will be republished concurrently 
with issuance of the Commission’s 
administratively final decision for those 
abandonments which are ultimately 
approved.
Agatha L. Mergenovich,
Secretary.[FR Doc. 81-23632 Filed 8-13-81; 8:45 am]
BILUNG CODE 7035-01-M

Finance Applications; Decision-Notice
The following applications, filed on or 

after July 3,1980, seek approval to 
consolidate, purchase, merge, lease 
operating rights and properties, or 
acquire control of motor carriers 
pursuant to 49 U .S.C. 11343 or 11344. 
Also, applications directly related to 
these motor finance applications (such 
as conversions, gateway eliminations, 
and securities issuances) may be 
involved.

The applications are governed by 
Special Rule 240 of the Commission’s 
Rules of Practice (49 CFR 1100.240). See 
Ex Parte 55 (Sub-No. 44), Rules 
Governing Applications Filed  B y M otor 
Carriers Under 49 U .S .C . 11344 and 
11349, 3631.C.C. 740 (1981). These rules 
provide among other things, that 
opposition to the granting of an 
application must be filed with the 
Commission in the form of verified 
statements within 45 days after the date 
of notice of filing of the application is 
published in the Federal Register. 
Failure seasonably to oppose will be 
construed as a waiver of opposition and 
participation in the proceeding. If the 
protest includes a request for oral 
hearing, the request shall meet the 
requirements of Rule 242 of the special 
rules and shall include the certification 
required.

Persons wishing to oppose an 
application must follow the rules under 
49 CFR 1100.241. A  copy of any 
application, together with applicant’s 
supporting evidence, can be obtained 
from any applicant upon request and

payment to applicant of $10.00, in 
accordance with 49 CFR 1100.241(d).

Amendments to the request for  
authority w ill not be accepted after the 
date o f this publication. However, the 
Commission may modify the operating 
authority involved in the application to 
conform to the Commission’s policy of 
simplifying grants of operating authority.

We find, with the exception of those 
applications involving impediments (e.g., 
jurisdictional problems, unresolved 
fitness questions, questions involving 
possible unlawful control, or improper 
divisions of operating rights) that each 
applicant has demonstrated, in 
accordance with the applicable 
provisions of 49 U .S.C . 11301,11302, 
11343,11344, and 11349, and with the 
Commission’s rules and regulations, that 
the proposed transaction should be 
authorized as stated below. Except 
where specifically noted this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor does it appear 
to qualify as a major regulatory action 
under the Energy Policy and 
Conservation Act of 1975.

In the absence of legally sufficient 
protests as to the finance application or 
to any application directly related 
thereto filed within 45 days of 
publication (or, if the application later 
becomes unopposed), appropriate 
authority will be issued to each 
applicant (unless the application 
involves impediments) upon compliance 

'with certain requirements which will be 
set forth in a notification of 
effectiveness of this decision-notice. To 
the extent that the authority sought 
below may duplicate an applicant’s 
existing authority, the duplication shall 
not be construed as conferring more 
than a single operating right.

Applicant(s) must comply with all 
conditions set forth in the grant or 
grants of authority within the time 
period specified in the notice of 
effectiveness of this decision-notice, or 
the application of a non-complying 
applicant shall stand denied.

Dated: August 6,1981.
By the Commission, Review Board Number 

3, Members Krock, Joyce, and Dowell.
Agatha L  Mergenovich,
Secretary.

MC-F-14642, filed July 27,1981. 
RO CO R INTERNATIONAL (Rocor),
1703 Embarcadero Road, Palo Alto, C A  
94303—lease—BEVTRANS, INC. 
(Bevtrans), 330 New York ^  venue, 
Hartford, CT 06101. Representative: 
Richard G. Lougee, P.O. Box 10061, Palo 
Alto, C A  94303. Rocor seeks authority to 
lease the operating rights of Bevtrans for
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a period of one year. David P. Roush and 
Diane G. Roush who control Rocor seek 
to lease Bevtrans’ authority through the 
transaction. Bevtrans holds contract 
carrier authority under MC-145305 to 
serve the facilities of Heublein, Inc. on a 
nationwide basis. Rocor is a non-carrier 
holding company which controls through 
stock ownership No. MC-116544—  
Altruk Freight Systems Inc., MC-26739— 
Alfarm Trucklines, MC-37172—VanGo 
and MC-71459—Western FreightWays. 
Application has been filed for temporary 
authority.[FR Doc. 81-23630 Filed 8-13-81; 8:45 era]
BILUNG CODE 7035-01-M

Finance Applications; Decision-Notice
As indicated by the findings below, 

the Commission has approved the 
following applications filed under 49 
U .S.C. 10924,10926,10931 and 10932.

We find:
Each transaction is exempt from 

section 11343 (formerly section 5) of the 
Interstate Commerce Act, and complies 
with the appropriate transfer rules.

This decision is neither a major 
Federal action significantly affecting the 
quality of the human environment nor a 
major regulatory action under the 
Energy Policy and Conservation Act of 
1975.

Petitions seeking reconsideration must 
be filed within 20 days from the date of 
this publication. Replies must be filed 
within 20 days after the final date for 
filing petitions for reconsiderations; any 
interested person may file and serve a 
reply upon the parties to the proceeding. 
Petitions which do not comply with the 
relevant transfer rules at 49 CFR 1132.4 
may be rejected.

If petitions for reconsideration are not 
timely filed, and applicants satisfy the 
conditions, if any, which have been 
imposed, the application is granted and 
they will receive an effective notice. The 
notice will indicate that consummation 
of the transfer will be presumed to occur 
on the 20th day following service of the 
notice, unless either applicant has 
advised the Commission that the 
transfer will not be consummated or 
that an extension of time for 
consummation is needed. The notice 
will also recite the compliance 
requirements which must be met before 
the transferee may commence 
operations.

Applicants must comply with any 
conditions set forth in the following 
decision-notices within 30 days after 
publication, or within any approved 
extension period. Otherwise, the 
decision-notice shall have no further 
effect.

It is Ordered:
The following applications are 

approved, subject to the conditions 
stated in the publication, and further 
subject to the administrative 
requirements stated in the effective 
notice to be issued hereafter.

By the Commission, Review Board Number 
3, Krock, Joyce and Dowell.
Agatha L . Mergenovich,
Secretary.

FD 29663. By decision of 6/25/81 
issued under 49 U.S.C. 10926 and the 
transfer rules at 49 CFR 1151, Review 
Board Number 3 approved the transfer 
to SHORELINE INTERNATIONAL,
INC., of Seattle, W A , of Permit No. F F-  
437 issued to CENTURY  
FORW ARDERS, IN C., of New York, NY, 
authorizing used automobiles, between 
points in the United States (including 
Hawaii but excluding Alaska). 
Restriction: The authority granted above 
is restricted to export-import traffic. 
Used household goods and 
unaccompanied baggage, between 
points in the United States (including 
Hawaii but excluding Alaska). 
Applicant’s representative: Alan F. 
Wohlstetter, 1700 K St., N.W ., 
Washington, D C 20006. Transfer is not a 
carrier.[FR Doc. 81-23631 Filed 8-13-81:8:45 am]
BILLING CODE 7035-0t-M

[Perm anent Authority Volum e No. O P Y -3- 
143]

Republications of Grants of Operating 
Rights Authority Prior to Certification; 
Notice

The following grants of operating 
rights authorities are republished by 
order of the Commission to indicate a 
broadened grant of authority over that 
previously noticed in the Federal 
Register.

An original and one copy of opposing 
verified statements must be filed with 
the Commission within 45 days after the 
date of this Federal Register notice. 
Applicant may file a verified statement 
in rebuttal within 60 days. Such 
pleadings shall comply with 49 CFR  
1100.247 (renumbered 1100.251) 
addressing specifically the issue(s) 
indicated as the purpose for 
republication. Special Rule 247 
(renumbered 251) was published in the 
Federal Register of July 3,1980, at 45 FR 
45539.

M C 9914 (Sub-17) (republication), filed 
February 19,1981, published in the 
Federal Register issue of March 24,1981. 
Applicant: W ARREN TRUCKING  
CO M PANY, INC., P.O. Box 2038, 
Martinsville, V A  24112. Representative:

D. R. Beeler, 1216 Columbia Avenue, 
Franklin, TN 37064. A  Decision of the 
Commission, Review Board Number 3, 
decided June 24,1981, and served July 9, 
1981, finds that the performance by  
applicant of the service described herein 
will serve a useful public purpose, 
responsive to a public demand or need 
to operate as a common carrier, by 
motor vehicle, in interstate or foreign 
commerce, over irregular routes, 
transporting, furniture and fixtures (1) 
between Houston, TX, Atlanta, G A , and 
points in Passaic County, NJ, Cook 
County, IL, and Hamblea County, TN, 
and (2) between points in Knox County, 
TN, Luzerne County and Wood, PA, on 
the one hand, and, on the other, points 
in Virginia and North Carolina; that 
applicant is fit, willing, and able 
properly to perform the granted service 
and to conform to statutory and 
administrative requirements. The 
purpose of this republication is to reflect 
applicant’s actual grant of authority.

By the Commission.
Agatha L. Mergenovich,
Secretary.[FR Doc. 81-23633 Filed 8-13-81:8:45 am]
BILLING CODE 7035-01-14

[D ocket No. AB-36 (Sub-12F)]

Oregon Short Line Railroad 
Company—Abandonment and 
Discontinuance of Service by Union 
Pacific Railroad Company Between 
Tetonia and Victor, ID; Findings

Notice is hereby given pursuant to 49 
U .S.C . 10903 that the Commission, 
Review Board Number 3, has issued a 
certificate authorizing the Oregon Short 
Line Railroad Company to abandon and 
for Union Pacific Railroad Company to 
discontinuance service over a portion of 
railroad known as the Teton Valley 
Branch extending from railroad milepost 
30.75 near Tetonia to the end of the line 
at milepost 45.79 near Victor, a distance 
of 15.04 miles in Teton County, ID, 
subject to certain conditions. The 
abandonment certificate will become 
effective 30 days after this publication 
unless the Commission also finds that:

(1) A  financially responsible person 
(or government entity) has offered 
financial assistance (through subsidy or 
purchase) to enable the rail service to be 
continued; and

(2) It is likely that:
(a) If a subsidy, the assistance would 

cover the difference between the 
revenues attributable to the line and the 
avoidable cost of providing rail freight 
service on the line, together with a
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reasonable return on the value of the 
line, or

(b) If a purchase, the assistance would 
cover the acquisition cost of all or any 
portion of the line.

Any financial assistance offer must be 
filed with the Commission and served 
concurrently on the applicant, with 
copies to Ms. Ellen Hanson, Room 5417, 
Interstate Commerce Commission, 
Washington, D C 20423, no later than 10 
days from publication of this Notice.

If the Commission makes the findings 
described above, the effectiveness of the 
abandonment certificate will be 
postponed. An offeror may request the 
Commission to set conditions and 
amount of compensation within 30 days 
after an offer is made. If no agreement is 
reached within 30 days of an offer, and 
no request is made for the Commission 
to set conditions or amount of 
compensation, the abandonment 
certificate will become effective.. 
Information and procedures regarding 
financial assistance for continued rail 
service are contained in 49 U .S.C. 10905 
(as amended by the Staggers Rail Act of 
1980, Pub. L  90-448) and 49 CFR 1121.38. 
Agatha L. Mergenovich,
Secretary.[FR Doc. 81-23037 Filed 8-13-81; 3:45 am]BILUNG CODE 7035-01-M

[Ex Parte No. 311]

Expedited Procedures for Recovery of 
Fuel Costs

Decided: August 11,1981.

In recent decision, an 18.0-percent 
surcharge was authorized on all owner- 
operators traffic, and on all truckload 
traffic whether or not owner-operators 
were employed. We ordered that all 
owner-operators were to receive 
compensation at this level.

The weekly figure set forth in the 
appendix for transportation performed 
by owner-operators and for truckload 
traffic is 17.9-percent. Accordingly, we 
are authorizing that the surcharge for 
this traffic remain at 18,0 percent. All 
owner-operators are to receive 
compensation at this level.

No change is authorized on the 3.1- 
percent surcharge on less-than- 
truckload (LTL) traffic performed by 
carriers not using owner-operators, the 
6.7-percent surcharge for the bus 
carriers, or the 2.0-percent surcharge for 
United Parcel Service.

Notice shall be given to the general 
public by mailing a copy of this decision 
to the Governor of each State and to the 
Public Utilities Commission or Boards of 
each State having jurisdiction over 
transportation by depositing a copy in

the Office of the Secretary, Interstate 
Commerce Commission, Washington, 
D.C. for public inspection and by 
depositing a copy to the Director, Office 
of the Federal Register for publication 
therein.

It is ordered: ^
This decision shall become effective 

Friday 12:01 a.m., August 14,1981.
By the Commission, Chairman Taylor, 

Commissioners Gresham, Clapp, and Gilliam. 
Agatha L. Mergenovich,
Secretary.
August 10,1981.

Appendix—Ft/e/ Surcharge

Base date and price per gallon (.Including tax)
January t ,  1979...............................................................63.54

Date o f current price measurement and price per gallon 
(including tax)

August 10 ,1981 ....................... .......................................  130.84

Transportation performed by—

Owner
opera
to r1

Other2 Bus
carriers UPS

Average percent fuel 
expenses (including 
taxes) of total,

(D (2) (3) (4)

revenue......................
Percent surcharge

16.9 2.9 6.3 3.3

developed..................
Percent surcharge

17.9 3.1 6.7 *2 .8

allowed....................... 18.0 3.1 6.7 «2.0

1 Apply to all truckload rated traffic.
2 Including less-than-truckload traffic.
3 The percentage surcharge developed for UPS is calculat

ed by applying 81 percent of the percentage increase in the 
current price per gallon over the base price per gallon to 
UPS average percent of fuel expense to revenue figure as of 
January 1, 1979 (3.3 percent).

4 The developed surcharge is reduced 0.8 percent to 
reflect fuel-related increases already included in UPS rates.[FR Doc. 81-23739 Filed 8-13-81; 8:45 am]BILUNG CODE 7035-01-M

Motor Carriers; Permanent Authority 
Decisions; Decision-Notice

The following applications, filed on or 
after February 9,1981, are governed by 
Special Rule of the Commission’s Rules 
of Practice, see 49 CFR 1100.251. Special 
Rule 251 was published in the Federal 
Register on December 31,1980, at 45 FR 
86771. For compliance procedures, refer 
to the Federal Register issue of 
December 3,1980, at 45 FR 80109.

Persons wishing to oppose an 
application must follow the rules under 
49 CFR 1100.252. Applications may be 
protested only on the grounds that 
applicant is not fit, willing, and able to 
provide the transportation service or to 
comply with the appropriate statues and 
Commission regulations. A  copy of any 
application, including all supporting 
evidence, can be obtained from 
applicant’s representative upon request 
and payment to applicant’s 
representative of $10.00.

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission’s policy of simplifying 
grants of operating authority.

Findings
With the exception of those 

applications involving duly noted 
problems (e.g., unresolved common 
control, fitness, water carrier dual 
operations, or jurisdictional questions) 
we find, preliminarily that each 
applicant has demonstrated a public 
need for the proposed operations and 
that it is fît, willing, and able to perform 
the service proposed, and to conform to 
the requirements of Title 49, Subtitle IV, 
United States Code, and the 
Commission’s regulations. This 
presumption shall not be deemed to 
exist where the application is opposed. 
Except where noted, this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor a major 
regulatory action under the Energy 
Policy and Conservation Act of 1975.

In the absence of legally sufficient 
opposition in the form of verified 
statements filed on or before 45 days 
from date of publication (or, if the 
application later become unopposed), 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems) and will remain in full 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants will be subject to the issuance 
of an effective notice setting forth the 
compliance requirements which must be 
satisfied before the authority will be 
issued. Once this compliance is met, the 
authority will be issued.

Within 60 days after publication an 
applicant may file a verified statement 
in rebuttal to any statement in 
opposition.

To the extent that any of the authority 
granted may duplicate an applicant’s 
other authority, the duplication shall be 
construed as conferring only a single 
operating right.

Note.—All applications are for authority to 
operate as a motor common carrier in 
interstate or foreign commerce over irregular 
routes, unless noted otherwise. Applications 
for motor contract carrier authority are those 
where service is for a named shipper “under 
contract” .

Please direct status inquires to the 
Ombudsman’s Office, (202) 275-7326.
Volume No. OPY-2-147

Decided: August 7,1981.
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By the Commission, Review Board No. 1, 
Members Parker, Chandler, and 
Fortier.(Member Fortier not participating.)

M C 128942 (Sub-2), filed July 28,1981. 
Applicant: TUCKER V A N  & STORAGE, 
INC., 1676 Contra Costa St., Sand City, 
C A  93955. Representative: James A.
Cota (same as applicant), (408) 394-6586. 
Transporting u se d  h o u seh o ld  g o o d s for 
the account of the United States 
Government incident to the performance 
of a pack-and-crate service on behalf of 
the Department of Defense, between 
points in the U.S.

M C 144682 (Sub-58), filed July 31,1981. 
Applicant: R. R. STANLEY, 1738 Empire 
Central, Dallas, TX 75235.
Representative: D. Paul Stafford, P.O.
Box 45538, Dallas, TX 75245, 214-358- 
3341. Transporting, for or on behalf of 
the United States Government, g en era l 
com m od ities  (except used household 
goods, hazardous or secret materials, 
and sensitive weapons and munitions), 
between points in the U.S.

M C 150812 (Sub-3), filed July 30,1981. 
Applicant: FROST TRANSPORTATION, 
INC., P.O. Box 3400, Shreveport, LA  
71103. Representative: Joseph A .
Keating, Jr., 121 S. Main S t , Taylor, PA  
18517, 717-344-8030. Transporting, for or 
on behalf of the United States 
Government, g e n e ra l com m od ities 
(except used household goods, 
hazardous or secret materials, and 
sensitive weapons and munitions), 
between points in the U.S.

M C 157362, filed July 27,1981. 
Applicant: W BG TRANSPORT, INC., 
6224 South Marshfield Avenue, Chicago, 
IL 60636. Representative: Abraham A . 
Diamond, 29 South La Salle Street 
Chicago, IL 60603, (312) 238-0548. A s a 
b ro ker o f  g en era l com m od ities (except 
household goods), between points in the 
U.S.

M C 157363, filed July 23,1981. 
Applicant: FLOYD O. RAGLAND  and 
EM M A L. RAGLAND , (Lb.a. E. L. M A Y  
CO ., 991 Molly Cove, Memphis, TN  
38122. Representative: Thomps A .
Buford, 502 Dermon Building, Memphis, 
TN 38103, (901) 527-4158. Transporting 
sh ip m en ts w eighing 100 p o u n d s o r le s s  if 
transported in a motor vehicle in which 
no one package exceeds 100 pounds, 
between points in the U.S.

M C  157392, filed July 24,1981. 
Applicant: DON SMITH, Route 1, Box 
13, Norwood, M O 65717. Representative: 
Don Smith (same address as applicant), 
(417) 746-4635. Transporting fo o d  a n d  
o th er e d ib le  p ro d u cts a n d  b yp ro du cts 
in ten d ed  fo r  hum an consum ption  
(except alcoholic beverages and drugs), 
a g ricu ltu ra l lim e s tone a n d  fe rtiliz e rs , 
a n d  o th er s o il co n d itio n ers, by the

owner of the motor vehicle in such 
vehicle, between points in the U.S.

M C 157393, filed July 27,1981. 
Applicant: CO M M ERCIAL FREIGHT 
BROKERS, INC., 5223 Oakdale Drive,
Oak Lawn, IL 60543. Representative: 
William J. Boyd, 2021 Midwest Rpad, 
Suite 205, Oak Brook, IL 60521, 312-629- 
2900. As a b roker o f  g en era l 
co m m o d ities  (except household goods), 
between points in the U.S.

M C 157403, filed July 24,1981. 
Applicant: W ILLIAM L. NORFLEET, 
d.b.a. B & D ENTERPRISE, P.O. Box 441, 
1206 N. Lincoln St., Greensburg, IN  
47240. Representative: William L.
Norfleet (same address as applicant), 
(812) ¿63-7186. Transporting fo o d  a n d  
o th er e d ib le  p ro d u cts a n d  b yp ro d u cts 
in ten d ed  fo r  hum an consum ption  
(except alcoholic beverages and drugs), 
a g ricu ltu ra l lim esto n e  a n d  fe rtiliz e rs , 
a n d  o th er s o il co n d itio n ers  by the owner 
of the motor vehicle in such vehicle, 
between points in the U.S. Condition:
The person or persons who appear to be 
engaged in common control of another 
regulated carrier must either file an 
application under 49 U .S.C . § 11343(a) or 
submit an affidavit indicating why such 
approval is unnecessary to the 
Secretary’s office, hi order to expedite 
issuance of any authority, please submit 
a copy of the affidavit or proof of filing 
the application(s) for common control to 
Team 2, Room 2379.

Volume No. OPY-4-310
Decided: August 5,1981.
By the Commission, Review Board No. 2, 

Members Carleton, Fisher, and Williams.

M C 154627, filed July 27,1981. 
Applicant: SEA-TRADE SERVICE, INC., 
5658 West Marginal Way SW ., Seattle, 
W A  98106. Representative: Jack R.
Davis, 1100 IBM Building, Seattle, W A  
98101, (206) 282-2750. Transporting for 
or on behalf of the United States 
Government g en era l com m od ities 
(except used household goods, 
hazardous or secret materials and 
sensitive weapons and munitions) 
between points in the U.S.

M C 157287, filed July 23,1981. 
Applicant: SH O CK O E SHIPPERS, INC., 
104 Shockoe Slip, Richmond, V A  23219. 
Representative: S. E. Keene (same 
address as applicant), (804) 780-2674. As 
a b ro ker o f  g en era l co m m o d ities  (except 
household goods), between points in the 
U.S.

M C  157387, filed July 23,1981. 
Applicant: CA ST ELA ZO  & 
A SSO CIA T ES; 5420 W . 104th S t , Los 
Angeles, C A  90045. Representative: 
Allen R. Sundell (same address as 
applicant), (213) 649-3210. As a b ro ker

o f  g en era l co m m o d ities  (except 
household goods), between points in the 
U.S.

M C  157397, filed July 29,1981. 
Applicant: CTS TRUCKING, INC., d.b.a. 
CH AD W ICK  TRANSPORTATION  
SERVICE, P.O. Box 12109, Norfolk, V A  
23502. Representative: M. L. Chadwick 
(same address as applicant), (804) 464- 
9554. Transporting, for or on behalf of 
the United States Government, g en era l 
co m m o d ities  (except used household 
goods, hazardous or secret materials, 
and sensitive weapons and munitions), 
between points in the U.S.
Agatha L. Mergenovich,
Secretary.
[FR Doc. 81-23779 Filed 8-13-81; 8:45 amj 
BILLING CODE 7035-01-M

[Volum e No. O R -9-V O L-86]

Motor Carriers; Permanent Authority 
Decisions; Decision-Notice

Decided: August 7,1981.
The following applications, filed on or 

after July 3,1980, are governed by 
Special Rule 247 of the Commission’s 
Rules of Practice, see 49 CFR 1100.247. 
Special Rule 247 was published in the 
Federal Register of July 3,1980, at 45 FR 
45539. For compliance procedures, refer 
to the Federal Register issue of 
December 3,1980, at 45 FR 80109.

Persons wishing to oppose an 
application-must follow the rules under 
49 CFR 1100.247(B). A  copy of any 
application, together with applicant’s 
supporting evidence, can be obtained 
from any applicant upon request and 
payment to applicant of $10.00.

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission’s policy of simplifying 
grants of operating authority.

Findings
With the exception of those 

applications involving duly noted 
problems (e.g., unresolved common 
control, fitness, water carrier dual 
operations, or jurisdictional questions) 
we find, preliminarily, that each 
applicant has demonstrated its proposed 
service warrants a grant of the 
application under the governing section 
of the Interstate Commerce Act. Each 
applicant is fit, willing, and able to 
perform the service proposed, and to 
conform to the requirements of Title 49, 
Subtitle IV, United States Code, and the 
Commission’s regulations. Except where 
noted, this decision is neither a major 
Federal action significantly affecting the
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quality of the human environment nor a 
major regulatory action under the 
Energy Policy and Conservation Act of 
1975.

In the absence of legally sufficient 
interest in the form of verified 
statements filed on before 45 days from 
date or publication, (or, if the 
application later becomes unopposed) 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems) and will remain in full 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants will be subject to the issuance 
of an effective notice setting forth the 
compliance requirements which must be 
satisfied before the authority will be 
issued. Once this compliance is met, the 
authority will be issued.

Within 60 days after publication an 
applicant may file a verified statement 
in rebuttal to any statement in 
opposition.

To the extent that any of the authority 
granted may duplicate an applicant’s 
other authority, the duplication shall be 
construed as conferring only a single 
operating right.

By the Commission, Review Board No. 2, 
Members Carleton, Fisher, and Williams.

Agatha L. Mergenovich,
Secretary.

Note.—All applications are for authority to 
operate as a motor common carrier in 
interstate or foreign commerce over irregular 
routes, unless noted otherwise. Applications 
for motor contract carrier authority are~those 
where service is for a named shipper “under 
contract” .

MC152887F, filed November 25,1980, 
previously noticed in the Federal 
Register issue of December 16,1980, and 
republished this issue. Applicant: 
SPEEDS AUTOM OTIVE, INC., 120 SE. 
Clay, Portland, OR 97214. 
Representatives: Gary R. Coe, 11115 SW . 
135th, Portland, OR 97223. Transporting 
w recked, d isa b le d , re p o sse sse d , o r  
stolen  v e h ic le s, m o to rized  equipm ent, o r  
truck g lid e r  k its , between points in OR, 
ID, CA , NV, and W A . Condition: 
Issuance of a certificate in this 
proceeding is conditioned upon 
applicant’s request, in writing, for 
coincidental cancellation of Certificate 
MC-152887, issued June 16,1981.

Note.—The purpose of this republication is 
to correct the commodity description.
|FR Doc. 81-23778 Filed 8-13-81; 8:45 am]

BILLING CODE 7035-01-M

[Volum e No. 141]

Motor Carriers; Permanent Authority 
Decisions; Restriction Removals; 
Decision-Notice

Decided: August 11,1981.
The following restriction removal 

applications, filed after December 28, 
1980, are governed by 49 C F R  Part 1137. 
Part 1137 was published in the Federal 
Register of December 31,1980, at 45 FR 
86747.

Persons wishing to file a comment to 
an application must follow the rules 
under 49 CFR 1137.12. A  copy of any 
application can be obtained from any 
applicant upon request and payment to 
applicant of $10.00.

Amendments to the restriction 
removal applications are not allowed.

Some of the applications may have 
been modified prior to publication to 
conform to the special provisions 
applicable to restriction removal.

Findings
We find, preliminarily, that each 

applicant has demonstrated that its 
requested removal of restrictions or 
broadening of unduly narrow authority 
is consistent with 49 U .S.C . 10922(h).

In the absence of comments filed 
within 25 days of publication of this 
decision-notice, appropriate reformed 
authority will be issued to each 
applicant. Prior to beginning operations 
under the newly issued authority, 
compliance must be made with the 
normal statutory and regulatory 
requirements for common and contract 
carriers.

By the Commission, Restriction Removal 
Board, Members Spom, Ewing, and Shaffer. 
Agatha L. Mergenovich,
Secretary.

M C 75138 (Sub-4)X, filed June 23,1981, 
published in the Federal Register of July
22,1981, republished as corrected this 
issue. Applicant: O GD EN TRANSFER  
AND  STO RAGE CO M PANY, 2105 Wall 
Avenue, Ogden, UT 84401. 
Representative: Thomas R. Kingsley, 
10614 Amherst Avenue, Silver Spring, 
MD 20902. Applicant seeks to remove 
restrictions in its lead and Sub-No. 2 
certificates to (1) broaden the 
commodity descriptions: in the lead 
certificate, to (a) “forest products, and 
miscellaneous products of 
manufacturing’’ from Christmas trees;
(b) “rubber and plastic products, 
chemicals and related products, and 
miscellaneous products o f  
manufacturing” from toys, children’s 
vehicles, and toy vehicles; (c) “pulp, 
paper and related products’’ from 
stationery; (d) “clay, concrete, glass or 
stone products” from glassware; (e)

“household goods, and furniture and 
fixtures” from household goods; (f) 
"M e rc e r  commodities” from machinery, 
materials and supplies incidental to the 
construction, development, operation 
and maintenance of facilities for the 
discovery, development, and production 
of natural gas and petroleum; (g) “clay, 
concrete, glass or stone products, metal 
products machinery, and lumber and 
wood products” from culverts, metal 
trough and lumber; (h) “those 
commodities which because of their size 
or weight require the use of special 
handling and equipment” from heavy 
machinery; (i) remove all restrictions in 
the general commodities authority 
“except classes A  and B explosives” ; 
and in Sub-No. 2, “household goods, and 
furniture and fixtures” from household 
goods as defined by the Commission; (2) 
replace one-way authority with radial 
authority in the first four paragraphs of 
the lead certificate; and (3) broaden 
named points to authorize county-wide 
service: lead certificate, Box Elder, 
Weber, Davis and Morgan Counties, UT  
(Ogden, UT); Salt Lake, Davis and 
Morgan Counties, UT (Salt Lake City, 
UT); Utah County, UT (Provo, UT); 
Cache and Box Elder Counties, UT  
(Logan, Brigham City, and Smithfield, 
UT); Weber, Davis, Box Elder, Morgan, 
Cache, Rich, Salt Lake, and Summit 
Counties, UT (Ogden, UT and points 
within 25 miles thereof); and Box Elder, 
Cache, Davis, Morgan and Weber 
Counties, UT (Ogden, UT and points 
within 10 miles thereof). The purpose of 
this republication is to correct the 
county designations in part 3.

M C 108473 (Sub-57)X, filed June 30, 
1981. Applicant: ST. JOHNSBURY  
TRUCKING CO M PANY, INC., 87 Jeffrey 
Avenue, Holhston, M A  01746. 
Representative: Harry J. Jordan, John D. 
Quinn, Suite 502, Solar Building, 1000 
16th Street, N W „ Washington, D C 20423. 
Applicant seeks to remove restrictions 
in its lead and Sub-Nos. 36, 37, 38, 39F, 
41, 43F, 44F, 45, 46F, 47F, 48F and 52F 
certificates to (1) broaden the 
commodity description from general 
commodities (with exceptions) to 
“general commodities (except classes A  
and B explosives);” from bed, bed 
springs, mattresses, couches, cots, 
hammocks, sofas, pillows, and bedding 
to “textile mill products and furniture 
and fixtures;”  dairy products to “farm 
products, food and related products;”  
meats, meat products, and meat by
products and dairy products a$ 
described In sections A  and B of 
Appendix I to the report in descriptions 
in Motor Carrier Certificates, 61 M .C.C . 
709, and fish and fish products, in 
refrigerated equipment to “farm
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products, food and related products;” 
agricultural commodities and canned 
goods to “farm products, food and 
related products;” paper to “pulp, paper 
and related products;” canned goods to 
“food and related products;” 
compressed gasses and empty 
containers therefore to “petroleum, 
natural gas and their products;” malt 
beverages and empty malt beverage 
containers to “food and related 
products;” apples to “farm products;” 
salt, peat moss, shell and fish meal to 
“chemicals and related products, ores 
and minerals, and food and related 
products;” granite and granite statuary 
to “clay, concrete, glass or stone 
products;” paper, and paper mill 
supplies to “pulp, paper, and related 
products;" waste paper, rags, and scrap 
cloth materials and scrap materials to 
“waste or scrap materials, not 
identified;" brass and copper ingots and 
copper rod to “metal products;” fertilizer 
and fertilizer compounds (except 
fertilizer, and fertilizer compounds in 
bulk) to “chemicals and related 
products;" packing-house products, 
(except liquid packing-house products, 
in bulk, in tank vehicles) to “food and 
related products;” petroleum products, 
in containers to “petroleum, natural gas 
and their products;" frozen fruits and 
frozen vegetables, and fresh poultry, and 
fresh vegetables to “food and related 
products;” wooden box shop products to 
“lumber and wood products;” chemicals, 
except in bulk, in tank vehicles to 
"chemicals and related products;” 
frozen potato products to “food and 
related products;” soap, glycerine, and 
toilet preparations (except in bulk) to 
“chemicals and related products;” 
commodities, the transportation of 
which because of size or weight require 
the use of special equipment, related 
machinery contractors' materials and 
supplies when their transportation is 
incidental to the transportation of 
commodities which by reason of size or 
weight require special equipment, and 
wrecked or disable motor vehicles (not 
including new motor vehicles) to “those 
commodities which because of size or 
weight require the use of special 
handling or equipment and 
transportation equipment” , in the lead; 
and dairy products (except in bulk) to 
“farm products, food and related 
products” , in Sub-No. 36, (2) authorize 
service at all intermediate points in the 
regular route portion, in the lead and 
Sub-Nos. 39,41, 42, 43, 44, 46, 50 and 51,
(3) replace one-way authority with 
round-trip authority, in the lead and 
Sub-Nos. 36 and 51, (4) broaden the 
territorial description 6y substituting 
county-wide authority for city-wide

authority as follows: Springfield, 
Woodstock, Quecnee, and White River 
Jet., VT to Windsor County, VT; 
Peterborough and Manchester, NH to 
Hillsboro County, NH; points in that part 
of Sullivan County, NH, (with described 
boundaries) to Sullivan County, NH; 
from points within 5 miles of Springfield, 
M A, to points in Hampden County, MA; 
from New Haven, West Haven, Orange, 
Guilford, Madison, Ansonia, Waterville, 
and Hamden, CT, to New Haven 
County, CT; from Apponaug, Hills 
Grove, Coventry and Warwick, RI, to 
Kent County, RI; from Vineland, NJ, to 
Cumberland County, NJ; from Newport, 
Old Town, Orono, and Corinna, ME, to 
Penobscot County, ME; from points 
within 30 miles of Newport, WE, except 
Anson, Athens, Cambridge, Canaan, 
Cornville, Dead River Plantation,
Detroit, East Madison, Fairfield, 
Harmony, Hartland, Hinckley, 
Lakewood, Madison, Norridgewock, 
North Anson, North Cornville, Palmyra, 
Shawmut, Skowhegan, Solon, 
Wellington, and West Athens, ME, to 
points within 30 miles of Newport, ME; 
from Colebrook, NH, and points within 
30 miles of Colebrook, NH, to Coos 
County, NH; from Fitchburg,, Blackstone,
S. Royalstone, Baldwinsville, Otter 
River, Berlin, W . Berlin, S. Bolton,
Bolton, S. Lancaster, N. Lancaster, 
Shrewesbury, Cherry Valley, Milbury, 
Clinton, Lancaster, Gardner, Athol, 
Barre, Oxford, Milford, Grafton, and 
Leominster, M A, to Worcester County, 
MA; from those portions of Oxford, 
Franklin, Somerset, and Piscataguis 
Counties, ME, on and south of Maine 
Highway 11 to Oxford, Franklin, 
Somerset, and Piscataquis Counties, ME; 
from points of U.S. Highway 1 between 
New Haven, CT, and Greenwich, CT, 
both inclusive, to points on U.S.
Highway 1 between New Haven, CT  
and Greenwich, CT, and to New Haven 
and Fairfield Counties, CT; from New 
Bedford, Taunton, and North Dightôn, 
M A, to Bristol County, M A; from 
Mattapan, Chelsea and Revere, M A, to 
Suffolk County, MA; from Cambridge, 
Somerville, Medford, Melrose,
Arlington, Everett, Concord, Woburn, 
Winchester, Wakefield, Wilmington, W . 
Groton, Groton, Dunstable, E. Pepperell, 
Pepperell, Townsend, W. Townsend, 
Framingham, Natick, Maynard, Ayer, 
Hudson, Watertown, Reading, Lowell, 
and Maldon, M A, to Middlesex County, 
M A; from Lenox, Housatonic, Lee, 
Dalton, Williamstown, Lanesboro, 
Becket, Great Barrington, Storckbridge, 
and Laurel, M A, to Berkshire County, 
MA; from Canton, Brookline, Quincy, 
Weymouth, Braintree, Needham, Millis, 
and Milton, M A, to Norfolk County, MA;

from Orange, and Buckland, M A, to 
Franklin County, MA; from Clifton, 
Haledon, Passaic and Paterson, NJ, to 
Passaic County, NJ; from Manville and 
Somerville, NJ, to Somerset County, NJ; 
from Belleville, Irvington, and East 
Orange, NJ, to Essex County, NJ; from 
Trenton, NJ, to Mercer County, NJ; from 
Mamaroneck and Port Chester, NY, to 
Westchester County, NY; from 
Woonsocket, Slatersville, GreyStone, 
Pascoag, Howard, Cranston, Valley 
Falls, Phillysdale, Manville, Fiskville, 
and Centerdale, RI, to Providence 
County, RI; from Brattleboro, Bellows 
Falls, and Hinesburg, VT, to Windham 
County, VT; from Brandon, Castleton, 
and Rutland, VT, to Rutland County, VT; 
from Vergennes, VT, to Addison County, 
VT; from Newport, RI, to Newport , 
County, RI; from Barre, VT, to 
Washington and Orange Counties, VT; 
from Manchester, VT, to Bennington 
County, VT; from Berlin, Gorham, 
Stewartstown, Pittsburg, and 
Clarksville, NH, to Coos County, NH; 
from Lebanon, Oxford, Piermont, Lyme, 
Beebe River, Campton, and Hanover,
NH, to Grafton County, NH; from 
Providence, RI, to Providence, Kent and 
Newport Counties, RI, and Bristol 
County, M A; from Winthrop, ME, to 
Kennebec County, ME; from Portland, 
ME, to Cumberland and York Counties, 
ME; from Mechanic Falls, Livermore 
Falls, Lisbon Falls and Minot, ME, to 
Androscoggin County, ME; from 
Manchester, Biirnside, Unionville, New 
Britain, and Taftville, CT, to Hartford 
County, CT; from Stamford, S. Norwalk, 
Rowayton, New Canaan, Springdale, 
Bridgeport, Glenbrook, Old Greenwich, 
Mianus, Riverside, Westport, Norwick, 
Greenwich, Shelton, Newton, and 
Danbury, CT, to Fairfield County, CT; 
from Westfield, Springfield, Feeding 
Hills, Southwick, Blandford, and 
Holyoke, M A , to Hampden County, MA; 
from Bogata, NJ, to Bergen County, NJ; 
from Carteret, New Brunswick, and 
Perth Amboy, NJ, to Middlesex County, 
NJ; from Newark, NJ, to Union, Essex,. 
Bergen, Middlesex and Hudson 
Counties, NJ; from Riverside, NJ, to 
Burlington County, NJ; from Marcus 
ftook, PA, to Delaware County, PA; from 
Springfield, M A, to Hampden County, 
M A, and Hartford County, CT; from 
Hackettstown, NJ, to Warren County,
NJ; from Morristown, NJ, to Morris 
County, NJ; from Sussex, NJ, to Sussex 
County, NJ; from Landover, MD, to 
Prince George’s County, MD; from 
Norristown, and Bridgeport, PA, to 
Montgomery County, PA; from East 
Jaffrey, Ashuelot, Winchester, Westport, 
Harrisville, Dublin, Rindge, Keene, and 
West Swanzey, NH, to Cheshire County,
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NH; from Westerly and Bradford, RI, to 
Washington County, RI; from Bristol, 
Barrington, and Warren, RI, to Bristol 
County, RI; from Portland, Pine Point, 
Westbrook, M E to Cumberland County, 
ME; from Ellenville, NY, to Ulster 
County, NY; from Jersey City, NJ, to 
Essex, Hudson, Union, and Middlesex 
Counties, NJ; from Middlebury, VT, to 
Addison County, VT; from Jay and 
Kingfieid, ME, to Franklin County, ME; 
from E. Corinth, Tunbridge, Chelsea, 
Washington, Randolph Center, and 
Randolph, VT, to Orange County, VT; 
from Beecher Falls, and Gilman, VT, to 
Essex County, VT; from Greensboro 
Bend, VT, to Orleans County, VT; from 
Elmore Lake and Johnson, VT, to 
Lamoille County, VT; from Swanton, VT, 
to Franklin County, VT; from E.
Charlotte and Mechanicsville, VT, to 
Chittendan County, VT; from Old  
Orchard, ME, to York County, ME; from 
Bucksport, ME, to Hancock County, ME; 
from Anson, Athens, Cambridge,
Canaan, Comville, Detroit, E. Madison,
E. New Portland, Fairfield, Harmony, 
Hartland, Hinckeley, Lakewood, 
Madison, New Portland, Morridgewock, 
North Anson, North New Portland, 
Palmyra, Shawmut, Skowhegan, Solon 
and W. Athens, ME, to Somerset 
County, ME; from Rumford, ME, to 
Oxford County, ME; from Boothbay 
Harbor, ME, to Lincoln County, ME; 
from Downingtown, PA, to Chester, PA; 
from Pleasantville, NJ, to Atlantic 
County, NJ; from Hamilton, Wenham, 
Danvera, Peabody, Swampscott, 
Lynnfieid, Salem, Saugus, Lynn, 
Gloucester, Beverly, Ipswich, Haverhill, 
Amesbury, Newburyport, M A, to Essex 
County, M A  from Northfield, S. 
Northfield, Plainfield, Riverton, E,
Calais, Cabot, Woodbury, Marshfield, E. 
Barre, Worcester, Warren, Moretown, N. 
Montpelier, Wrightsville, Warren, and 
Woodbury, VT, to Washington County, 
VT; from Hardwick, VT, to Caledonia 
County, VT; from Danielson and 
Willimantic, CT, to Windham County,
CT; from Rockville,
CT, to Tolland, CT; from 
Rensselaer and Troy, NY, to Rensselaer 
County, NY; from Broadalbin,
Northville, Gloversville, and Vail Mills, 
NY, to Fulton, County, NY; from Fonda, 
Amsterdam, and Fort Plain, NY, to 
Mountgomery County, NY; from 
Canandaigua, Holcomb, Clifton Springs, 
Shortsville, Gorham Hall, Stanley, and 
Victor, NY, to Ontario County, NY; from 
Canastota and Oneida, NY, to Madison 
County, NY; from Oakfield, NY, to 
Genesee County, NY; from Richfield 
Springs, NY, to Otsego County, NY; from 
Sauquoit, Stacey Basin, Utica, and 
Rome, NY, to Oneida County, NY; from

Lancaster, E. Aurora, Hamburg, Orchard 
Park, Gardenville, and Portageville, NY, 
to Erie County, NY; from Cold Water, 
Hilton, Sea Breeze, Scottsville, Honeoye 
Falls, and Pittsford, NY, to Monroe 
County, NY; from Lyndonville, NY, to 
Orleans County, NY; from Castile, Perry, 
and Pike NY, to Wyoming County, NY; 
from Cuba, Alfred, Hume, and 
Canaseraga, NY, to Allegany County, 
NY; from Hunt, Mount Morris, Sonyea, 
Tuscarora, Livonia, and Tabors Comer, 
NY, to Livingston County, NY; from 
Perkinsvilie, Hammondsport, Prattsburg, 
Conesus, Conesus Lake, andRheims,
NY, to Steuben County, NY; from 
Marion, NY, to Wayne County, NY; from 
Lakeville, NY, to Livonia County, NY; 
from Lodi, Willard, and Seneca Falls,
NY, to Seneca County, NY; from 
Spencer, NY, to Tioga County, NY; from 
Van Etten, Breesport, and Pine City, NY, 
to Chemung County, NY; from Dundee 
and Penn Yan, NY, to Yates County, NY; 
from Wellington, ME, to Piscataguis 
County, ME; from Goshen and Lempster, 
NH, to Sullivan County, NH; from E. 
Rutherford, NJ, to Bergen County, NJ;- 
from Harrison, NJ, to Hudson County,
NJ; from Linden and Rahway, NJ, to 
Union County, NJ; from E. Hampton, 
Westbrook, Say brook, and Clinton, CT, 
to Middlesex County, CT; from 
Torrington, Winsted, Watertown, New  
Milford, and Riverston, CT, to Litchfield 
County, CT; from Old Lyme, Niantic, 
Waterford, New London, Montville, and 
Groton, CT, to New  London County, CT; 
from Easthampton and South Hadley 
Falls, M A, to Hampshire County, MA; 
from Orange, M A , to Franklin County, 
M A; from Schenectady, NY, to 
Schenectady County, NY; from Little 
Falls, and Herkimer, N Y , to Herkimer 
County, NY; from Auburn, NY, to 
Cayuaga County, NY; from Syracuse,
NY, to Onondaga County, NY; from 
Conshohocken, P A  to Delaware and 
Montomeiy Counties, PA; from Morton, 
NY, to Orleans and Monroe Counties,
NY; from Attica, NY, to Wyoming and 
Genesee Counties, N Y  and from 
Geneva, NY, to Ontario and Seneca 
Counties, NY, in the lead; from 
Allentown, P A  to Lehigh County, PA, 
from Township of Upper Mount Bethel, 
Lower Mount Bethel, Washington, 
Plainfield, Bushkill, and Forks, PA, to 
Northhampton County, PA; from 
Townships of East Rockhill, West 
Rockhill, and Hilltown, PA, to Bucks 
County, PA; from Townships of 
Franconia, Hatfield, Montgomery,' and 
Upper Gwynedd to Montgomery County, 
PA; from Phillipsburg, NJ; to Warren 
County, NJ; from Newton and 
Hopatcong, NJ, to Sussex County, NJ, 
and from Morris Plains, NJ, to Morris

County, NJ, in Sub-No. 41; from 
Pottsville, P A  to Schuylkill County, PA; 
from Bethlehem, Emmaus, Catasagua 
and Slatington, PA, to Lehigh County,
PA; from Walnutport, Easton, and 
Northhampton, PA, to Northhampton 
County, PA; from Lehigh Gap and 
Weissport, PA, to Carbon County, PA, in 
Sub-No. 41; and from Malone, Burke, 
Vermontville, Gabriels, and S. Bangor, 
NY, to Franklin County, NY; from 
Bloomingdale, N Y  to Essex County, NY, 
and from Conifer and Newton Falls, NY, 
to St. Lawrence County, N Y, m Sub-No. 
51, (5) eliminate the following 
restrictions: In the lead: restricted 
against the rendition of service at 
Brunswick, Bath, Woolwich, and 
Topsham, Maine, and points in their 
respective commercial zones, as defined 
by the Commission; in Sub-No. 41: 
restricted against service between any 
points on the route between Allentown 
and Easton, P A  including the points of 
Allentown and Easton, PA, and in Sub- 
No. 46F; restricted against the 
transportation of shipments originating 
at or destined to New York, NY, and (6) 
remove the joinder restrictions, in the 
lead and Sub-No. 46F.

MC-114019 (Sub-268)X, filed July 10, 
1981. Applicant: MIDW EST EMERY  
FREIGHT SYSTEM , INC., 5501 West 
79th Street, Burbank, IL 60459. 
Representative: Ampld L. Burke, 180 
North La Salle Street, Chicago, IL 60601. 
Applicant seeks to remove restrictions 
from its Sub-Nos. 29, 38, 89,109,115,165, 
183,194, and 198 certificates and E217 
and E241 letter notices as follows: (1J 
Sub-No. 29: (a) broaden the commodity 
descriptions from frozen foods, bakery 
products, meats, fruits and fruit juices, 
pizzas, prepared dough, fish and 
seafoods, cheese, yeast, etc. to “such 
merchandise as is dealt in by food 
business houses”; (bj remove the 
restriction “in vehicles equipped with 
merchincal refrigeration”; (c) broaden 
the specific points of Port Chester, NY; 
Frankfort, MI; New  Kensington, PA; 
Lafayette, IN; Waseca, MN; Fort 
Atkinson, WI; Brentwood, MD; Hershey, 
PA; Green Bay, WI; Cudahy, WI; 
Mayville, WI; Oshkosh, W I, to 
Westchester County, NY; Westmoreland 
County, PA; Tippecanoe County, IN; 
Waseca County, MN; Jefferson County, * 
Wh Prince Georges County, MD;
Dauphin County, PA; Brown County, WI; 
Milwaukee County, WI, Dodge County, 
WI; Winnebago County, WI; (2) Sub-No. 
38: (a) broaden the commodity 
descriptions from glassware, glass 
containers, eta, to “ clay, concrete, glass 
or stone products” ; from specific 
goodstuffs items and related 
commodities to “ such commodities as
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are dealt in by food business houses”; 
from various paper items to “pulp, paper 
and related products” ; from tin plate 
“metal products” ; from machinery, 
fixtures, and equipment to “machinery” ; 
from cleansing compounds, cleaning and 
washing compounds, glycerine, 
processed silica sand and soda ash, etc., 
to “Ores and minerals and “chemicals 
and related products”; from bottle caps 
to “metal products” ; (b) broaden the 
specific points of St. Bernard, O H  to 
Hamilton County, OH; Norwalk, O H  to 
Huron County, OH; Maywood, IL to 
Cook County, IL; Cape Girardeau and 
Hannibal, M O to Cape Girardeau and 
Marion Counties, MO; Muscatine to 
Muscatine County, IA; Barrington to 
Cook County, IL; Onalaska and Oshkosh 
to La Crosse, and Winnebago Counties, 
WI; Whiteland, Greenwood,
Martinsville, Anderson, Elwood, Tipton, 
Peru, and Wabash to Johnson, Morgan, 
Madison, Tipton, Miami and Wabash 
Counties, IN; Williamson and 
Charleston to Mingo and Kanawha 
Counties, WV; Fort Wayne, Pendleton, 
Putnamville, Richmond, Plainfield, 
Knightstown, New Castle, Logansport,
St. Meinrad to Allen, Madison, Wayne, 
Hendricks, Henry, Cass and Spencer 
Counties, IN; Manistee, St. Clair and 
Marysville to Manistee and S t  Clair 
Counties, MI; Springfield, and 
Champaign to Sangamon and 
Champaign Counties, IL; Libertyville to 
Lake County, IL; Bluffton, Elkhart, Fort 
Wayne, Muncie, Richmond, South Bend, 
Terre Haute to Wells, Elkhart, Allen, 
Delaware, Wayne, St. Joseph and Vigo 
Counties, IN; Cedar Rapids, Charles 
City, Clinton, Davenport, Des Moines, 
Dubuque, Fort Dodge, Marshalltown, 
Mason City and Waterloo to Linn,
Floyd, Clinton, Scott, Polk, Dubuque, 
Marshall, Cerro Gordo, and Black Hawk 
Counties, IA; Covington to Kenton 
County, KY; Grand Rapids and Bay City 
to Kent and Bay Counties, MI; Dayton, 
Portsmouth, Zanesville, and Xenia to 
Montgomery, Scioto, Muskingum, and 
Greene Counties, OH; Carbondale,
Cairo, West Frankport to Jackson, 
Alexander, and Franklin Counties, IL; 
Terre Haute, Fort Wayne, Richmond and 
Evansville, IN to Vigo, Allen, Wayne, 
and Vandenburg Counties, IN; 
Alexandria, Summitville, Greenwood, 
Whiteland, Windfall, and Morristown to 
Madison, Johnson and Tipton Counties, 
IN; Carbondale, Cairo, West Frankfort, 
Barrington to Jackson, Alexander, 
Franklin and Cook Counties, IL; St. 
Joseph, Benton Harbor, Niles, Buchanan, 
Sturgis and Three Rivers to Berrien and 
St. Joseph Counties, MI; Madison to 
Dane County, WI; Prairie du Chien to 
Crawford County, WI; Swedesboro to

Gloucester County, NJ; Le Sueur to Le 
Sueur County, MN; Cokato,
Montgomery, Watertown, Winsted, Blue 
Earth, Winthrop, and Glencoe to Wright, 
Carver, McLeod, Fairibault and Sibley 
Counties, M N; Bowling Green to Warren 
County, KY; Austin to Mower County, 
MN; Rittman to Summit County, OH; 
Akron to Wayne County, OH; Silver 
Springs to Wyoming County, NY;
Monroe City, Laclede, Chillicothe to 
Marion, Linn and Livingston Counties, 
MO; Chillicothe to Livingston County, 
MO; Pottstown to Montgomery County, 
PA; Gloucester to Essex County, MA; 
Cudahy to Milwaukee County, WI; 
Lexington to Fayette County, KY; 
Boonville and Moberly to Cooper and 
Randolph Counties, MO; Fairport to 
Lake County, OH; Macon, Marshall, 
Moberly, and Milan to Macon, Saline, 
Randolph, and Sullivan Counties, MO;
St. Joseph to Buchanan County, MO; 
Waseca and Fairmont to Waseca and 
Martin Counties, MN; Alton and 
Streator to Alton and La Salle Counties, 
IL; Muncie, Laped and Winchester to 
Delaware, Madison and Randolph 
Comities, IN; Dunkirk to Jay County, IN; 
Winchester to Randolph County, IN; 
Clarksburg and Wheeling to Harrison 
and Ohio Counties, WV; Washington to 
Washington County, PA; Lancaster to 
Fairfield County, OH; South 
Connellsville to Fayette County, PA; 
Fairmont to Marion County, WV; 
Bloomington, Champaign, Chanute Field, 
Danville, Freeport, Galesburg,
Petersburg, and Rockford to McLean, 
Champaign, Vermillion, Stephenson, 
Knox, Menard, and Winnebago 
Counties, IL; Flint, Lansing, Muskegon, 
Owosso, Port Huron, Saginaw and 
Sturgis to Genessee, Ingham, Muskegon, 
Shiawassee, St. Clair, Saginaw and St. 
Joseph Counties, MI; McKees Rocks to 
Allegheny County, PA; Clinton to 
Clinton County, IA; Duluth to St. Louis 
County, MN; Ft. Wayne to Allen County, 
IA; Onalaska to La Crosse County, WI; 
St. Joseph to Buchanon 
County, MO; Springfield to Sangamon 
County, IL; South Bend to St. Joseph 
County, IN; Terre Haute to Vigo County, 
IN; Evansville to Vandenburg County,
IN; Escanaba to Deta County, MI: 
Youngstown to Mahoning County, OH; 
Erie to Erie Couty, PA; Binghamton and 
Conklin to Broome County, NY: (c) 
remove facilities limitations; (d) remove 
package restrictions, where applicable;
(e) remove restrictions to traffic moving 
from, to or between various types of 
warehouses and facilities; (3) Sub-No.
89: (a) broaden commodity description 
from meats and packinghouse products, 
etc. to "such commodities as are dealt in 
by food business houses”; (b) remove

the facilities limitation; (4) Sub-No. 109:
(a) broaden the commodity description 
from pressed wood, buffing and 
polishing compounds, bird seed, bird 
gravel, etc. to “such commodities as are 
dealt in by food business houses”; (b) 
broaden Rochester, N Y to Monroe 
County, NY: (5) Sub-No. 115: (a) broaden 
the commodity description from frozen 
foods to “such commodities as are dealt 
in by food business houses” ; (b) broaden 
Darien, WI; to Walworth County, WI; (c) 
remove interline restrictions; (6) Sub- 
NO . 165: (a) broaden the commodity 
description from com syrup, com starch, 
dextrin, etc., to "such commodities as 
are dealt in by food business houses”;
(b) broaden Lafayette, IN; to Tippecanoe 
County, IN; (c) remove restriction 
limiting service to bulk commodities; (d) 
remove the “originating at” restrictions;
(7) Sub-No. 183: (a) broaden the 
commodity description from corn 
products, soybean products, etc. to 
“such commodities as are dealt in by 
food business houses” ; (b) broaden the 
territory from specific facilities at 
Decatur, IL, to Macon County, IL; (c) 
remove restrictions limiting service to 
bulk commodities; (d) remove the 
"originating at” restriction; (8) Sub-No. 
194: (a) broaden the commodity 
description from gypsum, gypsum 
products, asphalt and composition 
roofing products, insulating materials, 
etc, to “building and insulating 
materials” (b) broaden Edgewater and 
Carteret, NJ, Pittston, PA, to Bergen and 
Middlesex Counties, NJ and Luzerne 
County, PA; (c) remove the facilities 
limitation at Philadelphia; (d) remove 
the “mixed loads” limitations; (9) Sub- 
No. 198: (a) broaden commodity 
description from animal and vegetable 
oils and products, etc. to “ such 
commodities as are dealt in by food 
business houses” ; (b) remove the 
facilities limitation located Will County 
with Will County, IL; (c) remove 
restrictions limiting service to bulk 
commodities; fd) remove the 
“origination at or destined to” 
restrictions; (10) Sub-No. E217: (a) 
broaden the commodity description from 
gypsum and gypsum products, asphalt 
and composition roofing products, etc. to 
"building and insulating materials” ; (b) 
remove the “in bulk” restrictions; (11) 
Sub-No.E241: (a) broaden the 
commodity description from asphalt, 
boards, caps, cement, clamps, etc. to 
“building and insulating materials” ; (b) 
broaden Chicago Heights, IL to Cook 
County, IL; In each of the above 
numbered certificates replace existing 
one-way authority with radial authority 
between numerous points throughout 
the United States.
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M C 123279 (Sub-8)X, filed May 29, 
1981, and published in the Federal 
Register June 16,1981, republished as 
corrected this issue. Applicant: 
CHARTER EXPRESS, INC., 8418 
Tallmadge Rd., R.D. No. 6, Ravenna, OH  
44266. Representative: William P. 
Jackson, Jr., P.O. Box 1240, Arlington,
V A  22210. Applicant seeks to remove 
restrictions in its Sub-Nos. 3F and 5F 
certificates to (1) broaden its commodity 
description from paper and paper 
products, to “pulp, paper and related 
products”, in Sub-No. 3F; (2) replace its 
facilities with city or county-wide 
authority: in Sub-No. 3F, facilities at or 
near Boston, M A  with Boston, M A; and 
in Sub-No. 5F, facilities at or near 
Northampton, Wadsworth, and West 
Salem, OH, with Summit, Medina and 
Wayne Counites, OH; and (3) change 
one-way to radial authority between 
Boston, M A, and points in OH, MI, IN,
IL, and WI, in Sub-No. 3F. The purpose 
of this republication is to substitute 
Summit County for Clark County, as 
previously published.

M C 133324 (Sub-8)X, filed June 22,
1981, previously published in the Federal 
Register of July 20,1981, republished as 
corrected this issue. Applicant: CA R  
CARRIERS, INC., 13101 South Torrence 
Avenue, Chicago, IL 60633. 
Representative: William D. Brejcha, 10 
South LaSalle Street, Suite 1600,
Chicago, IL 60603. Applicant seeks to 
remove restrictions in its lead and Sub- 
Nos. 4F and 6F, certificates: (A) to 
broaden the commodity description to
(1) “transportation equipment” from 
new automobiles, new trucks, and new 
chassis, in initial movements, in 
truckaway service, automobiles, trucks, 
and chassis, new and used, unfinished, 
and/or wrecked, in subsequent or 
secondary movements, in truckaway 
service, new automobiles, trucks, 
chassis, commerical automotive 
vehicles, and unfinished automotive 
vehicles, in initial movements, in 
truckaway service, and new automotive 
vehicles, chassis, and automobile show 
equipment, displays, and advertising 
matter when moving with these 
commodities, in initial movements, in 
truckaway service, in paragraphs 1, 2,4, 
9 and 10 of its lead; (2) "transportation 
equipment and machinery” from 
automobiles, trucks, tractors, chassis, 
and commercial automotives vehicle, 
new, used, unfinished, and wrecked in 
subsequent or secondary movements# in 
driveaway service, new automobiles, 
new trucks, new tractors (except farm 
tractors), new chassis and parts 
therefor, when moving with these 
commodities, and automobile show 
displays, when moving with display

vehicles in initial movements, in 
truckaway service, and new bodies and 
parts therefor when moving with new 
bodies and automobile show displays 
when moving with display bodies, 
automobiles, chassis, station wagons, 
trucks, and truck tractors, in initial 
movements, in truckaway service, and 
automobiles, trucks, truck tractors, and 
chassis in initial movements, in 
truckaway service in paragraphs 3, 5, 6,
7, 8, and 11 of its lead, (3) to 
“machinery” from farm and industrial 
tractors in paragraph 12 of its lead; (4J 
“transportation equipment” from new 
automobiles, in initial movements, in 
truckaway service in its Sub-No. 4F; (5) 
“ transportation equipment” from motor 
vehicles, in initial movements in its Sub- 
No. 6F; (B) to remove the restrictions: (1) 
against applicant’s interline operations 
with either Automobile Carriers, Inc. or 
C  & J Commercial Driveaway, Inc. “by a 
coupling of the initial movement rights 
of one with the secondary movement 
rights of the other for through 
transportation of traffic under such 
combination” in paragraphs 1-12 of its • 
lead, (2) limiting service “from places of 
manufacture and assembly” in 
paragraphs 1 and 4 of its lead; (3) 
limiting service to named facilities, 
including railheads, in paragraphs 1, 2, 3, 
9,10, and 11 of its lead; (4) against the 
transportation of platform, warehouse, 
and lift trucks in paragraph 11 of its 
lead; (5) limiting service to the 
transportation of traffic having a prior 
movement by rail or water to Chicago,
IL in paragraph 12 of its lead; (6) limiting 
service to movements “in mixed loads 
with motor vehicles otherwise 
authorized” in paragraph 12 of its lead,
(7) prohibiting service from Cook 
County, IL to Memphis, TN in paragraph 
11 of its lead; and (8) against 
transportation of “ trailers” and against 
service to A L and HI in its Sub-No. 6F; 
(C) to replace the one-way operations 
authorized paragraphs 1-12 of its lead of 
its lead and Sub-Nos. 4F and 6F with 
radial authority; (D) to broaden the 
territorial scope to county wide 
authority: (1) replace Omaha, NE, with 
Douglas and Sarpy Counties, NE in 
paragraph la  of its lead; (2) replace 
Indianapolis, IN with Marion County, IN 
in paragraph lb  of its lead; (3) replace 
Hegewisch, IL with Chicago, IL in 
paragraphs 5 and 7 of its lead; (4) 
replace Wixom, MI with Oakland 
County, MI in its Sub-No. 4F; and (5) 
replace Battle Creek, MI with Calhoun 
County, MI in its Sub-No. 6F. The 
purpose of this republication is to 
correct the carrier’s ZIP code address 
and in part D(3) to replace Hegewisch,
IL with Chicago, IL, inasmuch as

Hegewisch is within the city limits of Chicago.
M C 150328 (Sub-2)X, filed July 27,

1981. Applicant: SHAFER T R U CK IN G  C O ., INC., 4726-Ball Camp Pike, 
Knoxville, TN 37921. Representative: 
Henry E. Seaton, 929 Pennsylvania Bldg., 
425 13th St., N.W ., Washington, D C  
20004. Applicant seeks to remove 
restrictions in its Sub-No. IF  certificate 
to (A) broaden the commodity 
description from part (1) concrete pipes, 
conduits and manholes, and part (2) 
materials used in the installation of 
pipes and conduits, to “commodities 
which because of size or weight require 
the use of special equipment and clay, 
concrete, glass or stone products” ; (B) 
replace named facilities at or near 
Knoxville, TN, with county-wide 
authority in Knox County, TN and (C) 
replace one way with radial authority 
between Knox County, TN, and points in 
G A , KY, N C, SC, TN, V A  and W V.
[FR Doc. 81-23780 Filed 8-13-81; 8:45 am]
BILLING CODE 7035-01-M

INTERNATIONAL DEVELOPMENT 
COOPERATION AGENCY

Agency for International Development

Regulatory Flexibility Act; Plan for 
Periodic Review of Regulations
AGENCY: Agency for International 
Development.
ACTION: Plan for periodic review of 
regulations.

SUMMARY: The Regulatory Flexibility 
Act requires that each government 
agency review existing and proposed 
regulations that have a significant 
economic impact on a substantial 
number of small entities, such as small 
businesses, small organizations, and 
small governmental jurisdictions, this 
notice is to meet the A ct’s requirement 
that a plan be published for the review 
of existing Agency regulations.
DATE: Comments solicited in this plan 
are due by September 14,1981.
ADDRESS: Comments should be 
submitted to the following address: Mr. 
Joseph R. Ellis, Room 113, SA-8, Office 
of Management Planning, Agency for 
International Development, Washington, 
D.C. 20523.
FOR FURTHER INFORMATION CONTACT: 
Joseph R. Ellis at (202) 235-2386. 
SUPPLEMENTARY INFORMATION: The 
Regulatory Flexibility Act (RFA) Pub. L. 
96-354 codified at 5 U .S.C. 601 et seq., 
requires that Federal agencies take into 
account how their regulations affect 
“small entities,” including small
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businesses, small organizations, and 
small governmental jurisdictions. The 
Act’s basic purpose is to establish as a 
principle of regulatory issuance that 
agencies shall endeavor, consistent with 
the objectives of the rule and applicable 
statutes, to fit regulatory and 
informational requirements to the scale 
of the businesses, organizations, and 
governmental jurisdictions subject to 
regulation.

Section 610 of the Act requires each 
agency to publish in the Federal Register 
a plan for the periodic review of existing 
rules issued by the Agency which have 
or will have a significant economic 
impact on a substantial number of small 
entities. The plan must provide for the 
review of all such agency rules existing 
on January 1,1981, within ten years.
Such rules adopted after January 1,1981, 
must be reviewed within ten years of 
their publication as final rules.

The purpose of the periodic reviews of 
regulations is to determine whether such 
rules should be continued without 
change, or should be amended or 
rescinded, to minimize any significant 
economic impact of the rules upon a 
substantial number of small businesses, 
small organizations, or small 
governmental jurisdictions.

A ID  has screened its existing 
regulations and has tentatively 
concluded that none of its regulations 
causes significant economic impact on a 
substantial number of small entities. 
However, the Agency invites and 
welcomes comments and suggestions 
from the public with respect to this 
conclusion. If any member of the public 
believes that any specific existing 
regulations have a significant impact on 
a substantial number of small entities, 
we would appreciate receiving 
appropriate comments. Comments 
should be provided in the following 
format:
TITLE OF REGULATION:

Code of Federal Regulation (CFR) 
citation.

Description of economic effects on 
small entities, especially on the 
commenting person or organization.
RECOMMENDATIONS FOR CHANGES:

When AID promulgates new 
regulations for which it prepares an 
initial regulatory Flexibility Analysis, it 
will indicate in the preamble to the final 
regulation when the regulation will be 
subsequently reviewed within ten years.

The Agency may decide to amend this 
plan for review of regulations under the 
Regulatory Flexibility Act after the 
receipt of relevant public comments.

Dated: July 31,1981.
Hugh L. Dwelley,
Acting A ssistant Adm inistrator fo r Program 
and Management Services.
[FR Doc. 81-23833 Filed 8-13-81; 8:45 am]
BILLING CODE 4710-02-M

DEPARTMENT OF JUSTICE

Office of the Attorney General
[O rder No. 953-81]

Order Instituting Hearing on 
Application of Seattle Times Co. and 
Hearst Corp. for Approval of Joint 
Operating Arrangement

Pursuant to the Newspaper 
Preservation Act, 15 U .S.C. 1801 etseq., 
and the Department of Justice 
regulations promulgated thereunder (28 
CFR Part 48), The Hearst Corporation, 
publisher of the Seattle Post- 
Intelligencer, and the Seattle Times 
Company (the “Applicants”), filed with 
the Attorney General an Application for 
Approval of a Joint Operating 
Arrangement on March 27,1981.

On May 29,1981 the Assistant 
Attorney General for the Antitrust 
Division, after review of documents and 
information provided by the Applicants, 
submitted a Report to the Attorney 
General which identified “material 
issues of fact” raised by the Application 
and requested that a hearing be 
convened before an administrative law 
judge to resolve these material issues.

In reply comments to the Report of the 
Assistant Attorney General, the 
Applicants have requested that I decide 
this matter without a hearing on the 
grounds that no material issues of fact 
are presented by the Application, and 
that a protracted factual hearing would 
have a devastatingly negative effect on 
the competitive prospects of the Seattle 
Post-Intelligencer.

The public record reveals that some 
200 other submissions have been filed 
by interested persons, virtually all of 
which request that a hearing be 
convened to explore important issues of 
f^pt.

The Newspaper Preservation Act 
provides that the Attorney General shall 
grant prior written consent and thus a 
limited antitrust exemption to a 
proposed joint operating arrangement if, 
based upon the entire record, the 
Attorney General finds that not more 
than one of the applicants is other than 
a failing newspaper, and that approval 
would effectuate the policy and purpose 
of the A ct. 15 U .S.C. 1803(b).

I recognize the important policy 
considerations which undergird the 
Newspaper Preservation Act. On the

other hand, I am required to make 
specific findings of fact and law and 
cannot, based upon the current factual 
record, determine whether approval or 
disapproval of the instant application 
would be consonant with the letter and 
spirit of the Newspaper Preservation 
Act. I therefore find that a hearing is 
necessary to resolve the factual issues 
raised in the Report of the Antitrust 
Division.

In view of the potential costs of 
protracted hearings, however, and in 
view of the fact that a substantial 
portion of the record for decision has 
already been developed, I further find 
that the necessary presentation of 
witnesses and review of the evidence by 
an administrative law judge should be 
completed expeditiously. Accordingly, I 
intend to grant few petitions to 
intervene pursuant to 28 CFR 48.11.1 
urge groups of persons with common 
interests in these proceedings such as:
(1) elected officials, (2) employees and
(3) advertisers and competitors, each to 
select a collective representative to 
apply for intervention as a party to the 
hearing. The hearing will be public, and 
any person alleging a genuine interest in 
the outcome of the proceeding may file 
proposed findings of fact and 
conclusions of law in such manner as 
the administrative law judge may direct.

In view of the foregoing, pursuant to 
28 CFR 48.8(c) I hereby order that:

1. A  hearing on the instant 
Application of the Seattle Times 
Company and The Hearst Corporation 
be held in the City of Seattle, 
Washington, in accordance with 28 CFR  
48.10;

2. The hearing record be closed within 
60 days after the appointment of an 
administrative law Judge by the 
Assistant Attorney General for 
Administration;

3. Within 20 days after the close of the
hearing record, the administrative law 
judge issue a recommended decision 
supported by findings of fact and 
conclusions of law responsive to the 
following issues: ,

a. Whether the Seattle Post- 
Intelligencer is a “ failing newspaper” 
within the meaning of 15 U .S.C. 1803(b); 
and

b. Whether approval of the proposed 
joint operating arrangement would 
effectuate the policy and purpose of the 
Newspaper Preservation Act.

Dated: August 7,1981.
WilKam French Smith,
Attorney General.
[FR Doc. 81-23652 Filed 8-13-81; 8:45 am]
BILLING CODE 4410-01-M
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DEPARTMENT OF LABOR

Employment and Training 
Administration

Allied Corp., et al.; Investigations 
Regarding Certifications of Eligibility 
To Apply for Worker Adjustment 
Assistance

Petitions have been filed with the 
Secretary of Labor under Section 221 (a) 
of the Trade Act of 1974 (“the Act”) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
Section 221 (a) of the Act and 29 CFR  
90.12.

The purpose of each of the 
investigations is to determine whether 
absolute or relative increases of imports 
of articles like or directly competitive

with articles produced by the workers' 
firm or an appropriate subdivision 
thereof have contributed importantly to 
an absolute decline in sales or 
production, or both, of such firm or 
subdivision and to the actual or 
threatened total or partical separation of 
a significant number or proportion of the 
workers of such firm or subdivision.

Petitioners meeting these eligibility 
requirements will be certified as eligible 
to apply for adjustment assistance under 
Title II, Chapter 2, of the Act in 
accordance with the provisions of 
Subpart B of 29 CFR Part 90. The
investigations will further relate, a s ___
appropriate, to the determination of the 
date on which total or partial 
separations began or threatened to 
begin and the subdivision of the firm 
involved.

Pursuant to 29 CFR 90.13, the 
petitioners or any other persons showing 
a substantial interest in the subject

matter of the investigations may request 
a public hearing, provided such request 
is filed in writing with the Director, 
Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than August 24,1981.

Interested persons áre invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than August 24,1981.

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 601 D Street, N.W ., Washington 
D.C. 20213.

Signed at Washington, D.C. this 31st day of 
July 1981.
Marvin M . Fooks,
Director, O ffice o f Trade Adjustm ent 
A ssistance.

Petitioner Union/workers or former workers of— Location

Allied Corp., Automotive Products Division (workers).. Greenville, A la....___
Anita Foundations Inc. (ILGWU)........ .................___ ..... New York, N.Y..........;
Aurora Undergarments Company, Inc. (ILGW U)...»....» Brooklyn, N.Y______
Bakers Park Mining & Miling (workers). . . . . . . . . . . . . . Silverton, Colo..........
Chester County Sportswear (company)______ .».____ Henderson, Term .......
Glen Maid Lingerie, Inc. (ILGW U)..,_______ ________  North Troy, N .Y____
I.P.M. Development Engineering (workers)_______ .... St. Joseph, M ich___
Reporduction Technologies, Inc. (company)....__......»' Elkhart, Ind________
Roller Bearing Co. of America (UAW)........ „....____ ... Aiken, S .C _____ ___
Roller Bearing Co. of America (UAW)__ ____ ______  Trenton, N .J_______
Roller Bearing Co. of America (UAW)__________ ...... Hartsvüle, S.C ...........
Salant & Salant (company)....._________________ .... Loretto, Term............
Salant & Salant (company)....................... ..................... Lawrenceburg, Tenn.
Salant & Salant (company)........ .....................................Henderson, Tenn......
Salant & Salant (company)....... ......................................Jackson, Tenn______
Royal Park, Inc............... ...................................................Borger, Tex ________
Crompton & Knowles Corp. (company)..___ ................ Charlotte, N.C_____

Crompton & Knowles Corp. (company).......... .. Burlington, N .C ..».__

Crompton & Knowles Corp. (company)....»».»...».....».» Mooresville, N .C .......

Jafree Shirt Company, Inc. (company)_____ ............... WythevMIe, V a...........

GTE Products Corp. (workers)______ .....___ ___ ......... Montoursville, Pa.».».
GTE Products Corp. (workers).»»__ _____ ________ .... Dyersburg, Tenn___

Appendix

Date
received

Date of 
petition Petition No. Articles produced

.....  7/24/81 7/17/81 TA-W -12,862.... ... Seatbelts for Ford autos and trucks.

.....  7/30/81 7/20/81 TA-W -12,863.... ... Brassiere and halters.

.....  7/30/81 7/20/81 TA-W -12,864.... ... Panties.

.....  7/30/81 7/23/81 TA-W -12,865.... ... Lead, zinc, gold, silver, and copper concentrates.

.....  7/30/81 7/24/81 TA-W -12,866.... ... Childrens jeans and sportswear.

.....  6/29/81 6/19/81 TA-W -12,867.... ... Ladies' lingerie and sleepwear.
..... 7/14/81 7/8/81 TA-W -12,868.... ... High fidelity turntables.

.....  7/30/81 7/22/81 TA-W -12,869.... ... Magnetic tape recorders, audio and data recorders.

.....  7/14/81 7/6/81 TA-W -12,870.... ... Roller bearings, bushings, and tolerance rings.

.....  7/14/81 7/6/81 TA-W -12,871.... ... Roller bearings, bushings, and tolerance rings.

.....  7/14/81 7/6/81 TA-W -12,872.... ... Roller bearings, bushings, and tolerance rings.

......  7/30/81 7/24/81 TA-W -12,873.... ... Basic jeans.
..... 7/30/81 7/24/81 TA-W -12,874.... ... Men's shuts and women's blouses.
.....  7/30/81 7/24/81 TA-W -12,875.,...... Basic jeans.
.....  7/30/81 7/24/81 TA-W -12,876.... ... Jeans warehouse.
.....  7/29/81 7/22/81 TA-W -12,877........ Jackets, vests and skirts for women.
.....  7/31/81 7/22/81 TA-W -12,878.... ... Broad weaving looms, narrow fabric looms and 

repair parts.
.....  7/31/81 7/22/81 TA-W -12,879.... ... Broad weaving looms, narrow fabric looms and 

repair parts.
.....  7/31/81 7/22/81 TA-W -12,880.... ... Broad weaving looms, narrow fabric looms and 

repair parts.
.....  7/31/81 7/22/81 TA-W -12,881.... ... Men's shirts and ladies’ blouses, dresses and 

sportswear
..... 7/31/81 7/22/81 TA-W -12,882.... ... Photo flash products.
.....  7/31/81 7/24/81 TA-W -12,883.... ... Photo flash products.

[FR Doc. 81-23807 Filed 8-13-81; 8:45 am] 
BILLING CODE 4510-28-M

Armstrong Investigations Regarding 
Certifications of Eligibility To Apply for 
Worker Adjustment Assistance

Petitions have been filed with the 
Secretary of Labor under Section 221 (a) 
of the Trade Act of 1974 (“the Act” ) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
Section 221 (a) of the Act and 29 CFR  
90.12.

The purpose of each of the 
investigations is to determine whether

absolute or relative increases of imports 
of articles dike or directly competitive 
with articles produced by the workers’ 
firm or an appropriate subdivision 
thereof have contributed importantly to 
an absolute decline in sales or 
production, or both, of such firm or 
subdivision and to the actual or 
threatened total or partial separation of 
a significant number or proportion of the 
workers of such firm or subdivision.

Petitioners meeting these eligibility 
requirements will be certified as eligible 
to apply for adjustment assistance under 
Title II, Chapter 2, of the Act in 
accordance with the provisions of

Subpart B of 29 CFR Part 90. The 
investigations will further relate, as 
appropriate, to the determination of the 
date on which total or partial 
separations began or threatened to 
begin and the subdivision of the firm 
involved.

Pursuant to 29 CFR 90.13, the 
petitioners or any other persons showing 
a substantial interest in the subject 
matter of the investigations may request 
a public hearing, provided such request 
is filed in writing with the Director, 

l Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than August 24,1981.
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Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than August 24,1981.

The petitions filed in this case are

available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 601D  Street, N.W ., Washington, 
D.C. 20213.

Signed at Washington, D .C . this 10th day of 
August, 1981.
Harold A . Brait,
Acting Director, O ffice o f Trade Adjustment 
A ssistance.

Appendix

Petitioner Union/workers or former workers of— Location Date Date o f
received petition Petition No. Articles produced

(The) Armstong Rubber Co. (URW)— ---------—---------Madison. Tenn............ ..............................
Avanti Co. (workers)—..... — ............ ——- .....................Wyandotte, M i c h —  --------------
DuQuoin Packing C o (workers)—— — — .............. —  DuQuom, III.....................— •— ----------

James Textile Corp. (company)---------------- ------- -------- North Bergen, N .J-----------------------------
L. Mazzuca Birick (workers)—.... — ------ — ------------- S i Louis, Mo— — — — — ----------------
Midway Shake Co. (workers)------------------------------------Tillamook, Oreg.......................................
Penbee Manufacturing Corp. (company)---------------—  Lumberton, N .C .............. ........................
Lancaster Glass Corp. (workers)......... ...... .................... Lancaster, Ohio (W. Mam StK .— .—
Lancaster Glass Corp. (workers)------------------------------ Lancaster, Ohio (South Ewing)------------
Hide-Away Creations, Ltd. (ILGWU).................... ..........  New York, N.Y......................- ...............

8/3/81 7/28/81 TA-W -12,884.... ... Passenger car size tires.
7/31/81 7/23/81 TA-W -12,885.... ... Fasteners.
8/3/81 7/27/81 TA-W -12.886.... ... Slaughter, sell and distribute beef and pork, proc- 

ess by-products items.
8/3/81 7/28/81 TA-W -12,887.... ... Women’s knitwear.

7/30/81 7/22/81 TA-W -12,888.... ... Auto Dealership.
8/4/81 7/26/81 TA-W -12,889.... ... Shakes and shingles for roofing.
8/3/81 7/28/81 TA-W -12.890.... ... Women’s knitwear.
8/5/81 7/30/81 TA-W -12,891.... Components for electronic tubes.
8/5/81 7/30/81 TA-W -12,892........ Assembles component parts.

7/24/81 7/20/81 TA-W -12.893... .... Ladies' leather jackets and car coats.

(FR Doc. 81-23808 Filed 8-13-81: 8:45 am) 
BILUNG CODE 4510-28-M

[TA -W -9741]

Bridon American Corp. Kingston, 
Pennsylvania; Termination of 
Investigation

Pursuant to Section 221 of the Trade 
Act of 1974, an investigation was 
initiated on August 4,1980 in response 
to a worker petition received on July 31» 
1980 which was filed on behalf of the 
workers at Bridon American 
Corporation^ Kingston, Pennsylvania.

The petitioner has requested that the 
petition be withdrawn. Consequently 
further investigation in this case would 
serve no purpose; and the investigation 
has been terminated.

Signed in Washington, D.C. this 3rd day of 
August 1981,
Marvin M. Fooks,
Director, O ffice o f Trade Adjustment 
A ssistance.[FR Doc. 81-23804 Filed 8-13-81: 8:45 am]
BILLING CODE 4510-28-M

[TA -W -10,413]

Bridon American Corp., Exeter, 
Pennsylvania; Termination of 
Investigation

Pursuant to Section 221 of the Trade 
Act of 1974, an investigation was 
initiated on August 25,1980 in response 
to a worker petition received on August
15,1980 which was filed on behalf of the 
workers at Bridon American 
Corporation, Exeter, Pennsylvania.

The petitioner has requested that the 
petition be withdrawn. Consequently 
further investigation in this case would 
serve no purpose; and the investigation 
has been terminated.

Signed in Washington, D .C. this 3rd day of 
August 1981.
Marvin M . Fooks,
Director, O ffice o f Trade Adjustm ent 
Assistance.[FR Doc. 81-23803 Filed 8-13-81; 8:45 am)
BILUNG CODE 4510-28-M

[TA -W -10,311 J

J&S Investments, Inc., South Holland,. 
Illinois; Termination of Investigation

Pursuant to Section 221 of the Trade 
Act of 1974, an investigation was 
initiated on August 18,1980 in response 
to a worker petition received on August 
11,1930 which was filed on behalf of the 
workers of ]&S Investments, 
Incorporated, South Holland, Illinois.

The petitioner has requested that the 
petition be withdrawn. Consequently 
further investigation in this case would 
serve no purpose; and the investigation 
has been terminated.

Signed in Washington, D .C. this 3rd day of 
August 1981.
Marvin M . Fooks,
Director, O ffice o f Trade Adjustm ent 
Assistance.[FR Doc. 81-23802 Filed 8-13-81:8:45 am)
BILUNG CODE 4510-28-M

[TA -W -9673]

Michigan Plating and Stamping, Grand 
Rapids, Michigan; Affirmative 
Determination Regarding Application 
for Reconsideration

On June 9,1981 the Department issued 
a negative determination regarding 
eligibility to apply for worker 
adjustment assistance for workers of 
Michigan Plating and Stamping, Grand 
Rapids, Michigan. The denial was 
published in the Federal Register on 
June 23,1981 (46 FR 32528).

Subsequently, the workers petitioned 
the United States Court of International 
Trade in New York City for review of 
the denial, based largely on alleged 
competitive bumper imports from 
Canada which reportedly displaced 
production at the Grand Rapids plant.

C onclusion

Under the circumstances and on its 
own motion, the Department of Labor 
agrees to grant administrative 
reconsideration. Signed at Washington, 
D.C. this 0th day of August 1981.

Bert Lewis,
Adm inistrator, Unemployment Insurance 
Service.[FR Doc. 81-23806 Filed 8-13-81; 8:45 am]
BILUNG CODE 4510-28-M
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[T A -W -11,199]

Patton Shirt Manufacturing Co., Inc.; 
Termination of Investigation

Pursuant to Section 221 of the Trade 
Act of 1974, an investigation was 
initiated on October 6,1980 in response 
to a worker petition received on 
September 23,1980 which was filed by 
the United Garment Workers of 
America on behalf of workers at Patton 
Shirt Manufacturing Company, 
Incorporated, Patton, Pennsylvania.

All workers were separated from the 
subject firm more than one year prior to 
the date of the petition. Section 223 of 
the Act specifies that no certification 
may apply to any worker whose last 
separation occurred more than one year 
before the date of the petition. 
Consequently further investigation in 
this case would serve no purpose, and 
the investigation has been terminated.

Signed in Washington, D.C., this 3d day of 
August 1981.
Marvin M . Fooks,
Director, O ffice o f Trade Adjustm ent 
Assistance.
[FR Doc. 81-23809 Filed 8-13-81; 8:45 ami 
BILLING CODE 4510-28-M

[TA-W -12,0561

Town and Country Shoes, Inc., Sedalia, 
Missouri; Termination of Investigation

Pursuant to Section 221 of the Trade 
Act of 1974, an investigation was 
initiated on January 12,1981 in response 
to a worker petition received on January
5,1981 which was filed on behalf of the 
workers at Town and Country Shoes, 
Incorporated, Sedalia, Missouri.

The petitioning group of workers are 
subject to an ongoing investigation for 
which a determination has not yet been 
issued (TA-W-11,143). Consequently 
further investigation in this case would 
serve no purpose; and the investigation 
has been terminated.

Signed in Washington, D.C. this 3rd day of 
August 1981.
Marvin M . Fooks,
Director, O ffice o f Trade Adjustm ent 
Assistance.
[FR Doc. 81-23805 Filed 8-13-81; 8:45 am)
BILUNG CODE 4510-28-M

Mine Safety and Health Administration 

[Docket No. M -81-153-C ]

Badger Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard

Badger Coal Company, P.O. Box 456, 
Philippi, West Virginia 26416 has filed a

petition to modify the application of 30 
CFR 49.6(a)(1) (equipment and 
máintenance requirements; mine rescue 
teams) to its Badger No. 14 and No. 15 
Mines, Boulder Mine, Grand Badger No.
1 and No. 1A Mines, all located 
throughout the state of West Virginia. 
The petition is filed under Section 101(c) 
of the Federal Mine Safety and Health 
Act of 1977.

A  summary of the petitioner’s 
statements follows:

1. The petition concerns the 
requirement that each mine rescue 
station be equipped with twelve self- 
contained oxygen breathing apparatus, 
each with a minimum of two hours 
capacity (approved under Subpart H of 
part 11 of this title) and any necessary 
equipment for testing such breathing 
apparatus.

2. As an alternative method, petitioner 
proposes to supply six self-contained 
oxygen breathing apparatus to equip its 
mine rescue team. In support of this 
proposed alternative, petitioner states 
that:

a. One fully equipped mine rescue 
team exists at the mine and 
arrangements exist for a second team to 
be available at all times when miners 
are underground. This back-up team is 
located no more than two hours travel 
time from the mine rescue station;

b. The second team will be fully 
equipped with self-contained oxygen 
breathing apparatus and required 
accessories which they will provide 
themselves.

3. Petitioner states that the proposed 
alternative method will provide the 
same degreee of safety for the miners 
affected as that afforded by the 
standard.

Request for Comments

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked oy 
received in the office on or before 
September 14,1981. Copies of the 
petition áre available for inspection at 
that address.

Dated: August 6,1981.
Patricia W . Silvey,
Acting Director. O ffice o f Standards. 
Regulations and Variances.

[FR Doc. 81-23800 Filed 8-13-81; 8:45 am)

BILUNG CODE 4510-43-M

[D ocket No. M -81-147-C ]

Beckley Coal Mining Co; Petition for 
Modification of Application of 
Mandatory Safety Standard

Beckley Coal Mining Company, P.O. 
Box 145, Glen Daniel, West Virignia 
25844 has filed a petiton to modify the 
application of 30 CFR 49.6(a)(1) 
(equipment and maintenance 
requirements; mine rescue teams) to its 
Beckley Mine located in Raleigh County, 
West Virginia. The petition is filed 
under Section 101(c) of the Federal Mine 
Safety and Health Act of 1977.

A  summary of the petitioner’s 
statements follows:

1. The petition concerns the 
requirement that each mine rescue 
station be equipped with twelve self- 
contained oxygen breathing apparatus, 
each With a minimum of two hours 
capacity (approved under Subpart H  of 
Part 11 of this title) and any necessary 
equipment for testing such breathing 
apparatus.

2. As an alternative method, petitioner 
proposes to provide nine self-contained 
oxygen breathing apparatus at its mine 
rescue station in conjunction with the 
availability of the back-up rescue team 
of Maple Meadow Mining Company.

3. In support of this alternative 
method, petitioner states that:

a. The mine rescue team consists of 
six members;

b. West Virginia state code requires 
that the first mine rescue team cannot 
enter the mine until one six-member 
back-up team is stationed at the mine 
portal;

c. Maple Meadow Mining Comapny 
operates a mine 7.9 miles from 
petitioner’s mine and that company 
maintains a mine rescue team with six 
self-contained oxygen breathing 
apparatus; travel time between the two 
mines is twelve minutes; and

d. Twenty-four hour a day 
communication can be established 
between the two companies.

4. Petitioner states that the alternative 
method outlined above will provide the 
same measure of safety to the miners 
affected as that afforded by the 
standard.

Request for Comments
Persons intersted in this petition may 

furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
September 14,1981. Copies of the
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petition are available for inspection at 
that address.

Dated: August 6,1981.
Patricia W . Silvey,
Acting Director, O ffice o f Standards, 
Regulations and Variances.
[FR Doc. 81-23798 Filed 8-13-81; 8:45 am]
BILLING CODE 4510-43-M

[Docket No. M -81-151-C]

Consolidation Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard

Consolidation Coal Company, Consol 
Plaza, Pittsburgh, Pennsylvania 15241 
has filed a petition to modify the 
application of 30 CFR 75.305 (weekly 
examinations for hazardous conditions) 
to its Humphrey No. 7 mine located in 
Monongalia County, West Virginia. The 
petition is filed under Section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977.

A  summary of the petitioner’s 
statements follows:

1. The petition concerns the 
requirement that return air courses be 
examined in their entirety on a weekly 
basis.

2. Adverse roof conditions have 
rendered several air courses virtually 
impassable. *

3. As an alternative method, petitioner 
proposes to establish and maintain 
specified air monitoring stations and 
record the results of the weekly methane 
and air readings in a date book at each 
location.

4. Petitioner states that this 
alternative method will provide the 
same degree of safety to the miners 
affected as that afforded by the 
standard.
Request for Comments

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
September 14,1981. Copies of the 
petition are available for inspection at 
that address.

Dated: August 6,1981.
Patricia W . Silvey,
Acting Director. O ffice o f Standards, 
Regulations and Variances.
|FR Doc. 81-23801 Filed 8-13-81; 8:45 am]
BILUNG CODE 4510-43-M

[Docket No. M -81-138-C]

Red Hawk Coal Corp.; Petition for 
Modification of Application of 
Mandatory Safety Standard

Red Hawk Coal Corporation, P.O. Box 
2237, Williamson, West Virginia 25661 
has filed a petition to modify the 
application of 30 CFR 75.1710 (cabs and 
canopies) to its No. 1 Mine located in 
Pike County, Kentucky. The petition is 
filed under Section 101(c) of the Federal 
Mine Safety and Health Act of 1977.

A  summary of the petitioner’s 
statements follows:

1. The petition concerns the 
requirement that cabs or canopies be 
installed on the mine’s haulage 
equipment and roof bolting machine.

2. The coal seam ranges from 38 to 50 
inches in height with consistent 
ascendingand descending grades 
creating dips in the coalbed.

3. Installation of canopies on the 
equipment in this mining height causes a 
cramped operator compartment which 
hampers the equipment operator’s 
visibility, increasing the chances of an 
accident. In addition, the canopies may 
strike the roof, possibly destroying roof 
support.

4. For these reasons, petitioner 
requests a modification of the standard.

Request for Comments
Persons interested in this petition may 

furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627,4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
September 14,1981. Copies of the 
petition are available for inspection at 
that address.

Dated: August 6,1981.
Patricia W . Silvey,
Acting Director, O ffice o f Standards, 
Regulations and Variances.
(FR Doc. 81-23797 Filed 8-13-81; 8:45 am]
BILUNG CODE 4510-43-M

[Docket No. M -81-149-C]

Southern Ohio Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard

Southern Ohio Coal Company, P.O. 
Box 490, Athens, Ohio 45701 has filed a 
petition to modify the application of 30 
CFR 49.6(a)(1) (equipment and 
maintenance requirements: mine rescue 
teams) to its Meigs No. 1 and No. 2 and 
Raccoon No. 3 Mines located throughout 
the state of Ohio the petition is filed

under Section 101(c) of the Federal Mine 
Safety and Health Act of 1977.

A  summary of the petitioner’s _ 
statements fellows:

1. The petition concerns the 
requirement that each mine rescue 
station be equipped with twelve self- 
contained oxygen breathing apparatus, 
each with a minimum of two hours 
capacity (approved under Subpart H of 
Part 11 of this title) and any necessary 
equipment for testing such breathing 
apparatus.

2. As an alternative method, petitioner 
proposes to provide, at each of its three 
mine sites, a separate Tescue station 
(each of which is in less than one hour 
travel time of each other) which would 
be fully equipped in accordance with 30 
CFR 49.6 except that each station would 
have seven apparatus instead of twelve.

3. In support of this proposed 
alternative method, petitioner states that 
the placing of seven apparatus at 
locations immediately accessible to 
each of its three mines, thus providing 
instant availability of one team’s 
apparatus and quick back-up 
availability of apparatus for two more 
teams, provides no less protection than 
application of the standard.

4. For these reasons, petitioner 
requests a modification of the standard.

Request fo r Comments

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627,4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
September 14,1981. Copies of the 
petition are available for inspection at 
that address.

Dated: August 6,1981.
Patricia W . Silvey,
Acting Director, O ffice o f Standards, 
Regulations and Variances.
(FR Doc. 81-23799 Filed 8-13-81; 8:45 am]

BILLING CODE 4510-43-M

Office of Secretary

Steering Subcommittee of the Labor 
Advisory Committee for Trade 
Negotiations and Trade Policy; 
Meeting

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-462 as amended), notice is hereby 
given of a meeting of the Steering 
Subcommittee of the Labor Advisory
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Committee for Trade Negotiations and 
Trade Policy.
DATE, TIME AND PLACE:

September 1,1981,10:00 a.m., C5320 
Seminar Room 6, Frances Perkins, 
Department of Labor Building, 200 
Constitution Avenue, N.W ., Washington, 
D.C. 20210.
PURPOSE: T o discuss trade negotiations 
and trade policy of the United States.

This meeting will be closed under the 
authority of Section 10(d) of the Federal 
Advisory Committee Act. The 
Committee will hear and discuss 
sensitive and confidential matters 
concerning U.S. trade negotiations and 
trade policy.
FOR FURTHER INFORMATION CONTACT: 
Meyer Bernstein, Executive Secretary, 
Labor Advisory Committee, Phone: (202) 
523-6565, August 5,1981.

Signed at Washington, D.C. this 5th day of 
August, 1981.
Robert W . Searby,
Deputy U ndersecretary o f International 
Affairs.
[FR Doc. 81-23796 Filed 8-13-81; 8:45 am]
BILLING CODE 4570-28-M

NUCLEAR REGULATORY 
COMMISSION

[Docket No. 50-471]

Boston Edison Co., et al. (Pilgrim 
Nuclear Power Station, Unit 2); Order
August 10,1981.

Oral argument on the appeals of the 
Commonwealth of Massachusetts, Alan 
R. and Marion W. Cleeton, and the 
Massachusetts Wildlife Federation from 
the February 2,1981, partial initial 
decision of the Licensing Board will be 
heard at 9:30 a.m. on Tuesday, 
September 1,1981, in the NRC Public 
Hearing Room, Fifth Floor, East-West 
Towers Building, 4350 East-West 
Highway, Bethesda, Maryland. Each 
side is allotted a total of 60 minutes.1 
The parties are to allocate this time 
among themselves in accordance with 
the number and weight of the issues 
each has raised and briefed. The parties 
should avoid duplicate presentation of 
arguments they share in common. All 
parties are also reminded that the 
members of the Appeal Board will be 
familiar with the decision below and the 
briefs, thus making lengthy background 
statements unnecessary.

Each party is to notify the Secretary to 
this Board by telephone (301-492-7662), 
no later then Friday, August 28,1981, of

1 For oral argument purposes, the Commonwealth, the Cleetons, and MWF are one side; the applicants and the NRC staff are the other..

the name of the person who will present 
argument on its behalf and of the 
amount of time allocated to that 
individual for argument

It is so ordered.
For the Appeal Board.

C . Jean Bishop,
Secretary to the Appeal Board.
[FR Doc. 81-23792 Filed 3-13-81; 8:45 am]

BILLING CODE 7590-01-M

[Docket Nos. 50-514 CP and 50-515 CP]

Portland General Electric Co. et al. 
(Pebble Springs Nuclear Plant, Units 1 
and 2); Order Adjusting the Schedule 
and Relative to the Appendix I Issue

August 10,1981.
The Board’s order of June 19,1981, set 

forth a discovery and hearing schedule 
for the early site review. Since then it 
has come to our attention that Item 6. 
Prehearing Conference on October 8, 
1981, falls on a religious holiday. The 
schedule is adjusted as follows:1

6. Prehearing Conference—  
Wednesday, October 14,1981.

7. All testimony Filed—Tuesday, 
November 3,1981.

8. Commence Hearings—Tuesday, 
December 1,1981.

There has been an open issue since 
the last prehearing conference in 
December 1979. Tr. 31 (correctly Tr. 
5684). The Staff asked if the Board was 
satisfied with the proposed Staff 
testimony concerning Appendix I. The 
testimony was filed on March 7,1979, 
but the Board had not received it at the 
time of the prehearing conference. It 
was served again by the Staff on 
December 26,1979.

The Board has reviewed the 
testimony, is satisfied and has no further 
questions. It is not necessary for the 
Staff to present witnesses at the hearing 
on this issue but the testimony should be 
in affidavit form.

It is so ordered.
For the Atomic Safety and Licensing Board. 

Bethesda, Maryland,
August 10,1981.

Elizabeth S. Bowers,
Chairman, Adm inistrative Judge.
[FR Doc. 81-23794 Filed 8-13-81; 8:45 am]

BILLING CODE 7590-01-M

'The revised schedule has been informally agreed to by the parties.

SECURITIES AND EXCHANGE 
COMMISSION

[Release No. 34-18018; File Nos. SR -A m ex- 
81-10 and S R -P h lx-81-8]

American Stock Exchange, Inc. and 
the Philadelphia Stock Exchange, Inc.; 
Proposal Rule Change Relating to  
Options Rotations

Comments requested on or before 
September 4,1981.

Pursuant to section 19(b)(1) of the 
securities Exchange Act of 1934,15 
U .S.C. 78s(b)(l), notice is hereby given 
that on July 23,1931, the American Stock 
Exchange, Inc. filed with the Securities 
and Exchange Commission the proposed 
rule change as described in Items I, II, 
and III below; which items have been 
prepared by the self-regulatory 
organization. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons.

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change

The American Stock Exchange, Inc. 
(“Amex”) proposes to amend Amex 
Rule 1, Commentary .02 relating to the 
hours of business of Amex, and thereby 
extend the hours of business for options 
transactions in certain instances. The 
text of the proposed amendment is set 
forth below. Italics indicate new 
material, brackets [ ] indicates 
material to be deleted.

Hours of Business
Rule 1—No change
Commentary .01—No change
Commentary .02—Options trading 

after 4:10 p.m .— The Board has 
determined that no option series shall 
freely trade after 4:10 p.m . However, [OJ 
one trading rotation in any class of 
options contracts may be [completed] 
effected  even though [completion] 
employment of the rotation will result in 
the effecting of transactions on the 
Exchange after 4:10 p.m„ provided:

(1) Trading in the underlying security 
opens or reopens after [3:45] 3:30 p.m. 
(N.Y. time); and promptly thereafter,
[and before 4:10 p.m., (N.Y. time)], the 
Exchange commences an opening or re
opening rotation in the corresponding 
options; or

(2) Such rotation was initiated due to 
unusual market conditions pursuant to 
Rule 917, and (i) notice of such rotation 
is publicly disseminated no later than 
the commencement of the rotation or 
4:00 p.m. (N.Y. time), whichever is 
earlier; or (ii) notice o f such rotation is 
publicly dissem inated after 4:00 p.m . but
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before 4:10 p.m ., and the rotation does 
not commence until ten minutes after 
news o f such rotation is publicly 
disseminated.

(3) No change.
I f  prior to 4:10 p.m ., a trading rotation 

is in progress and a Senior Floor 
O fficial and a Floor O fficial determine 
that a final trading rotation is needed to 
assure a fair and orderly market, the 
rotation in progress shall be halted and 
such final rotation begun as promptly as 
possible after 4:10 p.m. A n y trading 
rotation commenced after 4:10 p.m . must 
be approved by a Senior Floor O fficial 
and a Floor O fficial.

The Philadelphia Stock Exchange, Inc. 
(“Phlx”) proposes to amend Phlx Rule 
101, Commentary .01, in an identical 
manner.

II. Amex and Phlx Statements of the 
Purpose of, and Statutory Basis for, the 
Proposed Rule Changes

Amex submitted the following 
statement of purpose and basis. 
Presently, Amex Rule 1 provides that 
options trading may not take place after 
4:10 p.m., except as otherwise 
determined by the Board of Governors. 
Commentary .02 to Rule 1 provides that 
when the underlying security does not 
open by 3:45 p.m., (25 minutes before the 
close of the options market), or when 
unusual market conditions exist, one 
trading rotation may be commenced 
which could result in trading after 4:10 
p.m. Under the current rule, free trading 
is not permitted after 4:10 p.m., nor is 
initiation of a rotation after 4:10 p.m.

To conform Amex Rule 1 to a recent 
rule change by the CBOE (See S R -  
CBOE-1980-20), the Amex proposes to 
amend Commentary .02 to alter the time 
deadlines for determining if a trading 
rotation which might extend past 4:10 
p.m. is warranted, and to permit 
rotations to be initiated after 4:10 p.m. 
under certain limited circumstances.

First, it is proposed that a rotation be 
permitted to extend past 4:10 p.m. if 
trading in the underlying security opens 
or reopens after 3:30 p.m. (instead of the 
current 3:45 p.m. deadline). It has been 
found that the high activity which 
generally accompanies delayed 
openings or reopenings after 3:45 p.m., 
necessitating a rotation extending past 
4:10 p.m., is also present when 
underlying securities open or reopen 
after 3:30 p.m. Therefore, additional time 
is needed in connection with these 
rotations.

Secondly, it is proposed that when 
unusual market conditions exist, and 
Amex determines the need for and 
announces a rotation after 4:00 p.m. (but

before 4:10 p.m.), a trading rotation may 
begin after, or extend beyond, 4:10 p.m. 
However, under such circumstances, 
Amex will be required to allow ten 
minutes for news of the upcoming 
rotation to be disseminated. Amex will 
halt all trading in the option during the 
ten minute dissemination period. In 
addition, since the initiation of a 
rotation after 4:10 p.m. should occur only 
under highly unusual circumstances, this 
proposal requires that a Floor Governor 
and a Floor Official determine that such 
trading rotation should be employed.

Amex will continue its policy of 
making appropriate announcements, 
both verbal and on the electric message 
board on the Trading Floor, and 
requesting members to advise their 
trading departments of any rotation 
which will extend past or begin after 
4:10 p.m. In addition, Amex will 
disseminate notice of such action on 
Tape B of the Consolidated Tape 
Association.

The proposed rule changes are 
consistent with the requirements of the 
Securities Exchange Act of 1934 (the 
“1934 Act” ) and rules and regulations 
thereunder applicable to Amex in that 
they contribute to the maintenance of 
fair and orderly markets provide for a 
more orderly close when unusual 
circumstances in the market exist or 
when there is a delayed opening or halt 
or re-opening of the underlying 
securities of options listed on Amex, 
and avoid unnecessary trading rotations 
which might exterfd past 4:10 p.m., thus 
avoiding confusion by the investing 
public. Therefore, the proposed rule 
changes are consistent with Section 
6(b)(5) of the 1934 Act, which provides 
in pertinent part, that Amex rules be 
designed to promote just and equitable 
principles of trade and protect investors 
and the public interest.

Phlx submitted an identical statement 
of purpose and basis and its proposed 
amendment to Phlx Rule 101, 
Commentary .01.

A . Amex and Phlx Statements on 
Burden on Competition

Amex states that its proposed rule 
change will not impose any burden on 
competition on any persons or 
businesses. Phlx also does not believe 
that its proposed rule change will 
impose any burden on competition.

B. Amex and Phlx Statements on 
Comments on the Proposed Rule Change 
Received From Members, Participants, 
or Others

The proposed rule changes were 
' considered and approved by the Options

Committee of the Amex which is 
composed of Amex members and 
representatives of Amex member 
organizations. No comments were 
solicited hr received by Phlx.

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action

Within 35 days of the date of 
publication of this notice in the Federal 
Register'or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organizations consent, the Commission 
will:

(A) by order approve the proposed 
rule changes, or

(B) institute proceedings to determine 
whether the proposed rule changes 
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Copies of the 
submissions, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
changes that are filed with the 
Conunisison, and all written 
communications relating to the proposed 
rule changes between the Commisison 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U .S.C, 552, will be available for 
inspection and copying in the 
Commission’s Public Reference Section, 
1100 L Street, N.W ., Washington, D.C. 
Copies of such filings will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organizations. 
All submissions should refer to the file 
numbers in the caption above and 
should be submitted within 21 days after 
the date of this publication.

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority.
August 7,1981.
George A. Fitzsimmons,
Secretary.
(FR Doc. 81-23654 Filed 8-13-81; 8:45 am]

BILLING CODE 8010-01-M
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DEPARTMENT OF THE TREASURY

Office of the Secretary

Final Procedures for implementation 
of the NHPA Regulations
a g e n c y : Department of the Treasury. 
a c t io n : Notice of final Treasury 
procedures to supplement the revised 
Advisory Council on Historic 
Preservation (ACHP) Regulations (36 
CFR Part 800) for implementing the 
procedural provisions of the National 
Historic Preservation Act (NHPA).

s u m m a r y : These final procedures, in the 
form of a Treasury directive effective 
upon the date of signature by the Deputy 
Secretary of the Treasury, are published 
as required by the A CH P Regulations. 
This directive reflects the revised A CH P  
Regulations and cancels Treasury 
Directive 75-02, “Department of the 
Treasury Historic Preservation 
Program," dated May 22,1978. Since 
these procedures relate to agency 
organization, management and 
personnel, and will be issued as an 
internal directive in the Department of 
the Treasury Directives Manual, under 
Section 1(a)(3) of Executive Order 12291. 
“Federal Regulation,” the provisions of 
the Order are not applicable.

Authority: 36 CFR Part 800

FOR FURTHER INFORMATION CONTACT:
Mr. Anthony V. DiSilvestre, Office of 
Administrative Programs (AAE), 
Department of the Treasury,
Washington, D.C. 20220 (202-376-0289).

The text of the Treasury directive is 
as follows:

Subject: Department of the Treasury 
Historic Preservation Program

1. Purpose.
This directive establishes policy, 

standards, and procedures for the 
Departmental Historic Preservation 
Program.

2. Scope.
This directive applies to the Office of 

the Secretary and all bureaus.
3. Cancellation.
TD 75-02, “Department of the 

Treasury Historic Preservation 
Program,” May 32,1978.

4. Authority.
a. National Historic Preservation Act 

of 1966, as amended, (16 U.S.C. 470 et 
seq.)

b. Executive Order 11593, “Protection. 
and Enhancement of the Cultural 
Environment,” (16 U.S.C. 470), May 13, 
1971.

c. Advisory Council on Historic 
Preservation Regulations, “Protection of 
Historic and Cultural Properties," 36

CFR Part 800, (44 FR 6068), January 30, 
1979.

5. Policy.
It is recognized that some 

undertakings of the Department may 
have an effect on historic and cultural 
properties that are listed, eligible, or 
appear to be eligible for listing, in the 
National Register of Historic Places, and 
it is the policy of the Department to fully 
evaluate its undertakings, as necessary, 
in accordance with the requirements of 
the Advisory Council on Historic 
Preservation Regulations (hereinafter 
the A CH P Regulations), and the 
National Historic Preservation Act 
(NHPA). It is further the policy of the 
Department to encourage the 
preservation and enhancement, by 
identification, protection, and 
maintenance, of properties under its 
jurisdiction, or which may be affected 
by its undertakings, that are listed, 
eligible, or appear to be eligible for 
listing, in the National Register.

6. Responsibilities.
a. The Secretary o f the Treasury is an 

ex officio member of the Advisory 
Council on Historic Preservation 
(ACHP), and is represented on the 
A CH P by the Designee indicated below.

b. The Assistant Secretary 
(Administration) is hereby designated 
as the Departmental Historic 
Preservation Officer and is responsible 
for the overall policy, direction, and 
administration of the Treasury Historic 
Preservation Prqgram.

c. The Assistant Director 
(Environmental Programs), O ffice o f 
Adm inistrative Programs (AAE),.under 
the general supervision of the Director 
of Administrative Programs, serves as 
the Designee of the Secretary of the 
Treasury to the ACHP, and provides 
staff support to the Assistant Secretary 
(Administration) in carrying out the 
above mentioned duties.

d. Assistant Secretaries and Heads o f 
Bureaus: (1) are responsible for 
implementing the provisions of this 
directive, including the identification of 
National Register or eligible properties 
under their jurisdiction through the 
preparation and regular review of an 
inventory of all sites, buildings, districts, 
and objects that appear to qualify for 
listing in the National Register of 
Historic Places, and the protection of 
public and private National Register or 
eligible properties (including federal 
installations) in any Federal undertaking 
within their jurisdiction in a manner 
appropriate to the historical, 
architectural, archeological, or cultural 
character of the property;

(2) shall nominate for inclusion in the 
National Register of Historic Places any 
Treasury property which appears to

meet the National Register Criteria, such 
nominations shall be coordinated with 
AAE; and

(3) who have operations affected by 
special considerations are hereby 
authorized to issue supplementary 
procedures consistent with this directive 
for the implementation of the NHPA. 
Any such procedures shall be submitted 
for review and concurrence by the 
Assistant Secretary (Administration). 
Such procedures shall be published in 
the bureau directive system.

e. Bureau Environmental Quality 
O fficers (BEQOs). Treasury directive 
75-01.A, “Department of the Treasury 
Environmental Quality Program,” (44 FR 
39692), directs each bureau head to 
designate a BEQO with continuing staff 
responsibility for environmental quality 
matters. Because of the close working 
relationship and common requirements 
of the Environmental Quality and 
Historic Preservation Programs, BEQOs 
will be responsible for historic 
preservation matters, including the 
maintenance of the inventory required 
in paragraph d(l) above, in their 
respective bureaus.

7. Definitions.
The definitions contained at Section

800.2 of the A CH P Regulations are 
applicable and particular attention is 
directed to the following:

a. Undertaking means any Federal, 
federally assisted or federally licensed 
action, activity, or program, or the 
approval, sanction, assistance, or 
support of any non-Federal action, 
activity, or program. Undertakings 
include new and continuing projects and 
program activities that are:

(1) directly undertaken by Federal 
agencies;

(2) supported in whole or in part 
through Federal contracts, grants, 
subsidies, loans, loan guarantees, or 
other forms of direct and indirect 
funding assistance;

(3) carried out pursuant to a Federal 
lease, permit, license, certificate, 
approval, or other form of entitlement or 
permission; or

(4) proposed by a Federal agency for 
Congressional authorization or 
appropriation.

b. Area o f the undertaking’s potential 
environmental impact means that 
geographical area within which direct 
and indirect effects generated by the 
undertaking could reasonably be 
expected to occur and thus cause a 
change in the historical, architectural, 
archeological, or cultural qualities 
possessed by a National Register or 
eligible property.

c. National Register means the 
National Register of Historic Places. It is
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a register df districts, sites, buildings, 
structures, and objects of national,
State, or local significance in American 
history, architecture, archeology, and 
culture. The Register is maintained by 
the National Park Service, Department 
of the Interior. Properties are nominated 
by States and Federal agencies for 
inclusion infthe Register with the 
concurrence, and. approval of the 
Secretary ofIheInterior. Copies of the 
National Register are available for 
review in A A E, and the Treasury 
Library, Main Treasury building. An  
update of the Register is also published 
in the Federal Register in February of 
each year.

d. National Register Property means a 
district, site, building, structure. or 
object included in «the National Register.

e. Eligible ¡property means any 
district, site, building, structure, or 
object that meets the National Register 
Criteria.

f. National Register Criteria means 
the Criteria established by the Secretary 
of the Interior to evaluate properties „to 
determine whether .they are eligible for 
inclusion in the National Register [see 36 
CFR 1202.6).

g. State H istoric Preservation O fficer 
(SHPO) means the appointed official 
who is responsible for administering the 
NHPA within a State or jurisdiction, or a 
designated representative authorized to 
act for the SHPO.

8. Background.
a. Historic Preservation is the term 

used to describe activities concerning 
the protection and enhancement of the 
cultural and manmade environment. The 
National Historic Preservation Act of 
1966 established a National Historic 
Preservation Program which includes 
review of proposed Federal 
undertakings which may affect National 
Register or eligible properties. This 
program applies to Treasury in that the 
Department owns and operates several 
properties which have been designated 
as National Register properties, and 
tenants other properties that are subject 
to historic preservation regulations. The 
Department also undertakes certain 
licensing and approval activities which 
may require historic preservation 
review.

b. The NHPA also established the 
Advisory Council on Historic 
Preservation as an independent Federal 
agency to coordinate and advise on 
Federal historic preservation activities. 
Federal agencies are required to consult 
with the A CH P concerning any 
proposed undertakings that might affect 
any National Register or eligible 
properties. Paragraph 9 below outlines 
the procedures to be followed in the 
event a proposed Departmental

undertaking may affect National 
Register or eligible properties. These 
procedures were established in the 
A CH P Regulations.

9. Departmental H istoric Preservation 
Procedures.

a. General. Section 106 of the NHPA  
requires that Treasury afford A CH P the 
opportunity to comment on proposed 
undertakings that may have an effect on 
National Register or eligible properties. 
The A CH P Regulations specify the 
procedures Federal agencies will follow 
when their undertakings may affect a 
property included or eligible for 
inclusion in the National Register. 
Undertakings in Washington, D.C., will, 
in certain cases, also require review and 
approval by the U.S. Commission of Fine 
Arts (see paragraph 1?1 below).

b. Procedures for National Register or 
Eligible Properties. In the early stages of 
planning or consideration of any 
proposed undertaking that may affect a 
public or private National Register or 
eligible property in the area of the 
undertaking’s potential- environmental 
impact, the responsible bureau official 
shall, in coordination with A A E, carry 
out the following historic preservation 
review procedures:

(1) Identification o f National Register 
or Eligible Properties. An affirmative 
effort shall be made to locate and 
identify any National Register or eligible 
property that is located within the area 
of the undertaking’s potential 
environmental impact and that may be 
affected by the undertaking. The 
identification process shail consist of:

(a) First, consulting with the 
appropriate SHPO, and reviewing the 
published lists Of National Register or 
eligible properties and any other 
resources available which would 
provide information helpful in 
determining whether National Register 
or eligible properties may be located 
within the area of the undertaking’s 
potential environmental impact.

(b) After an affirmative effort has 
been made to locate and identify any 
properties which are included or which 
may be eligible for inclusion in the 
National Register, and in consultation 
with the SHPO, the National Register 
Criteria shall be applied to any 
identified properties which may be 
eligible.

(c) If the responsible bureau official 
and the SHPO agree that no property 
identified as potentially eligible meets 
the National Register Criteria, then this 
determination shall be jointly 
documented, and the undertaking may 
proceed. Such determinations shall be 
made available for public inspection.

(d) If it is determined that an 
identified property meets the National

Register Criteria, or if no determination 
can be mutually agreed upon, A A E  shall 
coordinate a request to the Secretary of 
the Interior for a final determination of 
the property’s eligibility for inclusion in 
the National Register. The undertaking 
may then proceed, as appropriate, on 
the basis of the Secretary’s  
determination.

(2) Determination o f  the Effect p f the 
Undertaking Upon Each National 
Register or Eligible Property. For; eadh 
National Register or eligible property 
located within the area of the proposed 
undertaking’s potential environmental 
impact, the Criteria of Effect (see 
§ 800.3(q), A CH P Regulations) shallibe 
applied in consultation with the SHPO, 
to determine whether the undertaking 
will have an effect .upon the property.

(a) I f  it is determined that the 
undertaking will have "no effect,” the 
undertaking may .proceed.. A  
determination of “no effect”  will be 
documented by A A E, and shall be made 
available for public inspection.

(b) If it is determined that there .is an 
“ effect,” then the Criteria of Adverse 
Effect (see § 800.3(b), A CH P  
Regulations) shall be applied.

(c) If, in consultation with the SHPO, 
it is found that there will be “no adverse 
effect” on the property, then 
documentation of such a determination 
shall be forwarded by A A E  to A CH P for 
review in accordance with § 800.6 of the 
A CH P Regulations, The documentation 
of “no adverse effect” shall contain the 
information outlined in § 800.13(a) of the 
A CH P Regulations. If ACH P concurs 
With the finding of "no adverse effect,”  
or does not respond within 30 days, then 
the public should be notified and the 
project may proceed.

(d) If the application of the Criteria of 
Adverse Effect shows an effect on the 
property to be “adverse,”  or if A CH P  
does not accept the determination e f “no 
effect” pursuant to review under § 800.6 
of the A CH P Regulations, then the 
responsible bureau will prepore, for 
approval and signature by the Assistant 
Secretary (Administration), on behalliof 
the Department, a Preliminary Case 
Report requesting the comments of 
A CH P (see § 800.13(b), A CH P  
Regulations). The Treasury Designee to 
the A CH P will notify the concerned 
SHPO of the request, and will 
participate in the consultation process 
se> forth in § 800.6(b) of the A CH P  
Regulations. This consultation process 
focuses primarily on identification of 
feasible and prudent alternatives to 
avoid or mitigate any adverse-effects on 
the National Register or eligible 
property.
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(e) The bureau may not proceed with, 
or sanction any action, or make any 
irreversible or irretrievable commitment, 
that could have an adverse effect on the 
National Register or eligible property, or 
that would foreclose the consideration 
of modifications or alternatives to the 
undertaking that could avoid, mitigate, 
or minimize such adverse effects, until 
ACHP issues its comments.

(3) A C H P  Comments, (a) At the end of 
the consultation process, if Treasury 
ACHP, and the SHPO are in agreement 
on which alternatives may best avoid or 
mitigate any adverse effects, a 
Memorandum of Agreement shall be 
prepared (see § 800.6(c), A CH P  
Regulations) and the undertaking may 
proceed, after public notification. Any 
such memorandums will be approved 
and signed by the Assistant Secretary 
(Administration).

(b) If, however, none of the 
alternatives is agreeable to all three 
parties, a further report shall be 
prepared by the responsible bureau 
official, in consultation with A A E, for 
review and comment by A CH P (see
§ 800.13(c)(2), A CH P Regulations). Such 
reports will be approved and signed by 
the Assistant Secretary 
(Administration).

(c) At the conclusion of ACH P’s 
review, its comments and 
recommendations will be transmitted to 
the Secretary of the Treasury and 
published in the Federal Register by 
ACHP. These comments shall be taken 
into account by the responsible official 
in reaching a final decision with regard 
to the undertaking. After a final decision 
is reached, the Assistant Secretary 
(Administration) will submit a written 
report to ACH P describing the actions 
taken in response to its comments; the 
actions taken by other parties pursuant 
to the actions of the Department; and 
the effect that such actions will have on 
the affected National Register or eligible 
property. Such reports shall be prepared 
by the responsible bureau official in 
consultation with A A E.

(4) Public Involvement. All reasonable 
steps should be taken to insure that 
adequate information and opportunity 
are provided for the public to effectively 
participate in decisions involving 
National Register dr eligible properties, 
in accordance with § 800.15 of the A CH P  
Regulations.

c. Maintenance o f National Register 
or Eligible Properties. (1) Background. 
Executive Order 11593 directs Federal 
agencies to “ * * * initiate measures 
and procedures to provide for the 
maintenance, through preservation, 
rehabilitation, or restoration of 
Federally-owned and registered sites at 
professional standards prescribed by

the Secretary of the Interior.” The Order 
also directs Interior to develop and 
disseminate “ * * * to Federal agencies 
and State and local governments 
information concerning professional 
methods and techniques for preserving, 
improving, restoring and maintaining 
historic properties."

(2) Action. The heads of bureaus 
occupying National Register or eligible 
properties shall, within the scope of 
their authority, ensure that actions are 
taken to preserve the historical and 
architectural character of such 
properties by:

(a) incorporating historic preservation 
measures into the daily and cyclical 
maintenance programs of such 
properties;

(b) conducting or requesting 
appropriate research and documentation 
studies of the historical and 
architectural development of such 
properties in connection with the 
planning of rehabilitation or restoration 
projects; and

(c) acting in accordance with the 
procedures established in this directive.

10. Undertakings Involving Both 
Treasury and the General Services 
Administration (G SA).

a. Background. (1) In addition to a 
National Historic Preservation Officer 
who is part of G S A ’s Public Buildings 
Service headquarters organization, there 
are also Regional Historic Preservation 
Officers (RHPOs) directly responsible 
for activities in each G S A  region. The 
RHPOs determine how projects will 
affect National Register or eligible 
properties in accordance with the A CH P  
Regulations. This process is similar to 
the Treasury procedures outlined in 
paragraph 9 of this directive. The G S A  
Historic Preservation Officer and A A E  
maintain a working relationship for 
review and compliance of Federal 
historic preservation requirements 
involving joint projects. Such projects 
shall also be coordinated with 
Treasury’s Office of Property 
Management, Office of Administrative 
Programs (AAR), in keeping with the 
provisions of Treasury Directives 72- 
20.A , “Acquisition of Real Property,”
July 26,1979, and 72-20.B, “Utilization 
and Disposal of Real Property,” August 
20,1979.

(2) Treasury and G S A  may be jointly 
involved in fulfilling historic 
preservation requirements regarding 
proposed undertakings involving 
properties: controlled by G S A  and 
utilized by Treasury; controlled by 
Treasury, in which a proposed project 
will involve work by GSA; or, declared 
excess by Treasury. In any undertakings 
jointly involving Treasury and G SA , the 
primary responsibility for historic

preservation compliance, in accordance 
with the A CH P Regulations, belongs to 
the agency which controls the property.

b. Action. Heads of bureaus or their 
representatives will contact A A E  and 
the G S A  RHPO during the early 
planning stages of proposed 
undertakings involving properties as 
described in paragraph a.(2) above.

c. Procedures. The procedures for 
joint Treasury-GSA involvement are as 
follows:

(1) Notification by bureaus of 
proposed undertakings which may affect 
the architectural or historic features of 
any bureau-utilized National Register or 
eligible property controlled by G SA , or 
controlled by Treasury and which will 
involve G SA , shall be by memorandum 
to A A E, and shall include the following 
information: project title; expected 
initiating date; justification of the 
project; scope of the project; possible 
impacts of the project on the historic or 
architectural fabric of the property; and 
proposed methods of avoiding or 
mitigating any adverse impact.

(2) A A E  and the G S A  RHPO will 
review the project data and, as 
necessary, arrange to have further 
investigations conducted:

(a) for property controlled by G SA , if 
it is determined that the proposed 
undertaking does not affect the historic 
or architectural features of the property, 
a concurrence memorandum will be 
issued by the G S A  RHPO, in 
consultation, as may be necessary, with 
the appropriate SHPO. If it is 
determined that the proposed 
undertaking may affect the property, the 
G S A  RHPO will coordinate the 
necessary historic preservation 
compliance in accordance with the 
A CH P  Regulations; and

(b) for property controlled by 
Treasury, if it is determined that the 
proposed undertaking does not affect 
the historic or architectural features of 
the property, a concurrence 
memorandum will be issued by A A E, in 
consultation, as may be necessary, with 
the appropriate SHPO. If it is 
determined that the proposed 
undertaking may affect the property, 
A A E  will coordinate the necessary 
historic preservation compliance in 
accordance with the A CH P Regulations.

(3) Bureau notifications to A A E  of 
proposals to dispose of excess real 
property shall describe any applicable 
historical data and the environmental 
and architectural appearance of the 
property. A A E  will review the 
notification data and arrange for further 
investigations, as may be necessary, to 
determine any environmental, historical, 
or cultural impacts that might occur
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upon the disposal of the property. A A E  
will then forward the notification data 
and the results of any investigations to 
G S A  for appropriate resolution in 
connection with the proposal.

11. U.S. Commission o f Fine Arts.
a. Background. (1) The‘U.S. 

Commission of Fine Arts (hereinafter 
referred to as the.Commission) was 
established in 1910 to advise the 
President, Congress, and Government 
agencies on art and design matters, 
particularly those pertaining to the 
appearance of Washington, D.C. Its 
duties include the design review of all 
statues, fountains, or monuments to be 
erected by the United States 
Government, and the review of any 
proposals for statues, fountains, or 
monuments to be erected in the public 
areas of the District of Columbia. 
Legislation and Executive Orders have 
extended the authority of the 
Commission concerning architectural 
review of plans or proposals for: new 
construction of dll public buildings 
anywhere in the District of Columbia; 
and new construction of, or alterations 
to, public and private buildings in 
certain designated areas of the District 
of Columbia.

(2) Plans or proposals for new 
construction of, or alterations to public 
and private buildings located in the 
vicinity of the following areas of 
Washington, D.C., require the review of 
the Commission: the Capitol grounds; 
the White House grounds; Lafayette 
Park; Pennsylvania Avenue from the 
Capitol to the White House; Rock Creek 
Park; and Potomac Park and the Mall 
p$irk system. Plans or proposals for 
building or demolition in the “Old 
Georgetown” historic district also 
require the review of the Commission.

b. Action. Responsible officials of 
bureaus proposing any undertakings 
that may require review by the 
Commission, in addition to any review 
by the ACHP, in that the undertakings 
may involve plans or proposals for 
public buildings located, or to be located 
in Washington, D.C., or public or private 
buildings located in the areas of 
Washington, D.C., described in 
subparagraph (2) above, will contact 
A A E, in order to initiate the necessary 
review procedures. Such reviews shall 
also be coordinated with AAR. 
Undertakings requiring the

Commission’s review include, but are 
not limited to, new construction, 
reconstruction, renovation (especially 
alterations to architectural details), 
exterior building signs, or demolition.

c. Procedures. Information concerning 
proposed bureau undertakings which 
may involve plans or proposals 
requiring review by the Commission 
shall be submitted to the Commission by 
A A E. The Commission meets once a 
month in Washington, D.C., and 
information on proposed undertakings 
must be submitted at least two weeks 
prior to each meeting. Such information 
will be prepared'jointly by the 
responsible bureau and A A E  in 
consultation with the Commission staff. 
The Commission’s comments on such 
proposed undertakings will be available 
within thirty days of its review.

12. Historic Preservation Review  in 
En vironmental Assessm ents and Impact 
Statements.

a. Background. (1) The National 
Environmental Policy Act states that it 
is a continuing responsibility of the 
Federal Government to act so that the 
Nation may “ * * * preserve important 
historic, cultural, and natural aspects of 
our national heritage, and maintain, 
wherever possible, an environment 
which supports diversity-and variety of 
individual choice.”

(2) Section 1502.25(a) of the Council 
on Environmental Quality "National 
Environmental Policy Act Regulations”  
(40 CFR Parts 1500-1508), which is 
implemented in paragraph 19a of 
Treasury Directive 75-01.A , states:
To the fullest extent possible, agencies shall 
prepare draft environmental impact 
statements concurrently with and integrated 
with environmental impact analyses and 
related surveys and studies required by * * * 
the National Historic Preservation Act of 
1966* * *-and other environmental review 
laws and executive orders.

b. Action. Heads of bureaus shall 
contact A A E  through their BEQOs 
during the early planning stages of any 
undertaking that may affect the human 
environment, so that the requisite 
environmental review can be 
coordinated with the consideration of 
any impact on National Register or 
eligible properties.

c. Procedures. (1) Notification of a 
proposed undertaking that may require 
an environmental review and

consideration o f any impact on National 
Register or eligible properties shall be in 
the form of a memorandum from the 
responsible bureau official to A A E  
providing the information outlined in 
paragraph 10c(l) above.

(2) A A E  will review the project data 
and, as necessary, arrange for further 
investigations to be conducted. If, in , 
consultation with the appropriate SHPO, 
it is determined thatthe undertaking 
will have no adverse impact on National 
Register or eligible properties, the 
determination will be documented in the 
environmental assessment or impact 
statement. If it is determined that the 
undertaking may have an adverse 
impact on National Register or eligible 
properties, the A CH P Regulations will 
be implemented even if an 
environmental assessment orimpact 
statement is not required. If an 
assessment or impact statement is 
required, the responsible bureau will act 
in accordance with Treasury Directive 
75-01.A , and the requirements set out in 
§ 800.9 of the A CH P Regulations.

13. Resources Discovered During 
Construction.

In the event that previously 
unidentified National Register or eligible 
properties are discovered after 
construction has started on a project 

1 which has already been cleared 
pursuant to the procedures outlined in 
paragraphs 9 and 10 of this directive, the 
responsible bureau shall immediately 
contact A A E , and shall comply, as 
necessary, with the procedures outlined 
in § 800.7 of the A CH P Regulations.

14. Exclusions.
This directive is not applicable to 

Treasury undertakings outside the 
United States and its territories, or to 
general purpose loan guarantees or 
payments by the Department such as the 
Chrysler Corporation loan guarantee or 
Revenue Sharing payments.

15. O ffice o f Primary Interest.
Assistant Director: (Environmental

Programs), Office of Administrative 
Programs, Office of the Assistant 
Secretary (Administration).
R. T. McNamar,
Deputy Secretary o f the Treasury.
August 11,1981.
[FR Doc. 81-23670 Filed 8-13-81; 8:45 am]

BILLING CODE 4810-25-M
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VETERANS ADMINISTRATION

Station Committee on Educational 
Allowances; Meeting

Notice is hereby given pursuant to 
Section V, Review Procedure and 
Hearing Rules, Station Committee on 
Educational Allowances that on 
Wednesday, September 9,1981, at 10:00 
a.m., the Veterans Administration 
Regional Office, New York Station 
Committee on Educational Allowances 
shall at 252 Seventh Avenue, 16th Floor, 
Director’s Conference Room, conduct a 
hearing to determine whether Veterans 
Administration benefits to all eligible 
persons enrolled in Roberts Technical 
and Trade School, 517 West 57th Street, 
New York, N Y 10019 should be 
discontinued, as provided in 38 CFR 
21.4134, because a requirement of law is 
not being met or a provision of the law 
has been violated. All interested 
persons shall be permitted to attend, 
appear before, or file statements with 
the committee at time and place.

Dated: August 6,1981.
Peter A . Kovacs, v
Director.
(FR Doc. 81-23795 Filed 8-13-81; 8:45 am)
BILLING CODE 8320-01-M
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1
COMMODITY CREDIT CORPORATION.

“ FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 46 FR 39542, 
August 3,1981.
PREVIOUSLY ANNOUNCED TIME AND DATE 
OF m e e t in g : 10:30 a.m., July 29,1981.
STATUS: Closed.
CHANGE IN MEETING: Addition of 
following closed item to the meeting: a 
dairy export sale.
SUPPLEMENTARY INFORMATION: The 
General Counsel certified this meeting 
could be closed to consider this item. All 
members of the Board present as follows 
voted to close the meeting to consider 
this item:

1. John R. Block, Secretary of Agriculture, 
Chairman.

2. Seeley G. Lodwick, Member.
3. William G . Lesher, Member.
4. C. W. McMillan, Member.
5. Mary C. Jarratt, Member.
6. Frank W. Naylor, Member.

CONTACT PERSON FOR MORE 
in f o r m a t io n : Edward Hews, Secretary, 
Commodity Credit Corporation, Room 
3088 South Building, U.S. Department of 
Agriculture, Washington, D.C. 20013; 
telephone (202) 447-7583.
|S-1238-81 Filed 8-12-81; 11:22 am)

BILUNG CODE 3410-05-M

2
COMMODITY CREDIT CORPORATION. 
“ FEDERAL REGISTER” CITATION OF

PREVIOUS ANNOUNCEMENT: 46 FR 39542, 
August 3,1981.
PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: 10:30 a.m., July 29,1981. 
STATUS: Closed.
c h a n g e  IN m e e t in g : Addition of 
following closed item to the meeting: a 
dairy export sale.
SUPPLEMENTARY INFORMATION: The 
General Counsel certified this meeting 
could be closed to consider this item. All 
members of the Board present as follows 
voted to close the meeting to consider 
this item:

1. John R. Block, Secretary of Agriculture, 
Chairman.

2. Seeley G. Lodwick, Member.
3. William G . Lesher, Member.
4. C . W . McMillan, Member.
5. Mary C . Jarratt, Member.
6. Frank W . Naylor, Member.

CONTACT PERSON FOR MORE 
INFORMATION: Edward Hews, Secretary, 
Commodity Credit Corporation, Room 
3088N-South Building, U.S. Department 
of Agriculture, Washington, D.C. 20013; 
telephone (202) 447-7583.
[S-1239-81 Filed 8-12-81; 11:22 am]
BILLING CODE 3410-05-M

3
COMMODITY FUTURES TRADING 
COMMISSION.
TIME AND DATE: 2 p.m., Tuesday, August
18,1981.
PLACE: 2033 K Street, N.W ., Washington, 
D.C., eighth floor conference room. 
s t a t u s : Closed.
MATTERS TO b e  CONSIDERED: Judicial 
Session.
CONTACT PERSON FOR MORE 
INFORMATION: Jane Stuckey, 254-6314.
[S-1240-81 Filed 8-12-81; 12:50 pm]
BILLING CODE 6351-01-M

4
EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION.
DATE AND TIME: 9:30 a.m. (eastern time), 
Tuesday, August 18,1981.
PLACE: Commission Conference Room 
5240, fifth floor, Columbia Plaza Office 
Building, 2401 E Street NW ., 
Washington, D.C. 20506.
STATUS: Part will be open to the public 
and part will be closed to the public. 
MATTERS TO BE CONSIDERED: Open:

1. Freedom of Information Act Request No. 
81-5-FOIA-9-HU, concerning a request for 
numerous documents related to Charge No. 
064-81-0024.

2. Freedom of Information Act Request No. 
81-4-FOIA-66-CH, concerning a request for 
documents horn a closed age charge file.
» 3. Freedom of Information Act Request No. 
81-6-FOIA-171, concerning a request for 
EEO-1 reports from seventeen corporations.

4. Freedom of Information Act Request No. 
81-6-FOIA-35-MK, concerning a request for 
information supplied by respondent in open 
Title VII charge files.

5. Equal Pay Act Annual Report.
6. Report on Commission Operations by the 

Executive Director.

Closed:
1. Ratification of a Notation Order to 

intervene in a case.
2. Litigation Authorization; Central Counsel 

Recommendations.
3. Proposed Budget for F Y 1983.
4. Proposed modification of a contract for 

professional services.
Note.—Any matter not discussed or 

concluded may be carried over to a later 
meeting.

CONTACT PERSON FOR MORE 
INFORMATION: Treva I. McCall,
Executive Officer, Executive Secretariat, 
a t (202)634-6748.

This Notice Issued August 11,1981.
[S-1233-81 Filed 8-12-81; 10:10 am]
BILLING CODE 6570-06-*!

5

EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION.

TIME AND DATE: 9:30 a.m. (eastern time), 
Tuesday, August 18,1981.
“ FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: S-12-33-81.
CHANGE IN THE MEETING: The following 
items were inadvertently omitted from 
the original announcement under the 
portion,open to the public:

1. Freedom of Information Act Appeal 
Request No. 81-5-FOIA-161 and FO IA No. 
81-6-F0IA-12-BI, concerning a request for 
all documents that served as a basis for a 
Commissioner’s charge, and Sections III and 
IV of the Systemic Training Manual.

2. Freedom of Information Act Appeal 
Request No. 81-6-FOIA-25-PX, concerning a 
request for a memorandum analyzing and 
giving instructions on a closed Title VII 
charge file.

CONTACT PERSON FOR MORE
in f o r m a t io n : Treva I. McCall,
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Executive Officer, Executive Secretariat, 
a t(202) 634-6748.

This notice issued August 12,1981.[S-1241-81 Filed B-12-81; 2:36 pm]BILUNG CODE 6570-06-M
6
FEDERAL HOME LOAN BANK BOARD. 
“ FEDERAL REGISTER”  CITATION OF 
PREVIOUS ANNOUNCEMENT: 46 FR 40131, 
Thursday, August 6,1981.
PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: 10 a.m., Thursday, August
13,1981.
PLACE*, 1700 G  Street, N.W ., board room, 
fifth floor, Washington, D.C. 
s t a t u s : Open meeting.
CONTACT PERSON FOR MORE 
INFORMATION: Mr. Marshall (202-377- 
6679).
CHANGES IN THE MEETING: The following 
item has been added to the open portion 
of the Bank Board meeting scheduled 
Thursday, August 13,1981.
Partnership N O W  Accounts 
No. 529, August 12,1981.[S-1243-81 Filed 8-12-81; 3:39 pm]BILUNG CODE 6720-01-M
7
FEDERAL MARITIME COMMISSION.
TIME AND DATE: 9 a.m., August 20,1981. 
p l a c e : Hearing Room One, 1100 L 
Street, N.W ., Washington, D.C. 20573. 
STATUS: Parts of the meeting will be 
open to the public. The rest of the 
meeting will be closed to the public. 
MATTERS TO BE CONSIDERED: Portions 
open to the public:

1. Agreement No. 50-38: Modification of the 
Pacific/Australia-New Zeland Conference 
Agreement to Remove Zonal Restriction on 
Transshipment Service.

2. Petitions of the West Coast United States 
& Canada/India, Pakistan, Ceylon & Burma 
Rate Agreement and the India, Pakistan, 
Ceylon & Burma/West Coast United States 
Rate Agreement for waiver of independent 
policing authority under Commission General 
Order 7.

3. Docket No. 80-70: Status of Bulk 
Commodities with Respect to Tariff Filing 
Requirements—Proposed Final Interpretative 
Rule.

4. Proposed Exemption of Bulk 
Commodities from the Tariff Filing 
Requirements of Section 18(b) of the Shipping 
Act, 1916.

5. Docket No. 81-6: Exemption of Certain 
Agreements from the Requirements of 
Section 15, Shipping Act, 1916- 
Consideration of Comments Received in 
Response to Notice of Proposed Rulemaking 
and Proposed Final Rule.

6. Docket No. 81-8: Rohm 7 Haas Company 
v. Italian Line—Consideration of

Respondent’s Appeal of Ruling of Presiding 
Officer and Complainant’s Request for Oral 
Argument

Portions closed to the public:
1. pocket No. 79-68: Military Sealift 

Command, Department of the Navy v.
Matson Navigation Company, Inc.—  
Consideration of Complainant’s Appeal from 
Ruling of Presiding Officer.

2. Fact Finding Investigation No. 12: 
Certification to Commission of Joint Motion 
to Quash.
CONTACT PERSON FOR MORE 
in fo r m a t io n : Francis C . Hurney, 
Secretary (202) 523-5725.[S-1235-81 Filed 8-12-81; 10:38 am]BILUNG CODE 6730-01-M8
FEDERAL MINE SAFETY AND HEALTH 
REVIEW COMMISSION.
August 4,1981.
TIME AND DATE: 10 a.m., Wednesday, 
August* 5,1981.
PLACE: Room 600,1730 K Street, N.W ., 
Washington, D.C.
STATUS: Open.
MATTERS TO BE CONSIDERED: The 
Commission will consider and act upon 
the following:

1. Capitol Aggregates, Inc., Docket No. 
D ENV 79-531-PM, etc. (Petition for 
Discretionary Review)

It was determined by a unanimous 
vote of Commissioners that Commission 
business required that a meeting be held 
on this item and that no earlier 
announcement of the meeting was 
possible.
CONTACT PERSON FOR MORE 
INFORMATION: Jean Ellen, 202-653-5632.[S -l234-81 Filed 8-12-81; 10:37 am]BILLING CODE 8820-12-M
9
FEDERAL RESERVE SYSTEM.
Committee on Employee Benefits.
TIME AND DATE: 3 p.m., Tuesday, August
18,1981.
p l a c e : 20th Street and Constitution 
Avenue, N.W ., Washington, D.C. 20551. 
STATUS: Closed.
MATTERS TO BE CONSIDERED:

1. The Committee’s agenda will consist of 
matters relating to (a) the general 
administrative policies and procedures of the 
Retirement Plan, Thrift Plan, Long-Term 
Disabililty Income Plan, and Insurance Plan 
for Employees of the Federal Reserve System; 
(b) general supervision of the operations of 
the Plan; (c) the maintenance of proper 
accounts and accounting procedures in 
respect to the Plans; (d) the preparation and 
submission of an annual report on the 
operations of each of such Plans; (e) the

maintenance and staffing of the Office of the 
Federal Reserve Employee Benefits System; 
and (f) the arrangement for such legal 
actuarial, accounting, administrative, and 
other services as the Committee deems 
necessary to carry out the provisions of the 
Plan.

Specific items will include the 1982 budget 
for the Office of the Federal Reserve 
Employee Benefits System, a proposed 
amendment to the By-Laws, and a proposed 
survivorship settlement under the Retirement 
Plan.

CONTACT PERSON FOR MORE 
in fo r m a t io n : Mr. Joseph R. Coyne, 
Assistant to the Board, (202) 452-3204.

Dated: August 11,1981.
William W , Wiles,
Secretary o f Board.[S-1238-81 Filed 8-12-81; 10:52 am]BILUNG CODE 6210-01-M
10
FEDERAL RESERVE SYSTEM.
Board of Governors.
t im e  AND d a t e : 10:00 a.m., Wednesday,
August 19,1981.
PLACE: 20th Street and Constitution 
Avenue, N.W ., Washington, D .C. 20551.
STATUS: Closed.
MATTERS TO BE CONSIDERED:

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees.

2. Any items carried forward from a 
previously announced meeting.

CONTACT PERSON FOR MORE 
in fo r m a t io n : Mr. Joseph R. Coyne, 
Assistant to the Board (202) 452-3204.

Dated: August 11,1981.
William W . Wiles,
Secretary o f the Board.[S-1237-81 Filed 8-12-81; 10:52 am]BILUNG CODE 6210-01-M
11
NATIONAL TRANSPORTATION SAFETY 
BOARD.

[NM-81-29]

“ FEDERAL REGISTER”  CITATION OF 
PREVIOUS ANNOUNCEMENT: 46 FR 40754, 
August 11,1981.
PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: 9 a.m., Tuesday, August 18, 
1981. ^
CHANGE IN MEETING: A  majority of the 
Board has determined by recorded vote 
that the business of the Board requires 
revising the agenda of this meeting and 
that no earlier announcement was
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possible. The agenda as now revised is 
set forth below: 
s t a t u s : Open.
MATTERS TO BE CONSIDERED:

1. Aircraft Accident Report: Texasgulf 
Lockheed JetStar, N50S, Westchester County 
Airport, White Plains, New York, February 
11,1981.

2. Recommendation to the Federal Aviation 
Administration regarding Supplemental Type 
Certificate SA-1596CE.

3. Pipeline Accident Report: Four Comers 
Pipe line Company,'Pipeline Rupture and 
Fire, Long Beach, California, December, 1980; 
and Recommendations to Four Comers Pipe 
Line Company; Aminoil U SA , Inc.; Union Oil 
Company of California; Marlex Oil and 
Refining, Inc; Atlantic Richfield Co., Watson 
Refinery; Research and Special Program 
Administration (DOT); and American Society - 
of Mechanical Engineers’ Gas Piping 
Standards Committee.

4. Aircraft Accident Report: Air California 
Flight 336, Boeing 737-293, N468AC, Santa 
Ana, California, February 17,1981.

5. Railroad A ccident Report" Rear-end 
Collision of Union Pacific Railroad Company 
Freight Trains Extra 3119 West and Extra 
8044 West, near Kelso, California, on 
November 17,1980; and Recommendations to 
the Union Pacific Railroad Company and to 
the Federal Railroad Administration.

CONTACT PERSON FOR MORE 
in fo r m a t io n : Sharon Flemming, 202- 
382-6525.
August 12,1981.(S-1244-81 Filed 8-12-81; 3:40 pm]BILUNG CODE 4910-58-M
12
PAROLE COMMISSION.

[1P0401]

(National Commissioners (the 
Commissioners presently maintaining

offices at Bethesda, Maryland, 
Headquarters)
t im e  a n d  d a t e : 9:30 a.m., Friday, August
14,1981.
p l a c e : Room 420-F, One North Park 
Building, 5550 Friendship Boulevard, 
Bethesda, Maryland 20015. 
s t a t u s : Closed pursuant to a vote to be 
taken at the beginning of the meeting. 
m a t t e r s  TO b e  c o n s id e r e d : Referrals 
from Regional Commissioners of 
approximately 7 cases in which inmates 
of Federal prisons have applied for 
parole or are contesting revocation of 
parole or mandatory release.
CONTACT PERSON FOR MORE
in fo r m a t io n : Linda Wines Marble, 
Chief Case Analyst, National Appeals 
Board, United States Parole 
Commission. (301) 492-5926.[S-1242-81 Filed 8-12-81; 2:58 pm]BILUNG CODE 4410-01-M



Reader Aids Federal Register 
Vol. 46, No. 157 
Friday, August 14, 1981

i

INFORMATION AND ASSISTANCE

PUBLICATIONS
Code of Federal Regulations
CFR  Unit 202-523-3419

523-3517
General information, index, and finding aids 523-5227
Incorporation by reference 523-4534
Printing schedules and pricing information 523-3419

Federal Register
Corrections 523-5237
Daily Issue Unit 523-5237
General information, index, and finding aids 523-5227
Public Inspection Desk 633-6930
Scheduling of documents 523-3187
Laws
Indexes 523-5282
Law numbers and dates 523-5282

523-5266
Slip law  orders (GPO) 275-3030
Presidential Documents
Executive orders and proclamations 523-5233
Public Papers of the President 523-5235
Weekly Compilation of Presidential Documents 523-5235
Privacy Act Compilation 523-3517
United States Government Manual 523-5230
SERVICES
Agency services 523-3408
Automation 523-3408
Dial-a-Reg

Chicago, 111. 312-663-0884
Los Angeles, Calif. 213-688-6694
Washington, D .C . 202-523-5022

Magnetic tapes of FR issues and C FR 275-2867
volumes (GPO)

Public briefings: “The Federal Register—
W hat It Is and H ow  To Use It” 523-5235

Public Inspection Desk 633-6930
Regulations Writing Seminar 523-5240
Special Projects 523-4534
Subscription orders (GPO) 783-3238
Subscription problems (GPO) 275-3054
TTY for the deaf 523-5239

FEDERAL REGISTER PAGES AND DATES, AUGUST

39431-39560....................................3
39561-39808....................................4
39809-39982..... .............................. 5
39983-40180..............  6
40181-40500....................................7
40501-40670.........................  10
40671-40768................................ 11
40769-40858........ ......................... 12
40859-41018............................... 13
41019-41486..................................14

CFR PARTS AFFECTED DURING AUGUST

At the end of each month, the Office of the Federal Register 
publishes separately a list of CFR Sections Affected (LSA), which 
lists parts and sections affected by documents published since 
the revision date of each title.

1 CFR
470..................... ..............39431

3 CFR
Proclamations:
4851................ . ..............40501

5 CFR
Ch. XIV............... ............. 40769
410.......... „ .......................40671
531..................... ............. 41019
540..................... ..............41019
2422................... ..............40672
2423................... ..............40672
2425................... ..............40672
2429................... ..............40672
2442................... ..............40672
Proposed Rules:
531..................... ..............41077
1201................... ..............40702

7 CFR
2.......................................  40675
68....................... - 39608, 41020
250..................... ........... ..41472
272..................... ..............39561
273...... .............. ..............39561
331..................... ..............41021
801..................... ..............40676
908..................... ..39983, 40859
910..................... ..40202, 41029
916..................... ..............40503
917.................. . ..............40503
919..................... ..............40503
921..................... ..............40503
922..................... ..............40503
923..................... ..............40503
924..................... ..............40503
926..................... ..............40206
930..................... ..............40503
945..................... ..............40503
946..................... .............40503
947..................... ..............40503
948..................... ..............40503
953..................... ..............40503
958.............. ....... ..............40503
967..................... ..............40503
985..................... ..............40503
989..................... ..............39983
993..................... ..............40503
1030................... ............ „41029
1421................... ..............40859
1701................... ..39563, 40678
1822................... ..............40769
2852................... ..............39563
2856................... „39566, 40678
Proposed Rules:
Ch. IX................. ..............40027
29....................... ..............39438
277..... ;.............. ..............40764

921...................................... 40892
1011.................................... 39440
1079...........  40703
1207.................   40769
2852.............    41077

8 CFR
100.... ................................. 39573
238.. ..............40504, 40505

9 CFR
73.. .1.............   40865
78.........................................41031
92.........................................39809

10 CFR
2.. ............   39573
205...........................   39984
436...................................... 40678
780.............   39581
Proposed Rules:
51.. ..................  39440
95.. ........ ..........7................. 39610
500 ..    .......39442
501 ....   ....39442
503 ..........................  39442
504 ..........................  39442
505 ..........................  39442

12 CFR
203.. ........    40679
211...................................... 39810
303...................................... 40505
Proposed Rules:
7......................     40520
614 .............  40027, 40028
615 .......  40029
1204.... ............. ....40773, 40892

13 CFR
Proposed Rules:
124....................   39611

14 CFR
39.............39431, 39990-39992,

40506-40508,40865-40868
71...........39432-39434, 39993-

39995,40509,40510,40869- 
40871

75.. ...............:.......39995-39997
91..............39606, 39997, 40885
97.........................................39999
Proposed Rules:
25........ .................39558, 40527
39...............- ......................40031
61..........................40529, 40646
63.. ̂ ...............  40529
65.......................................40529
67......    40529
71.. .........39443, 39444, 40032-

40035,40535,40894,40895
73........................................40034

«



11 Federal Register / V o l. 46, N o . 157 / Friday, August 14, 1981 / Reader A id s

75....................................... 40035
121..................................... 40527
145..................................... 40529
187....... ............................. 40529
221.....................................40703
223..................................... 40896
250..................................... 40703

15 CFR
369.....................................40001
385..................................... 39585
399..................................... 39585

16 CFR
13..............40001, 40770-40772
455.....................................  41328
Proposed Rules:
13............ 39833, 40037, 40040,

40774
457..................................... 39845
460..................................... 41080
1204.............................  41081

17 CFR
200..... . ...............40001, 40003
210.... .. ................. ..........40872
240........ ............................40872

18 CFR
1............. ............................39846
Proposed Rules:
2............. ............................39445
3............. ................ ...........39846
35.......... ............... ............39445
271........ ...............40043, 40044
282........ ............................41034
375........ ............................39846
19 CFR
200........ ............................41036
353........ ............................39587
355........ ............................39587

20 CFR
410........ ............................39588

21 CFR
103..... . ............................41037
176......... ............................ 39589
520..... . .............. 41038, 41040
522......... ............................41041
558......... ............................41041
Proposed Rules:
1030...... ............................41102
1308...... ............................39848
23 CFR
450......... ______________ .....40154
650......... ............................40154

24 CFR
81....... .. ........................... 39434
300......... ........ .................. .39810
25 CFR
258......... ............................40510
26 CFR
1.............. .... .'.....................39589
16A........ ............................41043
Proposed Rules:
1.............. ...........................40774
27 CFR
9.............. .39811, 40045, 40873

240............................................39812
252..... .......................   ...39812
Proposed Rules:
4................       39849
9.. .................... ...................... 39852
240.. . - ...........................39853
252.. ...  ...39853

28 CFR
41....................... ..40686, 40687

29 CFR
1......................... .............41043
4......................... ........41044
5......................... .............41043
6.........................
1952................... ..............41046
Proposed Rules:
1.......................... .............41444
4.......................... .............41380
5..........................
6.......................... .............41428
8......................... .............41438
1910..... .............. .............. 40704

30 CFR
700................................... 40650
716................................... 41046
785..................... .............41046
Proposed Rules:
Ch. II................... .............40706
700...................... .............40652
715... „ ................ .............39854
730...................... .............40706
731...................... .............40706
732...................... .............40706
816...................... .............39854
817...................... .............39854
901...................... .............40049
906...................... .............39855
917...................... .............40047
931...................... .............40050

31 CFR
51....... ............ . .............41047

32 CFR
54....... ................ .............39817
251..... ............... .............39817

33 CFR
95...... ................. .............40873
100...................... .............39435
117...................... ............. 39436
Proposed Rules:
100...................... .............40057
110.... ................. ______ 40057
117...................... ______ 40057

34 CFR
629...................... ______ 39778
630_________________ 39784
631...................... .............39784
632................... „ . „  .39784
633.................... ____ 39784
634...................... ..... .. 39784
635......................«______39784
636.... ................. .............39804

3 6 C FR
7................................39817, 40874
Proposed Rules:
221________ __________________40706
1190________ ________________ 39764

39 CFR
2.. ..... .        40876
111.. ......... .  .....41047
224.................................   40876

• 40 C F R
35.. ............................39590,40511
52.............39818, 39822, 40003-

40006,40512,40688,41050- 
41054

62.................... - ..........................41055
81.. . ............... ........... 40007, 41056
123..................- ..........................40689
180-............................ 39824-39827
193...........................  39827
204 ................................ 41057
205 ................................ 41057
211..........  41057
261..................„ ..........................40170
Proposed Rules:
52..... i____ 39611-39614, 39861-

39864,40536,40774,41103
122 .. ............................. 40896
123 .    41103
180...............................................39865
204 ................................ 41104
205 .  41104
211...............................................41104
260 ....   40896
261 .......  40058
264...............................................40896
434.. .  ....39456
773..........    40898

41 C F R
C h . 18............- ........40009, 40019
C h . 101........... 39436, 40690
14-3............................................ 40876
101-4..........................  39593
101-42............   39590
101-43................    39590
101-45.......................................39590
101-46...................   39590
101-48.............................  39590

42 C F R
36............   40692
64a...............................................39976
405............................................41059, 41061

43 C F R  
Proposed Rules:
2800........... „ .............................. 39968
2880............................................ 39964

44 C F R
64...............  39596, 40693, 40695
ec  OQCQ7

67. l-r..'Z!!!39829, 41063-41074
70................................................ 41075, 41076
Proposed Rules:
67................39456-39459, 39615,

39621,41110-41121

45 C F R

85...............................................  40686, 40696

46 C F R
524.. .............   40697
Proposed Rules:
C h . I....................................   39460

47 CFR
73.—........39603-39605, 40020-

40024,40698-40700,40878, 
41076

Proposed Rules:
Ch. !....„......................   40899
2.. ...—.  40536, 40904
21 ......................... 40904
22 .    .40536
63.. .  „ ..  40902
67.............................. .......40707
68..... ;................................40902
73.... ...... 39627, 39629, 40059,

40536,40707-40710,40776
74............   40536
87..... ................................39630, 40904
90..........   39632, 40904
94...................................... 40904

49 CFR
512.... .........    40513
525................     .....40513
553..................   40513
555.... :....... - .......  40513
613...... „ .....„..........  40154
1033.......   40513
1100...............  - ...........40516
1128...........   4Q772
Proposed Rules:
100—199 (Ch. I)...............40540
Ch. II....... ................     39461
175........   „............... 40540
575.................................... 40541
1201................................. 40154, 40778
1240 ...   .........40154
1241 ......................... 40154

50 CFR
17..................................... 40025, 40664
20.................................„...40879
371........................   39829
611...............   39831
651 _______  39829
652 ..................... „..40884
674_________ 40518, 40701
Proposed Rules:
654_______  40062
661 .......      39634



Federal Register / V o l. 46, N o . 157 / Friday, August 14,1981 / Reader A id s iii

AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

The following agencies have agreed to publish all 
documents on two assigned days of the week 
(Monday/Thursday or Tuesday/Friday).

This is a voluntary program. (See OFR NOTICE 
41 FR 32914, August 6, 1976.)

Monday Tuesday Wednesday Thursday Friday
DOT/SECRETARY USDA/ASCS DOT/SECRETARY USDA/ASCS

DOT/COAST GUARD USDA/FNS DOT/COAST GUARD USDA/FNS

DOT/FAA USDA/FSQS DOT/FAA USDA/FSQS

DOT/FHWA USDA/REA DOT/FHWA USDA/REA

DOT/FRA MSPB/OPM DOT/FRA MSPB/OPM

DOT/NHTSA LABOR DOT/NHTSA LABOR
DOT/RSPA HHS/FDA DOT/RSPA HHS/FDA
DOT/SLSDC DOT/SLSDC
DOT/UMTA DOT/UMTA
CSA CSA

Documents normally scheduled for publication on a day that Day-of-the-Week Program Coordinator,
will be a Federal holiday will be published the next work Office of the Federal Register,
day following the holiday. National Archives and Records Service,
Comments on this program are still invited. General Services Administration,
Comments should be submitted to the Washington, D.C. 20408.

List of Public Laws
Note: No public bills which have become law were received by the 
Office of the Federal Register for inclusion in today's List of Public 
Laws.
Last Listing August 10,1981
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DEPARTMENT OF LABOR

Employment Standards 
Administration, Wage and Hour 
Division

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions

General wage determination decisions 
of the Secretary of Labor specify, in 
accordance with applicable law and on 
the basis of information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments which are 
determined to be prevailing for the 
described classes of laborers and 
mechanics employed on construction 
projects of the character and in the 
localities specified therein.

The determinations in these decisions 
of such prevailing rates and fringe 
benefits have been made by authority of 
the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3,1931, as amended (46 Stat.
1494, as amended, 40 U .S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor’s 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the 
provisions of part 1 of subtitle A  of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor’s Orders 12-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in these 
decisions shall, in accordance with the 
provisions of the foregoing statutes, 
constitute the minimum wages payable 
on Federal and federally assisted 
construction projects to laborers and 
mechanics of the specified classes 
engaged on contract work of the 
character and in the localities described 
therein.

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C. 
553 and not providing for delay in 
effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage 
determination frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest

General wage determination decisions 
are effective from their date of

publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 
Accordingly, the applicable decision 
together with any modifications issued 
subsequent to its publication date shall 
be made a part of every contract for 
performance of the described work 
within the geographic area indicated as 
required by an applicable Federal 
prevailing wage law and 29 CFR, Part 5. 
The wage rates contained therein shall 
be the minimum paid under such 
contract by contractors and 
subcontractors on the work.
Modifications and Supersedeas 
Decisions to General Wage 
Determination Decisions

Modifications and supersedeas 
decisions to general wage determination 
decisions are based upon information 
obtained concerning changes in 
prevailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued.

The determinations of prevailing rates 
and fringe benefits made, in the 
modifications and supersedeas 
decisions have been made by authority 
of the Secretary of Labor pursuant to die 
provisions of the Davis-Bacon Act of 
March 3,1931, as amended (46 Stat.
1494, as amended, 40 U .S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor’s 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the 
provisions of part 1 of subtide A  of tide 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor’s orders 13-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in foregoing 
general wage determination decisions, 
as hereby modified, and/or superseded 
shall, in accordance with the provisions 
of the foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged in contract 
work of the character and in the 
localities described therein.

Modifications and supersedeas 
decisions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5.

Any person, organization, or 
governmental agency having an interest 
in the wages determined as prevailing is

encouraged to submit wage rate 
information for consideration by the 
Department. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be obtained 
by writing to the U.S. Department of 
Labor, Employment Standards 
Administration, Wage and Hour 
Division, Office of Government Contract 
Wage Standards, Division of 
Government Contract Wage 
Determinations, Washington, D.C. 20210. 
The cause for not utilizing the 
rulemaking procedures prescribed in 5 
U .S.C. 553 has been set forth in the 
original General Determination 
Decision.

New General Wage Determination 
Decisions

None.

Modifications to General Wage 
Determination Decisions

The numbers of the decisions being 
modified and their dates of publication 
in the Federal Register are listed with 
each State.

California CA81-5132........ .......July 7 .198t.
Connecticut CT81-3032 ........ . May 15, 1981.
District of Columbia DC81- June 5,1961. 

3040.
Georgia: ,

GA81-1191........   Mar. 8, 1981.
GA81-1192_______________ Mar. 6, 1981.
GA81-1193___    Mar. 6, 1981.
GA81-1194......................  Mar. 6, 1981.

Iowa: IA80-4041__   Aug. 1.1980.
Louisiana:

LA81-4024___________....... May 1,1981.
LA81-4027_____ .........____ May 1. 1981.
LA81-4046___    July 6, 1981.

Maryland: DC61-3040______   June 5,1981.
Massachusetts: M A80-2070..... Aug. 29,1980. 
Nevada:

NV81-5102__________   Feb. 6,1981.
NV81-5103_______________  Feb. 6, 1981.
NV81-5111_______________ May 1,1981.

Ohio: OH81-2025___________  May 22, 1981.
Pennsylvania: PA81-3027___ .■ July 17,1981.

PA80-3074______________  Dec. 12, 1980.
PA80-3058.....................  Sept 12, 1980.

Texas:
TX 80-4087...........................  Nov. 7, 1980.
TX 81-4015—_____________ Apr. 3, 1981.
TX81-4016 ..........____ ...____ Apr. 3, 1981.
TX 81-4030____________ .... M ays, 1981.
TX 81-4032_______________  May 8 ,1981.
TX81-4 037 .......___________  June 5, 1981.
TX 81-4038__ .'.___________ June 5,1981.
TX 81-4045____________     July 10, 1981.
TX 81-4048_______________ July 10, 1981.

Virginia:
DC81-3040_____________   June 5, 1981.
VA 81-3036___   June 12, 1981.

/
Supersedeas Decisions to General Wage 
Determination Decisions

The numbers of the decisions being 
superseded and their dates of 
publication in the Federal Register are 
listed with each State. Supersedes 
decision numbers are in parentheses 
following the numbers of the decisions 
being superseded.
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Arizona: AZ81-5124 (AZ81- - May 2 5 ,198V 

5142).
Hawaii: HI81-5106 Mar. 6, 1981.

(HI8V5141).
Illinois:

IL79-2035-(IL81-2052)...... May 11. 1979.
1181-2049 (IL81-2053).......... July 7, 1981.

Indiana: IL81-2049 (IL81- July 7,1981.
2053).

Kentucky:
KY80-1096 (KY81-1276).....: Aug. 22, 1980.
KY80-1097 (KY81-1275)...... Aug. 22, 1980.

Maryland:
MD77-3085 (M D81-3052)..... July 1. 1977.
MD81-3004 (MD81-3056)..... Feb. 6, 1981.

Michigan: IL81-2049 (IL81- July-7, 1981.
2053).

Minnesota- IL81-2049 (IL81- July 7, 1981.
2053).

New York: IL81-2049 (IL81- July 7, 1981.
2053).

Ohio: IL81-2049 (IL81-2053).... July 7, 1981.
Pennsylvania: IL81-2049 July 7, 1981.

(IL81-2053).
Wisconsin: IL81-2049 (IL81- July 7,1981.

2053).

Cancellation of General Wage 
Determination Decisions

None.
Signed  at W ash in gton , D .C ., this 7th d a y  o f  

A u gu st 1981.
Dorothy P. Come,
A ssistant Adm inistrator Wage and Hour 
D ivision.
BILLING CODE 4510-27-M
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FEDERAL TRADE COMMISSION 

16 CFR Part 455

Trade Regulation Rule; Sale of Used 
Motor Vehicles

AGENCY: Federal Trade Commission. 
ACTION: Final Trade Regulation Rule.

SUMMARY: The Federal Trade 
Commission issues a final Rule, the 
purpose of which is to reduce oral 
misrepresentations, and consumer 
reliance thereon, in the used car 
transaction by providing consumers 
with accurate information concerning 
warranty coverage and the dealer’s 
knowledge of certain mechanical 
defects. The Rule requires used car 
dealers to disclose, on a window sticker 
(“Used Car Buyers Guide”) posted on 
used cars offered for sale to consumers, 
information about the warranty 
coverage offered and the meaning of an 
“as is” sale: certain mechanical 
condition defects known to the dealer; 
and other related information.

This notice contains the Rule’s 
Statement of Basis and Purpose, the text 
of the Rule, and a Regulatory Analysis 
relating to the final Rule.
e f f e c t i v e  DATE: This Rule is being 
submitted to the Congress for review in 
accordance with section 21 of the 
Federal Trade Commission 
Improvements Act of 1980,15 U.S.C. 
57a-l. Under that section, a rule 
becomes effective unless both Houses of 
Congress disapprove the rule within 90 
calendar days of continuous session 
after the rule is submitted. Because 
computation of the 90-day period is not 
possible in advanpe (see section 21(g) of 
the Improvements Act), the Commission 
cannot specify an effective date for this 
Rule. The Commission intends that it 
become effective six months after the 
conclusion of congressional review and 
will publish a further notice of effective 
date in the Federal Register as soon as 
possible thereafter.
ADDRESS: Requests for copies of the 
Rule, the Statement of Basis and 
Purpose, and the Regulatory Analysis 
should be sent to Public Reference 
Branch, Room 130, Federal Trade 
Commission, 6th Street and 
Pennsylvania Avenue NW ., Washington, 
D.C. 20580.
FOR FURTHER INFORMATION CONTACT: 
Susan M. Liss, Division of Product 
Reliability, Bureau of Consumer 
Protection, Federal Trade Commission, 
Washington, D.C. 20580 (202) 523-1670. 
SUPPLEM ENTARY INFORMATION: 
Statement of Basis and Purpose.

Trade Regulation Rule Concerning the 
Sale of Used Motor Vehicles—Statement 
of Basis and Purpose

I. Introduction
A . Overview o f the Rule. In recent 

years, more than ten million used cars 
have been sold annually by franchised 
and independent dealers. For many 
consumers, the purchase of a used car 
represents a substantial, necessary 
investment in a reliable means of 
transportation. Despite the significance 
of this investment and the relative 
unfamiliarity of most consumers with 
the mechanical operation of an 
automobile, used care buyers currently 
receive little accurate warranty and 
mechanical condition information to 
assist them in their purchase.
Consumers’ ability to obtain this 
information has been hampered by 
various deceptive practices identified 
during the course of this rulemaking 
proceeding; as the record establishes, v 
these practices have resulted in 
substantial consumer injury in the used 
car market. To correct these deceptive 
practices in the used car industry, it is 
necessary to promulgate the 
accompanying Trade Regulation Rule.
By providing for the disclosure at the 
point of sale of information concerning 
the extent of warranty coverage and 
certain major mechanical condition 
defects known to the dealer, the 
Commission believes that used car 
dealers will be discouraged from 
engaging in deceptive practices 
established in the record.Tnstead, used 
car buyers will be able to make 
informed purchasing decisions based on 
accurate and complete information 
about warranty protection offered by 
and disclosure of serious defects known 
to the dealer.

The record demonstrates that used car 
dealers and their agents have engaged 
in deceptive sales practices. They often:

(1) Misrepresent the mechanical 
condition of a used vehicle;

(2) Fail to disclose, prior to sale, any 
material defect in the mechanical 
condition of the used vehicle known to 
the dealer;

(3) Represent that a used vehicle, or 
any system thereof, is free from material 
defects in the mechanical condition at 
the time of the sale without a reasonable 
basis for such representation at the time 
it is made;

(4) Fail to make available, prior to 
sale, the terms of any written warranty 
offered in connection with the sale of a 
used vehicle;

(5) Misrepresent the terms of any 
warranty offered in connection with the 
sale of a used vehicle;

(6) Represent that a used vehicle is 
sold-with a warranty when the vehicle is 
sold without a warranty;

(7) Fail to disclose, prior to sale, that a 
used vehicle is sold without any 
warranty.

The Commission has concluded that 
these acts and practices are deceptive 
within the meaning of Section 5 of the 
Federal Trade Commission Act and are 
appropriately remedied by the Trade 
Regulation Rule being promulgated 
today.

The primary purpose of this Rule is to 
prevent and discourage oral 
misrepresentations and deceptive 
omissions of material facts by used car 
dealers concerning warranty coverage 
and mechanical, condition. The Rule 
provides a uniform method for written 
disclosure of such information by means 
of a Used Car Buyers Guide ("Buyers 
Guide”). The Rule requires clear 
disclosure through the Buyers Guide of 
the existence of any warranty coverage 
and of the terms and conditions of any 
warranty offered in connection with the 
sale of a used car, including the duration 
of coverage and the percentage of total 
repair costs to be paid by the dealer.
The Rule also includes certain 
additional disclosures that are 
incorporated on the Buyers Guide, 
including a list of the fourteen major 
systems of an automobile; a suggestion 
that consumers ask the dealer if a 
prepurchase inspection is permitted; and 
a warning against reliance on spoken 
promises that are not confirmed in 
writing. When the used car transaction 
is conducted in Spanish, the Rule 
requires that a Spanish-language version 
of the Buyers Guide be provided to the 
consumer, and the Rule includes a text 
for a Spanish-language version. In 
addition, the Rule provides that the 
Buyers Guide disclosures are to be 
incorporated by reference into the sales 
contract, and are to govern in the event 
of an inconsistency between the Buyers 
Guide and the sales contract. The Rule 
further requires dealers to give copies of 
the Buyers Guide reflecting the final 
terms of sale to the consumer. Finally, 
the Rule requires that the dealer 
disclose on the Buyers Guide certain 
known defects in a used car offered for 
sale; those defects that must be 
disclosed, if known, are listed in the text 
of the Rule and on the back of the 
Buyers Guide.

This overview has highlighted the 
central elements of the Rule. Virtually 
all other provisions of the Rule, 
including certain definitions, are 
designed to ensure the integrity of this 
disclosure scheme. The Rule 
promulgated today is altered from both
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the mandatory inspection rule proposed 
by the rulemaking staff in 1978 and the 
optional inspection rule tentatively 
adopted by the Commission in May,
1980. The Commission believes that this 
Rule, which requires that warranty and 
known defect information be provided 
in written form, will effectively curb 
many of the deceptive practices 
identified in the rulemaking record with 
minimal intrusion into the business 
operations of used car dealers.

B. Historical Background. The used 
car rulemaking proceeding grew out of 
an investigation begun by the 
Commission’s Seattle Regional Office in 
1973. That investigation resulted in a 
1973 report which recommended that the 
Commission, pursuant to its authority 
under Section 6(g) of the FTC A ct,1 
regulate the sale of used cars through a 
system of required inspections by 
dealers, disclosure of defects, and 
mandatory warranties on parts found to 
be without defects.3 Subsequently, at the 
Commission's direction, the staff of the 
Bureau of Consumer Protection in 
Washington, D.C. continued the 
investigation.

In 1975, during the pendency of the 
staff investigation, the Magnuson-Moss 
Warranty—Federal Trade Commission 
Improvement Act ("Magnuson-Moss 
Act”) became effective.3 In Title I of the 
Magnuson-Moss Act, Congress directed 
the Commission to initiate a rulemaking 
proceeding dealing with "warranties 
and warranty practices in connection 
with the sale of used motor vehicles.4 
This statutory directive expressly 
authorized the Commission to proceed 
under both Title I of the Magnuson-Moss 
Act and any other statutory authority 
available to the Commission.9

An Initial Staff Report by the staff of 
the Bureau of Consumer Protection was 
published in December, 1975. In that 
report, the staff recommended that the 
Commission initiate a rulemaking 
proceeding.6 The Initial Staff Report 
described warranty practices, as well as 
a variety of other practices related to J  
the sale of used cars, which, in the 
staffs opinion, violated Section 5 of the

'15 U .S.C . 46(g).
1 Seattle Regional Office Used Car Analytical 

Programming Guide (September 17,1973).
3 Pub. L  No. 93-637 (Jan. 4.1975), codified at 15 

U.S.C. 2301 et seq.
415 U .S.C. 2309(b).
Vrf.
* Staff Report on the Use Motor Vehicle Industry: 

Proposed Trade Regulation Rule and Staff 
Memorandum (hereinafter cited as “Initial Staff 
Report” ). The rulemaking record of this proceeding 
has been designated No. 215-54 in the Commission's 
Public Reference Branch. The Initial Staff Report 
and related documents are filed in category B of the 
record and are contained in volumes labeled 215- 
54-1-2.

Federal Trade Commission A ct,7 as well 
as Title I of the Magnuson-Moss Act.

In compliance with the congressional 
directive, the Commission, after 
reviewing the Initial Staff Report, 
published an Initial Notice of Proposed 
Rulemaking ("Initial Notice”) on January
6,1976.8 The Initial Notice proposed a 
Trade Regulation Rule designed to 
remedy the allegedly unlawful practices 
through (1) a “window sticker” posted 
on each used car disclosing warranty 
terms, warranty disclaimers, prior use of 
the vehicle, mileage, prior repairs, and 
dealer identification information; and (2) 
a specified form of warranty disclaimer 
to be used in “as is” sales contracts. 
Additional remedies suggested for 
public comment in the lnitial Notice 
included disclosure of mechanical defect 
information and a "pre-purchase 
inspection opportunity” which would 
have given consumers the right to take a 
car to a third party for inspection prior 
to purchase.

The Commission amended the Initial 
Notice with the publication of additional 
questions for public comment in a May 
21,1976 Federal Register notice 
(“Second Notice”).9These additional 
questions focused on whether dealers 
should be required to disclose known 
defects and to disclose whether or not 
each car had been inspected for defects. 
The questions also sought comment on 
the best format for communicating the 
disclosures to the consumer. Other 
questions published in this Second 
Notice asked whether the Vehicle 
Identification Number (VIN) should be 
added to the form and whether 
disclosures should be required in sales 
of used cars between dealers.

Following publication of the Second 
Notice, the staff attempted to focus 
public comment by preparing and 
circulating to interested parties a 
suggested format (in the form of a 
window sticker)10 for the disclosures 
proposed in the Initial and Second 
Notice. A  Final Notice establishing the 
dates and locations of public hearings, 
setting the final date for receipt of 
written comments, and designating 
issues for consideration in accordance 
with §§ 1.13(d) (5) and (6) of the 
Commission’s Rules of Practice, 16 CFR 
1.13(d) (5) and (6), was published on 
September 15,1976.11

Written comments on the Initial and 
Second Notices and on the suggested

715 U .S.C. 45.
“41 FR 1089 (1976).
*41 FR 20896 (1976). The publication of the 

Second Notice resulted from early comment 
criticizing the initial proposed rule.

10 See Staff Report ^t Appendix D, infra n. 17. 
"41 FR 39337 (1976).

format were received through October 
22,1976. Numerous comments were 
made by consumers, used car dealers, 
dealer associations, consumer groups, 
state and local law enforcement 
officials, members of Congress, legal aid 
attorneys, auto rental and leasing 
associations, federal agencies and other 
interested parties. Books, articles, 
research reports, and interviews 
conducted by Commission staff were 
also submitted for the rulemaking 
record.13

Following the written comment 
period, public hearings were held in six 
cities from December 6,1976 through 
May 4 ,1977.13 All witnesses were given 
an opportunity to make an opening 
presentation followed by cross- 
examination conducted by Commission 
staff and by designated representatives 
of used car dealers, the auto rental and 
leasing industries, and consumer 
groups.14 Rebuttal statements were 
accepted after the hearings until August 
31,1977.18

The written comments, the materials 
place on the record by the Presiding 
Officer and the Commission staff, the 
hearing transcripts and exhibits, and the 
rebuttal statements comprise the 
principal evidentiary record of this 
proceeding. After the receipt of rebuttal 
statements, reports to the Commission 
based on the rulemaking record were 
prepared by the Presiding Officer,16 who 
made findings on the issues which had 
been designated by the Commission for 
the public hearings, and by the 
Commission staff,17 who summarized

13 The written comments and other written 
materials are filed in categories “C -M ” of the 
rulemaking record and are contained in volumes 
215-54-1-3 through 215-54-1-13.

13 Hearings were held in Boston, Cleveland,
Dallas, Los Angeles, San Francisco, and 
Washington. D .C. The transcripts of the hearings 
were filed in Category “P” of the proceeding and are 
contained in volumes labeled 215-54-1-16.

14 The designated representatives were 
Automobile Owners Action Council; San Francisco 
Consumer Action and California Public Interest • 
Research Group; Car and Truck Renting and 
Leasing Association; American Automotive Leasing 
Association; and National Automobile Dealers 
Association.

13 Rebuttal statements are filed in Category “Q ” of 
the record and are contained in volumes labeled 
211-54-1-17.

16 Report of the Presiding Officer on Proposed 
Trade Regulation Rule For Sale of Used Motor 
Vehicles (16 CFR Part 455), May 22,1978 
(hereinafter cited as “Presiding Officer’s Report” ). 
Notice of publication of the Presiding Officer's 
Report was given on June 30,1978. 43 FR 28521 
(1978).

17 Sale of Used Motor Vehicles, Final Staff Report 
to the Federal Trade Commission and Proposed 
Trade Regulation Rule (16 CFR Part 455),
September, 1978 (hereinafter cited as “Staff 
Report” ). Notice of publication of the Staff Report 
was given on November 14,1978. 43 FR 52729 (1978).

Continued
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and analyzed the record evidence and 
made recommendations to the 
Commission for a Trade Regulation 
Rule.

The Presiding Officer found, in te r a lia , 
that many used car dealers misrepresent 
or fail to disclose material facts relating 
to the mechanical condition of used cars 
and the dealer’s responsibility for 
making repairs after sale. The staff, after 
coming to a similar conclusion, 
recommended a revised Trade 
Regulation Rule which would have 
required mandatory inspection and 
disclosure of defects regarding certain 
mechanical and safety components of 
used cars. The revised rule would have 
also required disclosures of warranty * 
coverage, repair cost estimates, prior 
use, mileage, availability of service 
contracts, vehicle identification < 
information, and dealership 
identification information. These 
disclosures were to be made on a 
“window sticker” attached to the side 
window of the used car.

Pursuant to Section 1.13(h) of the 
Commission’s Rules of Practice, 16 CFR 
1.13(h), publication of the Final Staff 
Report initiated a sixty-day comment 
period which afforded the public an 
opportunity to comment on the reports 
of the Presiding Officer and the staff. 
This comment period was originally 
scheduled to close on January 4,1979. In 
order to allow additional time for 
comments, including comments on an 
FTC Bureau of Economics report placed 
on the record on January 5,1979, the 
Commission extended the comment 
period for thirty days to February 13, 
1979.18

On July 26,1979, the staffs summary 
of post-record comments, memorandum 
recommending modifications in the 
proposed rule, and a memorandum from 
the Director of the Bureau of Consumer 
Protection outlining an alternative 
“optional inspection” rule were 
forwarded to the Commission. On 
September 25,1979, the Commission 
heard oral presentations from selected 
rulemaking participants who had been 
invited to present their views directly to 
the Commission as provided in Section 
1.13(i) of the Commission’s Rules, 16 
CFR 1.13(i).19 On October 11,1979, the

Many of the citations in this statement are to the 
Staff Report, which recounts and summarizes the 
record evidence.

18 44 FR 914 (1979). These post-record comments 
are filed in Category “S" of the record and are 
contained in volumes labeled 215-54-1-19.

l9The participants were National Automobile 
Dealers Association; San Francisco Consumer 
Action and California Public Interest Research 
Group; National Independent Automobile Dealers 
Association; Amrican Car Rental Association; 
Virginia Independent Automobile Dealers 
Association; Consumer Bankers Association;

Commission met to consider whether to 
adopt a final rule, and if so, what form 
the rule should take. Although no final 
determination was made during that 
meeting, the Commission rejected the 
mandatory inspection approach 
recommended by staff and directed the 
staff to analyze an optional inspection 
rule.20

On April 4,1980, the staff forwarded 
to the Commission a memorandum 
recommending adoption of an optional 
inspection rule. On May 16,1980, the 
Commission met to consider the 
redrafted rule and, with certain 
modifications, tentatively adopted the 
staff recommendations.21 The 
Commission further directed the staff to 
prepare a request for technical comment 
by the public on the likely effectiveness 
of the optional inspection proposal, the 
format and comprehensibility of the 
proposed disclosure form and any 
drafting errors in the text of the 
proposed Rule. Pursuant to § 1.14(a) of 
the Commission’s Rules of Practice, 16 
CFR 1.14(a), the Commission published 
the request for comment in the August 7, 
1980 Federal Register 22 Comments were 
accepted through November 7,1980.23

On January 14,1981, the staff 
forwarded to the Commission a 
summary of the technical comments and 
final recommendations for modifying the 
proposed optional inspection rule in 
light of those comments. A  supplemental 
recommendations memo and revised 
summary of comments was forwarded 
by staff to the Commission on February
20,1981. On April 14,1981, the 
Commission met and determined not to 
adopt the “optional inspection rule” . In 
its place, the Commission apprqved in 
substance the Rule promulgated today. 
That Rule requires, by means of a 
window sticker, the disclosure of 
warranty information and the disclosure

Automobile Owners Action Council; National Consumer Law Center; and American Imported Automobile Dealers Association.
20 The Commission also eliminated from further consideration the staffs proposals for disclosure of prior use and mileage of used cars.
21 The Commission directed the staff (1) to delete 

the requirement that a dealer give an estimate of the 
cost to repair any system marked “Not O K ” ; (2) to 
add a requirement that dealers disclose ail known 
defects (in addition to those discovered during the 
course of an inspection); (3) to eliminate a 
disclosure relating to vehicles that had been 
declared a “total loss” by insurers; and (4) to 
include in the text of the Rule a list of the unfair or 
deceptive practices in accordance with Katharine 
Gibbs School v. FTC, 612 F.2d 658 (2d Cir. 1979).

22 45 FR 52750 (1980).
23 The comment period was scheduled to close on 

October 7,1980, but was extended to November 7, 
1980, in response to requests from the National 
Automobile Dealers Association and the Center for 
Auto Safety. See 45 FR 66810 (1980). These 
comments are filed in Category “T” -of the record 
and are contained in volumes labeled 215-54-1-20.

of certain major defects known to the 
dealer at the time of sale.24 At the same 
meeting, the Commission directed the 
staff to revise the list of defects which 
must be disclosed if known; to contract 
for consumer testing of the 
comprehensibility of the window 
sticker; to conform the text of the Rule 
to the concepts adopted in substance by 
the Commission; and to return the Rule 
and the Statement of Basis and Purpose 
to the Commission for promulgation. 
After careful consideration and review 
of the rulemaking record taken as a 
whole, the Commission has voted to 
promulgate a Trade Regulation Rule 
concerning the sale of used motor 
vehicles.

C . Description o f the Industry. With 
new car prices steadily rising, the used 
car market has become an increasingly 
attractive source of personal 
transportation for consumers. The most 
recently published industry data show 
that three of every four used car 
purchasers in this country buy uSed cars 
as their primary form of personal 
transportation.25 The used car market 
continues to expand over the new car 
market; in 1979, two of every three cars 
sold in the United States were used.26 
Consumers in that year spent $66.7 
billion, including the value of trade-ins, 
in purchasing a record 18.5 million used 
cars from all sources.27 Dealers retailed

24 The Commission believes that the revised Rule promulgated today raises no issues of law or fact which were not fully addressed in the record after adequate notice. The principal elements of the Rule— the warranty information and known defect disclosure requirements— have been under consideration since early in the proceeding. See 41 
FR 1089 (1976); 41 FR 20896 (1976).

24 Used Car Data, 1979 Hertz Corporation Poll, 
published in Hertz News, October 1,1979, with 
additional data published on July 21,1980 
(hereinafter cited as 1979 Hertz Poll), July 21,1980 at 
1. These data combine an analysis of 10-year used 
car sales data with the results of a 1979 Hertz 
national mail poll of used car buyers  ̂ internal Hertz 
data, and published industry figures. These 
publicly-issued studies have not been considered or 
relied upon by the Commission in making its 
decision to promulgate this Trade Regulation Rule; 
rather, this information is presented for illustrative, 
background purposes. While the Commission has 
not, therefore, considered the evidentiary value of 
these reports, the Commission notes that data from 
these studies have been cited by a major industry 
association in a post-record comment. National 
Independent Automobile Dealers Association 
(NIADA), T-742 at 4, 9.

“ For example, in 1979,10.3 million npw cars 
were sold compared to 18.5 million used cars. See 
1979 Hertz Poll, Table IV.

27 Id. 34 percent of used car buyers traded in an 
older car when they bought one used in 1979. The 
value of trade-ins amounted to some 36 percent of 
the total market sales figure. Id. at 2. Other industry 
tabulations include only “net” payments to dealers, 
excluding trade-in value, and would therefore be 
significantly lower than the Hertz estimate.

Continued
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11.1 million of those cars for total 
revenues of over $45 billion.28

1. Used Cars Purchased. The typical 
used car purchased in 1979 can 
generally be described as a $3,600 
intermediate-sized sedan slightly under 
3 years old with 29,000 miles on the 
odometer.29 Twenty-nine percent of all 
used cars bought were one year old or 
less, 34 percent were 2 years old, and 37 
percent three or more years of age.30 
Average pricey were $6,300 for the latest 
models, $5,000 for year-old cars, $4,000 
for 2-year old models, and $2,900, $2,300, 
$1,800, $1,500 and $1,000 respectively for 
cars 3-7 years of age and older.31 
Average mileage of these cars at the 
time of purchase ranged from 9,900 miles 
for the newest models to 66,250 miles for 
the oldest.32

2. Used Car Sellers. Sales by dealers 
accounted for 60 percent of all used car 
sales in 1979. Some 21,000 franchised 
new car dealers who also sell used cars 
dominate the dealer share of the used 
car market and retailed about 7.8 million 
units, or 42 percent of all used cars sold 
in 1979. Their total revenues were $32.6 
billion, almost one-half the total amount 
ppid by consumers for all used cars.33 
Cars sold at these dealerships for an 
average price of $4,200 and had been 
driven an average of 21,200 miles at the 
time of purchase.34

Independent dealers selling only used 
cars usually retailed older, less 
expensive cars; in 1979, the average car 
sold by such dealers cost $3,700 and had
32,800 miles on the odometer.35 With 
unit sales of 3.3 million, their market 
share in 1979 was about 18 percent and 
total revenues were $12.6 billion.36 There

The Hertz data also assume one transaction from 
driver to driver. For example, a car traded by a 
consumer to a dealer and subsequently resold to 
another private individual, even after several 
dealer-to-dealer title transfers, was counted as one 
transaction. The Hertz sales figures may therefore 
differ from other industry estimates which count the 
intermediate transfers as individual sales.

mId. at Table 111.
29 Id at 2. Only 8 percent of the cars were imports 

(compared to a market share for new imports in 
1979 of 18%). Id.. October 1,1979 at 3.

30 Id.. July 21,1980 at Table V. All dollar figures 
are rounded to the nearest $100. Thirteen percent of 
the cars were 7 or more years old. Id.

*'ld .
Id. All mileage figures are rounded to the 

nearest lOO. Intermediate-aged cars had the 
following average mileages: 1 year—13,200; 2 
years—20,000; 3 years— 30,000; 4 years— 42,300; 5 
years—51,600; and 6 years— 58,600. Id.
33 Id. at Table 111; Mitchell, National Automobile 

Dealers Association (NADA), Oral Presentation 
before the Commission, September 25,1979, TR 5.

” 1979 I lertz Poll, July 21.1980 at Table V.
K‘ Id.
Mld. at Tables III, V.

are some 36,000 independent used car 
dealers.37

Private sales to individuals at an 
average price of $2,835 accounted for the 
remaining 40 percent of used car sales in 
1979.38 These cars had an average of 
36,900 miles on the odometer.39 For 
purposes of this data, this category 
includes direct sales by fleet operators, 
such as government agencies, public 
utility companies, and lease-rental 
companies that periodically retail their 
vehicle fleets. Retail fleet operator sales 
to individuals comprised less than 2 
percent of all used cars sold in 1979, 
although this category of used car seller 
is increasing.40

Commissioned sales agents are 
uniformly used in the industry by all but 
the smallest dealerships.41 There is a 
high degree of movement of 
commissioned sales agents from dealer 
to dealer within the industry.42

3. Used Car Buyers. Compared to new 
car buyers, used car purchasers are 
typically younger—36 as opposed to 45 

^ears of age—and their family unit 
earns less.43 It appears from the 
statistics cited earlier in this section that 
many would-be new car buyers are 
seeking personal transportation from the 
used car market because of the lower 
cost involved.44 Twenty-eight percent of 
used car buyers in 1979 reported having 
professional or technical occupations 
and another 17 percent held managerial, 
official or proprietorship positions.45 
Some 15 percent of the used car buyers 
in 1979 who had previously purchased 
cars were in the used car market for the 
first time.46 Sixty percent of used car 
buyers in that year financed an average

37Lemov, N IAD A, Oral Presentation before the 
Commission, September 25,1979, TR 84.

391979 Hertz Poll, 7/21/80 at Table V.
39 Id.
40 Id. at 4.
41 Vojtko, TR 4274; Bigham, TR 5274-77. Small 

dealerships are staffed solely by the owner.
43 Warwick, TR 5363; Bigham, TR 5274-77. One 

sales agent who described these practices in detail 
had been employed at different times by 20 
franchised dealerships since 1963. Warwick, TR 
5380.

43 Family income averages $20,000 a year for used 
car buyers and $29,500 for new car buyers. 1979 
Hertz Poll, 10/1/79, at 5.

44 The Hertz data calculates that ownership and 
operating costs for the typical used car purchased in 
1979, based on buyer expectations of 3 years and
30,000 miles of driving, are less than 24 cents a mile. 
The same costs for the average new 1979 model—a 
slightly-smaller, mid-range unit—are 36.5 cents a 
mile, ahout one-third more. Id., 7/21/80, at 2. Used, 
standard-sized models can be less expensive to run 
than new, smaller cars because of the discounts 
available on them in today's market compared to 
the premium prices commanded by the smaller cars.
43 Id., 10/1/79, at 5. Another 33 percent were 

laborers, craftsmen or foremen; the remaining 
buyers reported their •• xupations as retired (5%), 
unemployed (4%), student (3%) or other (10%). Id.

39 Id. at 2.

of 69 perent of the purchase price, a 
figure which parallels the 61 percent 
new car transactions that are financed.47

II. Basis for a Rule
Our examination of the record in this 

proceeding convinces us that there is 
substantial evidence of deceptive acts 
and practices in connection with the 
sale of used cars. Consumers are 
frequently misled or deceived by 
affirmative misrepresentations and 
failures to disclose material facts 
concerning both the extent of warranty 
coverage offered by used car dealers 
and the mechanical condition of used 
cars. In the following section, we set 
forth a description o f the used car 
industry and of the deceptive practices 
that the Commission seeks to address 
by the Trade Regulation Rule 
promulgated today.

A. Deceptive Practices in the 
Industry. The record in this proceeding 
provides substantial evidence of 
deceptive acts and practices by used car 
dealers. The principal abuses recorded 
relate to oral misrepresentations by 
dealers regarding: (1) warranty 
responsibilities for after-sale repairs and 
(2) mechanical condition at the time of 
sale. Such oral statements are often 
inconsistent with the warranty terms, or 
disclaimers thereof, provided in the 
written sales contract and with the 
dealer's actual knowledge of the car’s 
mechanical condition at the time of sale. 
Consumer injury occurs because 
consumers make purchasing decisions 
based on dealer deception and not only 
fail to get the car they bargained for but 
face unexpected expensive repair bills.

1. Warranty Practices— a. General 
Overview. The record demonstrates the 
material significance to consumers of 
information concerning warranty 
coverage.48 Nonetheless, many used car 
dealers mislead consumers into 
believing that they have broad post
purchase warranty coverage when in 
fact consumers receive limited or no 
warranty protection against repairs that 
may become necessary after sale.49 
Frequently, dealers and^their sales 
agents not only fail to disclose 
conspicuously the limited nature of their 
repair responsibility, but also orally 
misrepresent the extent of warranty 
coverage.50 In many cases, dealers 
make verbal promises to repair defects 
after sale which are contradicted by

47 Id. at 7. The Hertz Poll new car figure is based 
on a Newsweek survey. Federal Reserve System 
figures for 1977 show some 75 percent of new cars 
financed in that year.

48 Staff Report at 291-305.
49 See II.A .l.c (1) and (2) infra.
50 Id.
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final written contract terms that 
disclaim all repair responsibility.51

Abuses are particularly prominent in 
that portion of the used car market in 
which cars are sold with no warranty 
coverage or “as is.” The record 
demonstrates that, in many “as is” 
sales, dealers regularly make oral 
representations of vehicle quality 
(condition) and warranty coverage 
(promises to repair after sale) which are 
not memorialized in the contract. 
Instead, those oral representations are 
contradicted by “as is” contract terms 
which enable dealers to legally renege 
on their oral promises.52 Consumers, 
relying on these oral misrepresentations, 
often believe that they will receive more 
protection with respect to post-sale 
repairs than is actually provided. In fact, 
however, there is widespread failure by 
dealers to honor oral promises relied on 
by consumers in making purchasing 
decisions in both “as is” and warranted 
sales.53 When dealers fail to honor their 
oral promises, used car buyers often 
face expensive and unexpected repair 
bills.54 Such unanticipated repair bills 
occasionally result in loan default and 
vehicle repossession.55

b. “A s Is ” Sales and Warranty Terms 
in the Marketplace. A  significant 
proportion of used cars are sold by 
dealers on an “ as is” basis, with no 
written or implied warranty.56 Two 
studies involving used car purchasers 
indicate that about half of all buyers 
purchase used cars with no warranty.57

51 id.
52 Staff Report at 295-296, n. 96.
53 Id. at 296-297, n. 96.
54 In some extreme cases, these repair bills 

approach 20-50 percent of the car's selling price. Id. 
at 58-61, 299, n. 101.

ss Id. at 300, n. 102. A  legal aid attorney in Los 
Angeles testified that about half of the vehicle 
repossessiori cases with which he is familiar 
originated from dealers' failure to honor oral 
promises to repair in “as is” sales. Rouda, TR 3446.

56 Used car dealers confirm the widespread use 
of “as is” sales. Many dealers reported selling cars 
exclusively on an “as is” basis or noted that a high 
percentage of used cars are retailed “ as is.” Some 
dealers testified that they rely on “as is” sales only 
for a small portion of cars sold and offer written 
warranties on newer models. Although most “ as is" 
sales do involve older, generally cheaper cars, this 
is not necessarily so. A  number of dealers suggest 
that any used car offered for sale may be sold “as 
is.” Staff Report at 249-252, nn. 2-9.

57 In the Survey Research Laboratory (hereinafter 
cited as SRL) study, Beliefs and Experiences of 
Dissatisfied Purchasers of Used Motor Vehicles:, 52' 
percent of the responding buyers across the country 
reported receiving no warranty with their used car. 
HX 160(A), Appendix C, Question 21. In the study 
An Investigation o f the Retail Used Motor Vehicle 
Market: An Evaluation of Disclosure and 
Regulation (hereinafter cited as Wisconsin Study), 
43 to 55 percent of the sampled purchasers in 
Wisconsin, Iowa and Minnesota bought their used 
cars “as is." H X 164(A), Table IV-20 at 30. 
Approximately half of the individual consumers 
who presented testimony in this proceeding

“As is” sales have a significant legal 
impact on consumers. In most states 
that have adopted the Uniform 
Commercial Code (UCC), the contract 
terms “as is” or “with all faults” exclude 
the implied warranties of 
merchantability and fitness for a 
particular purpose that normally would 
arise in a used car transaction under 
state law.58 As a result, dealers selling 
cars “ as is” are not legally responsible, 
as a rule, for defects that exist at the 
time of sale or repairs that become 
necessary after the sale is completed.59 
The legal effect of “as is” sales assumes 
particular importance for consumers in 
used car transactions because of the 
parol evidence rule enacted in most 
states as part of the Uniform 
Commercial Code. Under the parol 
evidence rule, evidence of any oral 
agreement that contradicts the final 
written contract terms is excluded.60 
Thus, in the event of a dispute over the 
extent of the dealer’s responsibility for 
post-purchase repairs, consumers 
generally cannot use evidence of oral 
promises to repair in order to establish 
dealer liability.

Because of the severe legal 
consequences of an “as is” sale, 
consumers who purchase “as is” and 
experience post-purchase repair 
problems constitute a large percentage 
of used car complainants. State and 
local law enforcement and consumer 
agency officials report that “as is” sales 
represent a substantial portion of their 
used car cases and complaints; and legal 
aid attorneys, representing low-income 
consumers, agree that most of the used 
car problems affecting their clients 
occur in “as is” sales transactions.61

The terms of written warranties given 
to used car buyers vary markedly in

complained of dealer practices involving “as is” 
sales. Staff Report at 252, n. 10..

58 Uniform Commercial Code § 2-316{3)(a) states: 
(a) unless the circumstances indicate otherwise, all 
implied warranties are excluded by expressions like 
“as is” , “ with all faults” or other language which in 
common understanding calls the buyer's attention 
to the exclusion of warranties and makes plain that 
there is no implied warranty.

59 See generally Staff Report at 483-498 for a full 
discussion of state laws relating to “as is” sales.

60 Section 2-202 of the U C C  states: Terms with 
respect to which the confirmatory memoranda of 
the parties agree or which are otherwise set forth in 
a writing intended by the parties as a final 
expression of their agreement with respect to such 
terms as are included therein may not be 
contradicted by evidence of any prior agreement or 
of a contemporaneous oral agreement but may be 
explained or supplemented— (a) by course of 
dealing or usage of trade (Section 1-205) or by 
course of performance (Section 2-208); and (b) by 
evidence of consistent additional terms unless the 
court finds the writing to have been intended also 
as a complete and exclusive statement of the terms 
of the agreement.

61 Staff Report at 249-251.

duration, coverage and allocation of 
costs between buyer and seller.62 
Warranty duration generally ranges 
from 30 days or 1,000 miles to 12 months 
or 12,000 miles, with the longer duration 
terms typically given for late model 
cars.63 When warranties are given, most 
extend for a period of 30 days, 
regardless of vehicle age.64

The warranty coverage of vehicle 
components tends to vary even more 
widely than does warranty duration. 
Coverage rarely extends to all vehicle 
systems and components. Rather, 
protection typically extends to the 
“drive train” (engine', transmission and 
rear axle), or to “ safety” components in 
those instances where dealers are 
required to warrant their cars under 
state safety inspection laws.65

The warranty term that varies most 
widely related to allocation of cost—the 
respective shares of total costs to be 
paid by the dealer and buyer for repairs 
that become necessary after sale. Some 
dealers give warranties covering 100 
percent of the repair costs for the more 
expensive, late model cars.66 However, 
“split-cost” coverage is far more 
representative of the written warranties 
associated with used car sales.67 “Split- 
cost” involves shared responsibility by 
the dealer and buyer, each paying a 
stated percentage of total repair costs. 
Although the percentage split figures 
vary considerably,68 many dealers 
indicate that a 30-day warranty with an 
even “50-50” cost allocation is most 
common.69

Percentage discounts, substantively 
the same as “split-cost” warranties, are

62 See generally Staff Report at 253-260. In the 
Wisconsin Study, for example, 75-82 percent of 
Wisconsin dealers surveyed varied their warranties 
according to vehicle age, condition and price. HX  
164(A) at 44 and Table V-4, Question 4.

63 Staff Report at 254, nn. 14-15.
64 Id. at 255, n. 16.
“ /if. at 255-256, nn. 17-18. A  representative of the 

Center for Auto Safety, who surveyed dealer 
practices in Cleveland, Dallas and Washington,
D.C., by means of “ test shoppers", observed that the 
“drive train” limitation was the most common 
restriction on 30-day warranties offered by the 
dealers surveyed. Wilka, TR 6458-59. However, 
coverage even under this type of restricted warranty 
may vary. One state official noted that the most 
popular warranty observed in Connecticut was a 
“drive train” warranty that covered only the “rear 
end" (i.e., differential and rear axle) and 
transmission. Simmons, TR 540.

" S ta ff  Report at 257, n. 21.
87 Id. at 257-260, nn. 22-29.
88 Id. at 259-60, nn. 27-29.
89 Id. at 258, nn. 23-24. The 30-day, 50/50 warranty 

was offered 25-40 percent o f the time by dealers 
surveyed in the Wisconsin Study, for example—  
more than any other. H X 164(A) at Table V-4. 
Thirty-five percent of all dealers surveyed in Dallas, 
Cleveland and Washington, D.C., by the Center for 
Auto Safety offered test shoppers a 30-day, 50/50 
warranty. Wilka, TR 6458.
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also common cost allocation terms used 
by dealers in warranties. Generally, 
discount terms give the buyer a 10-25 
percent reduction on the cost of parts 
and labor for repairs made by the dealer 
after sale.70 Some dealers restrict the 
discount to parts only or to labor only.71

A  number of dealers also report 
selling service contracts with their used 
cars. The terms of service contracts sold 
to buyers vary almost as widely as 
those of written warranties 72 and range 
in cost from under $50 to over $200.73 
Unlike warranties, service contracts are 
priced separately and are not included 
in the price of the vehicle.74

In sum, the record evidence reveals a 
broad range of warranty terms offered 
to used car buyers to protect against 
repair expenses that become necessary 
after sale. In addition, most written 
warranties given by dealers cover only a 
portion of repair expenses that may 
become necessary after sale.

c. Dealer Deception—(1) "As Is "
Sales.

By far the most common abuse 
evidenced in the record with respect to 
warranties is the frequent dealer 
practice of making oral promises to 
repair defects arising after sale which 
contradict the written “as is” clause in 
the sales contract.75 Dealers often 
couple these promises v\yth oral 
representations about mechanical 
condition.76 Thus, the record is replete 
with examples of “as is” sales in which 
representations were made to the effect 
that a particular vehicle was in “good 
condition” and assurances were given to 
the consumer that “if anything goes 
wrong, just bring it in and we’ll take 
care of it.” 77 Representations as to 
mechanical condition are rarely, if ever, 
incorporated into sales contracts.78 
They are, instead, almost always 
restricted to oral statements made 
during the bargaining process.79

As a result, used car buyers with little 
or no mechanical condition 
information 80 about particular vehicles 
have been assured by salespersons of 
the quality of the vehicle they are 
buying. They often purchase “as is” and, 
by direct misrepresentation or inference, 
are led to believe that the seller will

70 Staff Report at 259, n. 25.
71W. at 259, n. 26.
12 Id. at 260-261, n. 30.
73 Id.
14 Id.
75 Presiding Officer’s Report at 46-47,125; Staff 

Report at 275-277, 286-287.
76 Presiding Officer’s Report at 125; Staff Report 

at 275-276.
77 Staff Report at 276-277, n. 65.
78 Presiding Officer’s Report at 47.
79 Id.
80 Staff Report at 83-84. n. 75.

correct defects discovered after sale. 
Later, when defects are discovered and 
the buyer returns to the seller seeking 
repairs, he/she learns not only that the 
assertions about mechanical condition 
are untrue, but also that his/her sales 
contract fails to hold the seller 
responsible.81 Thus, consumers 
purchasing “as is” but relying on 
contradictory oral promises are stripped 
of the protection afforded by either 
express 82 or implied warranties and, at 
the same time, have no legal recourse 
against the dealer because prior or 
contemporaneous oral statements which 
contradict final written contract terms 
are generally not legally binding.83 
Evidence in the record demonstrates 
that this predicament occurs frequently 
in the used car market84 and is often 
cited as the chief problem in used car 
sales.85

Several dealer practices lead to the 
situation described above. First, dealers 
commonly fail to provide adequate 
written definitions as to the real 
meaning of an “as is” sale.86 Rather, 
when explanations are forthcoming, 
they typically take the form of oral 
statements relating a variety of 
plausible excuses as to why the vehicle 
can only be sold* “as is.” Thus, 
consumers are told that the vehicle’s 
age, or mileage, or low selling price 
demand that the sale be on an “ as is” 
basis.87

Many used car dealers also fail to 
provide clear, conspicuous and timely 
written disclosure of the meaning of “as

81 Id. at 274-280.
82 The “as is” clause also contradicts express, oral representations concerning mechanical condition made during the bargaining process. Thus, it serves to negate express oral warranties as well as implied warranties.
83 See ILA.l.b. supra.
84 Staff Report at 295-300.
88 See, e.g., Wolkowitz, Legal Aid, H X 150 at 2; 

Epstein, Legal Aid, H X 166 at 2.
88 For example, dealers are all too often silent about the meaning of “as is”. When comments are made, they are usually in response to consumers’ questions. When consumers who already thought they knew the meaning of “as is” were queried as to the basis for their “as is” knowledge, 82 percent said they already had this knowledge. Only 18 percent reported that the salesperson explained the meaning of “as is”. National Analysts Inc., Report 

on a Survey o f Buyers o f Used Cars (hereinafter cited as National Analysts Study), HX 162(A), Table 
19 at 21.

87 See, e.g., Baker, consumer, TR 466-67, 472 
(salesmen said they could not warrant a car selling 
as cheap as $1,400, but that consumer would not run 
into any problems); McCalip, dealer, TR 6918-19 
(dealer tells the consumer the car is now “as is” , 
“ that’s why you’re getting a lower price” ); Warwick, 
salesman, TR 5378 (salesman will “ talk his way 
around”  the “ as is” by saying that the car would 
cost more with a warranty); Brauchli, local official, 
TR 3807-08, 3830-31 (if dealer does explain, he will 
offer the buyer a “special deal” , representing that 
“as is” is merely to protect the dealership, “ but for 
you we'll stand behind the car” ).

is.” Many “as is” disclosures are 
couched in complex, legalistic terms 
which neither explain the meaning of 
“as is” in understandable language nor 
inform the buyer that the dealer iff not 
responsible for any repair after the sale 
is final.88 Other “as is” disclosures 
oversimplify the true meaning of an “as 
is” sale by merely stating that the 
vehicle is sold “As Is,” or “As Is—With 
All Faults.” 89

Some dealers also do not 
conspicuously disclose the “as is” 
clauses in the sales contract nor present 
the clause to the consumer in a timely 
manner. Instead, disclosures generally 
are not made until the consumer is 
already committed to the purchase and 
is faced with a series of documents to 
sign in rapid order and in a pressured 
environment.90

In light of these dealer practices, it is 
not surprising that a significant portion 
of used car buyers do not understand

88 McCalip, dealer, TR 6918. See also Brown, 
dealer organization, H X  80 at 10 (dealers’ form 
disclaiming warranties and verbal sales 
representations which is signed by the buyer at the 
time of sale). Cf. Rothschild, legal aid, TR 3190 
(unclear warranty disclaimers are among primary 
problems); Alpert, legal aid, J-17 at 3 ("as is” 
disclosures are technical). Whether the language 
suffices as an effective disclaimer under state law 
is, of course, a separate issue. Indeed, Comment 4 to 
U C C  § 2-313, governing express warranties, makes 
it clear that a seller cannot negate responsibility for 
express warranties simply by inserting a clause in 
the contract “generally disclaiming all warranties, 
‘express or implied’.”  Such a clause, the comment 
states, “cannot be given liberal effect under § 2- 
316” (Exclusion or Modification of Warranties).
89 Stine, state official, TR 4361 (occasionally sees a big “as is” stamped at the top of used car contracts with a 50/50 guarantee on brakes and shocks); Friedman, state official, TR 4472-73 (typical disclosure in Colorado is “this car is being sold on an ‘as is’ basis”); Goldinger, local official, TR 3554 (current “as is" language in all contracts fails to inform consumers of the limitations of their rights); Fan, legal aid, TR 4130 (dealers use standard form contract with large "as is”); Sugarman, dealer, TR 

4089 (consumer signs slip of paper stating that the sale is “as is”).
90 Although some dealers profess diligence in 

disclosing the “as is” nature of the sale, the record 
demonstrates that when this is so, it is typically 
after the consumer has decided to buy, or the 
disclosure is vague, inconspicuous or incomplete. • 
The most common “as is” disclosure practice 
evidenced in the record is that potential buyers are 
not introduced to the “as is” clause, if it is 
recognized at all, until the sale is about to be 
finalized. Typically, the buyer is shepherded into
the “ closing room,” (a term used throughout the 
hearings to denote the room or place, typically 
within the dealer’s place of business, where the 
potential buyer is taken to discuss the details of the 
transaction) where he or she is handed a number of 
documents to simultaneously read, digest and sign 
and where the final selling price and financing 
terms, if any, are determined. Consumers, already 
emotionally committed to the purchase and anxious 
to close the deal, often fail to read each document 
thoroughly. Unless their attention is specifically 
directed to it, buyers do not see or fully comprehend 
the “as is” clause disclaiming all warranties. Staff 
Report at 265-268.
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the legal significance of the phrase “as 
is.” 91 In three studies of used car buyers, 
from 25 percent to as many as 59 percent 
of the persons surveyed failed to 
identify a correct description of an “as 
is” sale or mistakenly believed that the 
seller, or the seller and buyer jointly, 
would be legally responsible for repairs 
after sale.92 These buyers were 
responding to hypothetical questions 
posed after sale. However, the 
widespread lack of basic consumer 
understanding about “as is” sales or 
implied warranties is corroborated in 
the record by legal aid attorneys, state 
and local officials, consumers, and 
consumer groups across the country, 
and even by some-dealers.93 Many of 
these same witnesses reported that used • 
car buyers often believe, erroneously, 
that “as is” means “ as it appears to be” , 
referring to visible or known defects 
(like body rust or dents) as opposed to 
latent defects, or “as equipped”, 
referring to vehicle accessories already 
installed.94 Indeed, the evidence 
demonstrates that a great many 
consumers who buy “as is” erroneously 
believe that their cars are warranted in , 
some manner—that the dealer will fix 
problems arising after sale—despite the 
written “ as is” contract clause.95

It has been suggested that consumers’ 
mistaken beliefs about warranty 
coverage in “as is” sales may be caused 
in part by their lack of experience in 
purchasing cars and by their general 
marketplace belief that sellers stand 
behind their products.96 While this may 
provide a partial explanation, the record 
taken as a whole supports the finding 
that consumers’ misunderstandings 
about their after-sale repair 
responsibility in “as is” sales stem 
primarily from deceptive practices by

91 Presiding Officer’s Report at 124; see II.A.l.b. 
supra. Some dealers believe that consumers do 
understand the meaning of “as is” but conveniently 
forget when problems arise. See, e.g., Corkhill, 
dealer organization, C-23 at 12. However, other 
industry members recognize that a most frequently 
expressed complaint on the rulemaking record 
relates to lack of understanding on the part of 
consumers of what an “as is" sale means and that a 
contributing factor to that lack of understanding is 
dealer misrepresentation. N1ADA, S-739 at 82-83.
92 Wisconsin Study, HX 164(A) at 13; National Analysts Study, HX 162(A), Table 18, at 21; SRL Study, HX 160(A), Appendix C, Question 14 and accompanying table.
“ Staff Report at 263-264, n. 37; 290, n. 90.
94 Id. at 265, nn. 38-40.
95Id. at 279-280, n. 69. In addition, 28 percent of 

the responding used car buyers in the SRL Study 
who learned after sale that they had actually bought 
“as is” mistakenly believed, or were not sure, at the 
time of sale that their cars were warranted. HX  
160(A), Table 12 and accompanying text at 23-24, 
Appendix C, Question 20.

96 Id. at 280, n. 69.

used car dealers and their sales 
agents.97

(2) Written Warranty Coverage. 
Despite the crucial role that warranty 
information could play in used car' 
purchasing decisions, many used car 
buyers who receive written warranties 
are unaware of their actual liability for 
repairs that may become necessary after 
sale.98This consumer ignorance is the 
result of several deceptive practices by 
dealers.99 Many used car dealers 
obscure the need for and extent of 
warranty protection through affirmative 
oral misrepresentations.100 
Nondisclosure or inconspicuous 
disclosure of certain material facts 
about warranty coverage frequently 
occurs.101 The record demonstrates that 
when disclosure of warranty 
information does occur, it generally 
comes too late in the transaction to 
influence the purchasing decision.102 As 
a result, used car buyers at the time of 
sale often mistakenly assume that they 
are protected against repair expenses 
after sale.103

The record further establishes that 
certain dealer practices lead to 
consumer misunderstandings regarding, 
written warranty terms. Discrepancies 
between oral representations of the 
warranty coverage made while the 
consumer is first considering purchase 
and actual written warranty terms are 
commonplace.104 Typically, purchasers 
who receive written warranties believe 
that more is warranted than is the 
case.105 Oral representations of a “full 
100%/30-day” warranty, for example, 
often turn out in fact to be limited “drive 
train” warranties (engine, transmission 
and rear axle) or simple percentage 
discounts on labor or parts.106 For 
example, one consumer stated that an 
oral 6-month unconditional warranty 
was contradicted by the written 30-day 
warranty received.107 Another consumer 
stated that an oral 90-day warranty 
promise was in fact a 30-day 
warranty.108 One consumer stated that 
oral representations made during the

97 Presiding Officer’s Report at 128. See nn. 78-83 
and accompanying text, supra.

“ See generally Staff Report at 261-265, 278-281, 
and 288-290.

" Id . at 280-290.
100Id. at 286-287.
101 Id. at 281-286.
102 Id. at 285-286.
103 Id. at 280-289.
104 Id. at 286, n. 84.
'" Id . at 288, n. 88. In the Wisconsin Study, for 

example, a much greater proportion of Wisconsin 
consumers reported receiving 30-day, full coverage 
warranties than Wisconsin dealers reported giving 
them. Id. at 289, Table 1.

'" Id . at 287, n. 85.
107 Clifford, L-1134 at 1.
‘“ Gash, L-1016 at 1.

sales pitch differed from the actual 
terms of the $185 service contract 
received.109 In one study, verbal 
assurances given by dealers differed 
from the actual written warranties In 34 
percent of the situations where “test 
shoppers” were able to see a written 
warranty.110 Consumers typically rely on 
these inaccurate verbal warranty 
descriptions in making purchasing 
decisions.111

As in the case of “as is” disclosure, 
dealers frequently fail to provide clear, 
conspicuous and timely disclosure of 
warranty terms. In many cases involving 
written warranties, dealers fail to 
disclose actual limitations and 
restrictions on coverage when orally 
describing warranty coverage, so that 
consumers are left confused about the 
extent of warranty coverage on the car. 
A  used car salesman testified, for 
example, that dealers he knew of or 
worked for in California gave buyers 
“50/50 warranties” without explaining 
what that coverage actually meant.112 In 
another study, warranty documents 
received by a large percentage of survey 
respondents failed to describe the items 
that the dealer would repair; the dealer’s 
share of repair cost responsibility was 
also frequently not disclosed.113 One 
legal aid attorney stated that most of his 
clients did not understand the meaning 
of a split-cost, 50/50 warranty.114 
Several consumers stated that, at the 
time of purchase, they were not aware 
of the terms of the warranty.115

Frequently dealers obscure the need 
for full warranty information disclosure 
by answering consumers’ initial 
inquiries about warranty coverage with 
such generalities as “good warranty” or 
“full guarantee” , with no further 
explanation of terms.116

Dealers also often fail to give the 
buyer copies of the written warranty 
until after the sales contract has been 
signed. A  consumer group 
representative testified that, in a study 
of dealer practices conducted in 
Cleveland, Dallas and Washington, D.C., 
detailed warranty information was 
given to the “test shoppers” (posing as

109 Kersey, TR 5836-40.
1,0 California Public Interest Research Group, A 

CALPIRG Study: Practices in the Used Motor 
Vehicle Industry (hereinafter cited as CALPIRG  
Study), H X 82 at 17.

Staff Report at 275-277, n. 66; 286-287, nn. 84-
86.

" 2Bigham, TR 5269.
113 SRL Study, H X  160(A), Appendix C,'Questions 

23A, 23B. See also Staff Report at 283, n. 75; 285-286. 
nn. 79-83.

114 Berry, TR 132-133.
115 See, e.g., Morrison, L-1068 at 2; Kersey, TR 

5836; Carr 1-80 at 1; Holliday, 1-164 at 1.
,lsStaff Report at 285, n. 80.
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consumers) only after persistent 
questioning.117 In fact, potential buyers 
are usually not introduced to written 
warranty disclosures until after they 
have decided to buy and the sale is 
about to be finalized.118 As the 
transaction is concluded in the 
pressured atmosphere of the dealer’s 
“ closing room”, 119 it is not surprising 
that consumers often fail to see or fully 
comprehend specific warranty terms.120 
The record establishes that copies of 
written warranties are rarely received 
by consumers before they enter the 
closing room.121 At times the document 
is not provided until after the buyer 
signs the sales agreement.122 In some 
instances, warranty documents are not 
provided to consumers at all.123

As a result of these dealer practices at 
the time of sale, a substantial number of 
used car buyers are unaware of the 
actual terms of the written warranties 
they receive.124

(d) Summary.
In sum, the record demonstrates 

warranty coverage information is 
material to the used car transaction and 
that a substantial number of used car 
buyers are unaware of the true extent of 
warranty coverage because of deceptive 
dealer practices. Some used car dealers 
fail to provide clear and conspicuous 
explanations of the extent of their 
responsibility for repairs needed either 
at or after the time of sale. Other dealers 
often minimize the need for warranty 
protection by means of oral 
misrepresentations of vehicle condition 
and unenforceable oral promises to 
repair. As a result, many consumers 
rarely have a complete picture of the 
true cost of a used car purchase and 
often have a false impression of the 
dealer’s actual after-sale repair 
responsibilities. Such 
misrepresentations and nondisclosures 
cause consumers to expend substantial 
sums of money for post-sale repairs 
which they are led to believe will not 
arise or will be paid for by the dealer.125

Thus, dealer warranty disclosure 
practices, including oral 
misrepresentations regarding warranty

1,7 Wilka, TR 6457.
"9SRL Study, H X  160(A), Appendix C, Question 

22; Staff Report at 266, n. 42; 282, n. 72.
119 See n. 90 supra. See also Staff Report at 282, n. 

73:538-539.
120/rf. at 288, n. 47; 283, n. 74.
'*' Id. at 285, n. 82.
122 Id. at 286, n. 83. Sixteen percent of the used car 

buyers responding in the SRL Study reported 
receiving the warranty sometime after signing the 
contract. SRL Study, H X 160(A) at Appendix C, 
Question 22.

'“ Staff Report at 284-285, n. 79.
,2*Id . at 281, n. 71.
'“Presiding Officer’s Report, “Findings on Issue 

6," at 128.

coverage, significantly compound the 
consumer’s risk of liability for the many 
undisclosed defects existing in used cars 
at the time of sale. Dealer practices 
resulting from defects in the mechanical 
condition of used cars are discussed 
below.

2. Mechanical Condition Practices—a. 
M ateriality o f M echanical Condition 
Information. The utility of a vehicle as a 
means of transportation is directly 
affected by mechanical condition. 
Therefore, it is not surprising that 
consumer research indicates a 
consistent concern about mechanical 
condition.126 In fact, mechanical 
condition at-the' time of sale is reported 
by consumers as the most important 
factor in reaching a purchasing 
decision.127 Consumers who are aware 
of defects prior to purchase are able to 
use that information in pricing and 
selecting vehicles, as well as in 
budgeting for repair expenses. For 
example, record surveys indicate that 
consumers who had potential used car 
purchases inspected prior to purchase 
made significant use of inspection 
results in subsequent bargaining for 
repairs and price reductions or in 
making purchasing decisions.128

Defect information is also important 
because repairs resulting from hidden 
defects are costly to consumers. The 
rulemaking record demonstrates this 
fact. The Northern California Auto 
Club’s diagnostic records showed 1,000 
defects in 160 vehicles taken from 
dealers’ lots to the diagnostic center by 
consumers considering purchase. The 
average estimated cost per vehicle for 
the repair of defects present was 
$162.89.129 The Missouri Auto Club 
records showed an estimated average 
repair cost of $235.64 per car with 312 
defects present in the 56 vehicles it 
surveyed.130 In the National Analysts 
Study, consumers reported costs for 
defects repaired and estimated costs for 
defects which surfaced but remained 
unrepaired.131 Actual repair expense 
ranged from a few dollars to $1500, with 
the average at $109. The average 
estimated cost for repairs not completed 
was $98. The Survey Research 
Laboratory Report also computed actual

'“ National Analysts Study, H X  162(A) at 8-9; 
Wisconsin Study, H X 164(A) at 16-17.

127 Wisconsin Study, H X 164(A) at 16-17 and 
Table IV-1.
'“Northern California Auto Club, H X 116(A) at 

5-7; Missouri Auto Club, H X 158(A) at 5-7; Staff Report at 68, n. 54. See also Wisconsin Study, H X  
164(A) at Tables IV-16, IV-17.

129 H X 116(A) at 3-5; TR 4906-07.
130 H X 158(A) at 4-5; TR 6828-26.
121 H X 162(A) at 34—36. Respondents reporting 

defects (136 out of 400) were asked to provide actual 
and projected repair costs.

and estimated costs of repair.132 Because 
this study received data only from 
complaining respondents, actual and 
estimated repair costs were significantly 
higher on a per vehicle basis. Estimated 
performed repair costs averaged about 
$350 per vehicle. In addition, 
respondents faced future repair costs 
(repairs yet to be performed) which 
were estimated at approximately $275 
per car.

The great bulk of repair cost is borne 
by the purchaser.133 Moreover, out-of- 
pocket costs caused by defects often go 
beyond the cost of repairs. Purchasers of 
defective vehicles can lose their only 
form of transportation, a loss which may 
lead to other dislocations, including 
missed work and loss of employment.134 
Other costs may be incurred when 
safety-related defects cause or 
contribute to accidents which damage 
property and cause personal injury or 
death.135 The impact on the poor from 
the purchase of a defective used vehicle 
may be particularly severe, since an 
unexpected repair bill may seriously 
disrupt an already strained budget.136

Therefore, the Commission finds that 
mechanical condition information is 
material to the used car transaction. 
Dealer misrepresentations regarding 
mechanical condition and failures to 
disclose known defect information are 
therefore deceptive acts and practices,, 
Record evidence regarding such 
deceptive acts and practices is set forth 
below.

b. Deception Concerning the 
M echanical Condition o f Used Cars.
The record contains significant evidence 
demonstrating oral misrepresentations 
by used car dealers of material facts 
concerning the mechanical condition of 
vehicles offered for sale. These 
deceptions include failures to disclose 
known defects, oral misrepresentations 
of sound mechanical condition and 
unsubstantiated claims about the car’s 
mechanical condition.

One record study presented survey 
evidence demonstrating that dealers fail 
to disclose known defects. The 
California Public Interest Research 
Group (CALPIRG) undertook a survey 
which tested for the degree of known 
mechanical defect disclosure by dealers 
to consumers. The survey used trained

1,2 SRL Study, H X 160(A) at 12.
'“ Seattle Regional Office Study, B-l at 31; National Analysts Study, HX 162(A) at 34; Wisconsin Study, HX 164(A) at Table IV-19. See also Baer, consumer organization, TR 3665; Baron, legal aid, TR 3911; Nowicki, state official, TR 2667- 

69; Newcomb, legal aid, J—74 at 1.
'“ Staff Report at 64, n. 49.
'“  Id. at n. 50.
'“ /</. at 64-65.
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test shoppers who participated in actual 
sales transactions up to the point of 
determining what disclosures were 
made. After a test car was taken from 
the dealer’s lot to a diagnostic center for 
inspection, the test shopper returned the 
car with a copy of the diagnostic report 
and discussed the report with the 
salesperson. The test shoppers then 
broke off negotiations. A  second test 
shopper returned on a follow-up visit to 
determine whether the defect results of 
the diagnosis were being disclosed to 
the new prospective buyers. CALPIRG  
reports that, in 75 of the 101 completed 
tests, the follow-up purchaser did not 
receive defect information that had been 
provided to the dealer.137 In 47 of these 
75 cases of non-disclosure, the second 
test shopper dealt with the same 
salesman who had been given the 
diagnostic results by the first test 
shopper.138

In addition to the CALPIRG Study, the 
record is replete with testimony and 
documentary evidence citing dealer 
failure to disclose known defects.139 The 
failure to disclose known defects 
includes a range of practices from 
purposeful disguising of defects in order 
to insure consumer ignorance140 to 
situations, similar to that revealed by 
the CALPIRG study, wherein dealers 
simply do not inform consumers of the 
existence of defects.141 In addition, some 
dealers believe that other dealers fail to 
disclose known defects.142

Closely linked to the failure to 
disclose known defects is the dealer 
practice of orally representing a car’s 
mechanical condition as sound when 
such is not the case.143 Record testimony

137 H X 82 at 11. The Commission notes the fact 
that these cars were not removed from the lot for 
purposes of determining if repairs had been made as 
a result of the original diagnostic report. While the 
results of this study should therefore be interpreted 
somewhat cautiously, the Commission believes that 
the short time lapse between notification of defects 
to the dealership and the second shopper's 
subsequent visit (and inquiries) permits an 
inference that at least some of these defects 
remained. See Rogoff, TR 3608; Staff Report at 34- 
38.

XMId.
139 Staff Report at 103-105, n. 103.
140 E.g., Balentine, legal aid, ]-39 at 2; Shaffer, 

mechanic, L-42 at 2; Goodwin, mechanic, TR 5888; 
Carpentier, dealer, TR 4459; Matysiak, state official, 
TR 7987-88.

141 E.g., Carroll, consumer, TR 4201-02;
Richardson, consumer organization, TR 6646-47, H X  
155 (M) at 10-14; Brown, dealer organization, H X  80 
at 9; Bigham, salesman, TR 5274-77.

142 Staff Report at 103-105, n. 102; Wisconsin 
Study, H X 164(A) at Table V-6.
143 Staff Report at 105, n. 103; HX 164(A) at Table V-6. One salesman testified that some dealers purposefully kept their sales staff ignorant about known defects to assure that salespeople would present the car for sale in a positive manner.

Bigham, TR 5274-77. Some dealers, disputing that 
they engage in affirmative misconduct, state that

and documentary evidence regarding 
such misrepresentations are supported 
by data reported in several studies. In 
one study, complainants reported that 
sales agents-commonly made general 
statements about the overall quality of 
the car. These statements were coded as 
very favorable in 34 percent of the 
cases, favorable in 56 percent, and 
neutral in the remaining 10 percent.
Only 2 of over 800 respondents reported 
that the salesman made a negative 
comment.144 Complainants were also 
asked if any specific representations 
were made about different vehicle 
components, and responses to this 
question were cross-tabulated against 
reported defects. The study found that 
where a specific component had been 
represented as being in good condition, 
the complainant was more likely to have 
had a problem with that component than 
if no specific positive comment had been 
made.145 This finding suggests that 
defects have been hidden behind 
contradictory oral statements.

In the National Analysts Study, 
consumers reported that dealers 
discussed mechanical condition in about 
three-quarters of the cases and nearly 
always described it as good or very 
good.146 These descriptions were later 
thought to be inaccurate 13 percent of 
the time.147 More than half of the 
National Analysts Study respondents 
had been assured by the salesperson 
that their vehicle had been inspected for 
defects.148 However, defects were 
disclosed in only 15 percent of the 
purchases.149 The low rate of defect 
disclosure did not comport with the 
number of respondents (34 percent) who 
discovered defects after purchase.150 
The survey does not state whether, in 
the 15 percent of cases where disclosure 
did occur, the salesperson made full 
disclosures, since many respondents’ 
cars suffered multiple defects.151

The National Analysts Study also 
correlated defect discovery data with 
disclosure practices data. The 
correlation revealed that consumers 
encountered greater post-sale defect 
problems when the salesperson 
remained silent with regard to defects

they have difficulty controlling oral representations 
made by sales people. See, e.g., Vojtko, TR. 4274; 
Jones, C-56 at 3.

144 SRL Study, H X 160(A) at 13.
X4tId. at Tabje 7.
*4®HX 182(A) at Table 13 and 14.
147 Id. at Table 15.
U3Id. at Table 16.
149 Id. at Table 17.
>3° Id. at 29. O f the survey’s 400 respondents, 136 

reported defects.
131 Id. at Table 24.

than when he/she did disclose 
defects.152

The Wisconsin Study provided 
additional data on the accuracy of 
dealer representations by comparing 
representations of mechanical condition 
made by dealers and private sellers. 
With regard to general mechanical 
condition, 17.1 percent of the consumers 
surveyed reported inaccurate 
information from the dealer compared to
9.4 percent who reported receiving 
inaccurate information from private 
sellers.153

The Missouri and Northern California 
Auto Club Studies provide additional 
data on the accuracy of sales 
representations. In these studies, 
respondents were asked whether, before 
the consumer's Auto Club inspection, 
the salesman had said anything about 
the condition of each system in which 
the Auto Club subsequently found a 
problem. Out of a total of 1,312 defects 
discovered by the inspection, only 87 
were discussed in any manner by a 
salesman.154 O f the 87 defective 
components discovered, 14 had been 
described by the salesman as being in 
good condition, 12 had been described 
as “probably alright" and 60 had been 
described as being in need of repair.155

The possibilities for deception in the 
used car market were described by 
Stanley Hoynitski, who testified on 
behalf of the Pennsylvania Automobile 
Dealers Association:

The used car business is a natural business 
for some unscrupulous businessmen * * *
The nature of the motor vehicle, with its 
many thousands of internal parts, makes it 
highly susceptible to hidden defects, known 
of unknown to the seller. There is need to 
protect the consumer from these 
unscrupulous dealers who I acknowledge 
have crept into the [used car] business.156

One factor which facilitates a dealer’s 
ability to make general representations 
about the quality of a used car without 
questioning by consumers is the general 
industry practice of appearance 
reconditioning known as 
“detailing.” 157 After dealers obtain 
vehicles, they routinely engage in 
detailing, whereby the vehicle’s interior, 
exterior, trunk and engine compartment 
are thoroughly cleaned in order to

132 Id. at Table 25.
153 H X 164(A) at Table IV-4.
134 Northern California Auto Club, HX 116(A) at 

4-5; Missouri Auto Club, HX 158(A) at 4-5.
133 Since one respondent did not respond, there were a total of 86 responses rather than 87.
133 Hoynitski, dealer organization, TR 8037.
137The Commission does not hold that “detailing" in and of itself is deceptive. However, as described herein, detailing can lend credence to oral misrepresentations.
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enhance the car’s salability.158 Because 
many consumers rely on appearance 
cues in estimating a vehicle's 
mechanical condition, consumer injury 
can result when detailing obscures poor 
mechanical condition. That consumers 
think an attractive car is also sound 
mechanically is well-established in the 
record through testimony and 
documentary evidence.159 Furthermore, 
survey data demonstrate that consumers 
judge a car’s mechanical condition 
based on appearance cues and think 
that “clean” cars are in substantially 
better mechanical condition than cars 
described as being somewhat less 
attractive.160 Another study shows that 
dealers identify “exterior condition” as 
the most important factor affecting a 
consumer’s purchasing decision.161 
Therefore, it is not suprising that dealers 
invest heavily in detailing. One dealer 
association official stated that his 
membership spent an average of $53 per 
car on appearance work.162 Regardless 
of whether “detailing” is used solely to 
make the car more marketable or to 
disguise poor mechanical condition, the 
practice of detailing contributes to the 
persuasiveness of dealer 
representations that a car is in sound 
mechanical condition when such is not 
the case.

The entire record on dealer 
misrepresentations with regard to 
mechanical condition was summed up 
by the Presiding Officer in this 
proceeding as follows: “The clear and 
unavoidable conclusion established by 
the record is that many dealers do 
misrepresent or fail to disclose material 
facts relating to the mechanical 
condition of used cars offered for sale * *
* * »  163

c. Dealers Know That Defects Are 
Present in Used Cars at the Time o f 
Sale. The record demonstrates not only 
that many used cars have serious 
defects at the time of sale but also that 
dealers often know that these defects 
are present at the time of sale. This 
knowledge is obtained through 
inspections and evaluations that are 
made before the car is placed on the lot 
for sale.

The record shows that dealers 
routinely inspect vehicles for defects.164 
Those dealers who purchase cars at 
auctions can and do inspect for defects 
after purchase and have an option to 
rescind or renegotiate the sale if they

'“ Staff Report at 97-98, n, 94. 
at 99, n. 95.

'“ /</. at 100-101, nn. 96, 97.
ISI Wisconsin Study, H X 164(A) at 43. 
'“ Negri, dealer organization, TR 4103. 
'“ Presiding Officer’s Report at 48.
184 Staff Report at 71-83.

find sufficient problems with the 
vehicle.165 Moreover, many auction 
facilities have rules requiring disclosure 
of known defects by the selling dealer 
so that the buying dealer obtains 
knowledge of defects at the auction.166

Even when not purchasing at auction, 
the industry practice is to appraise a 
vehicle before purchase. The appraiser 
typically takes the vehicle for a road 
test, visually inspects the body and 
mechanical condition of the car, and 
estimates the extent of repairs needed to 
make it saleable.167 After dealers obtain 
vehicles, there is still further opportunity 
to inspect and evaluate in more detail, 
in order to determine what level of 
warranty coverage will be appropriate 
for the particular car.168 If the inspection 
uncovers problems that are sufficiently 
great, a dealer may decide to wholesale 
the vehicle to another dealer, or to sell it 
“as is” rather than with a warranty.169

Employees who purchase used 
vehicles for the dealer, including at 
auctions, are widely conceded to be 
experts at identifying defects through 
road testing and visual examination.170 
Data presented in the Wisconsin Study 
showed that dealers were “very 
confident” in their ability to accurately 
assess the mechanical reliability of a 
used car by using only a test drive and 
visual inspection.171 The record 
demonstrates that the considerable 
efforts dealers expend on inspections 
and their reliance on the results enable 
dealers to evaluate, appraise and price 
used cars offered for sale.172

The record also shows, however, that 
defects exist in cars sold by dealers.173 
Numerous legal aid attorneys stated that 
their clients’ cars were debilitated by 
serious defects involving major 
mechanical and safety systems on the 
day of purchase or immediately 
thereafter.174 Representatives of state 
and local consumer protection agencies 
as well as individual consumers 
reported similar experiences.175

*“  Staff Report at 71, n. 58.
'*•/</. at n. 59.
161 Id. at 72, n. 80; 74, n. 61.
'“ /rf. at 77-78.
'"/</. at 79.
110 Id. at 75, n. 62.
*7' H X  164(A) at 46, Table V-7.
'“ Staff Report at 71-79. Certain dealers, 

however, claim that the inspection process is 
uncertain or imperfect. Id. at n. 66. See discussion at II.D.2. infra. 

m Id. at 38-57.
174 Williams, TR 7610 (engine block); O'Dell, TR 

3471 (brakes, hood, doors); Oppenheim, TR 1349 
(transmission); Edwards, TR 950 (transmission, oil 
leaks; tires; brakes); Rothschild, TR 3288 (oil leaks, 
radiator, transmission). See also Staff Report at 38, 
n. 1.

'“ Staff Report at 39-42, nn. 2-5.

Similarly, the SRL Study reported high 
rates of failure within one and four 
weeks of purchase with regard to the 
engine, “drive train” , transmission and 
clutch, brakes, steering, front end, rear 
suspension, and tires.176 Record studies 
also reported high levels of significant 
mechanical defects occurring within the 
first weeks of ownership and a 
decreasing frequency of defect 
discovery in subsequent periods. Yet, if 
defects did not exist at the time of sale, 
the expected rate of discovery should be 
constant over the periods covered by the 
studies.177

Dealers explain the presence of 
defects at the time of sale by arguing 
that used cars are highly complex 
products containing numerous 
component parts that can fail at any 
time.178 However, the severity of the 
defects that appear, the great frequency 
with which they occur soon after sale, 
and the information obtained by dealers 
about the mechanical condition of cars 
sold prior to sale strongly support the 
conclusion that the bulk of the defects 
existed at the time of sale and were 
known by the dealers.179

Thus, the Commission finds that many 
dealers are aware of defects that exist 
at the time of sale and, despite this 
knowledge, engage in practices which 
deceive consumers and result in 
substantial consumer injury.

d. Consumer Reliance on Dealer 
Representations and Injury. The record 
clearly demonstrates the existence of a 
substantial information disparity 
between the buyer and seller in the used 
car market relating to the mechanical 
condition of used cars.180 Used motor 
vehicle purchasers do not have at their

178 H X  160(A) at 10.
177 SRL Study, H X  160(A) at 10; Seattle Regional Office Study, B-l at 27 and 28; National Analysts Study, H X  162(A) at 29. See also Staff Report at 46- 

52.
178 Staff Report at 51, n. 17; 230, nn. 322-324.
179 Id. at 51. N IA D A  states that there is no 

evidence in the record to support such an inference. 
S-739 at 72-73. The Commission concludes 
otherwise. The record demonstrates that most used 
car dealers obtain mechanical condition knowledge 
prior to offering the car for sale. Staff Report at 71- 
83. The record reveals that severe defects are 
discovered on the day of purchase or within two 
weeks of purchase. Notes 175-178, supra. Based on 
record studies which corroborate anecdotal 
testimony, the Commission is persuaded that 
defects which are severe and which surface 
immediately after sale are most likely present at the 
time of sale and known,to the dealer. The record 
further indicates that these defects are not revealed 
to consumers. See, e.g., SRL Study, H X  160(A) at 13, 
Tables 6,7. Thus, consumers are often surprised by 
the appearance of defects shortly after purchase 
and by the repair costs involved. See, e.g.. National 
Analysts Study, H X  162(A) at Tables 28-31; 
Andreasen, SRL Study, TR 6948.
180 Presiding Officer's Report at 90-92; Staff Report at 83-97.
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disposal, as a general rule, information 
sufficient to arrive at an informed 
buying decision. Insofar as mechanical 
condition is concerned, consumers are 
dependent, with rare exception, on the 
seller’s representations to inform them 
of mechanical condition.181 The record 
also shows that many purchasers base 
their assessments of the condition and 
value of a particular vehicle on dealer 
oral representations and on the physical 
appearance of the car.182 The record 
shows that consumer injury results from 
buyer reliance on oral representations 
and promises by the seller which are 
inconsistent both with the actual 
condition of the car as known to the 
dealer and with the terms of the written 
contract. Moreover, representations as 
to mechanical condition are seldom, if , 
ever, incorporated into sales contracts. 
They are restricted almost entirely to 
oral statements made by the dealer 
during the selling process and, thus, are 
unenforceable should the consumer 
attempt to sue to recover damages for 
dealer misconduct.183

Based on the evidence in the 
rulemaking record, the Commission 
finds that used car dealers have 
knowingly misrepresented the 
mechanical condition of the cars they 
sell and thereby cause substantial injury 
to consumers.

B. Prevalence o f Deceptive Acts and 
Practices in the Marketplace. In 
assessing the prevalence, or frequency, 
of deceptive practices occurring in the 
used car industry, the Commission has 
examined a number of factors. These 
include the number of consumer 
complaints reported to the Commission 
and to state and local agencies; 
documentary evidence such as written 
warranties and warranty disclaimers 
used by dealers in used car transactions; 
testimony offered by state and local law 
enforcement officers, consumer agency 
officials, legal aid attorneys, consumer 
group representatives, individual 
consumers, used car dealers, present 
and former used car sales agents, 
mechanics and automobile repair 
instructors; and empirical studies of

181 Presiding Officer’s Report at 90,128.
182 Staff Report at 118-122. The record does show 

that a minority of consumers obtain third-party 
inspections by independent mechanics. Id. at 93-95, 
119-120. The record contains conflicting evidence as 
to whether such inspections are allowed throughout 
the industry. Dealers and others asserted that 
inspection opportunities are currently available to 
consumers. Id. at 87. However, the record 
demonstrates that off-premises inspections are not 
allowed on a regular basis. Id. at 89. Thus, in the 
current state of the market, consumers obtain little 
information about the mechanical condition of a 
prospective used car purchase from any source 
other than the dealer.

18:1 Presiding Officer’s Report at 47.

used car dealer practices, the 
mechanical condition of used cars on 
dealers’ lots, and used car buyer 
attitudes and beliefs. This evidence is 
set forth in detail in section II.A. above, 
and establishes that many dealers 
misrepresent or fail to disclose material 
facts concerning the terms and extent of 
warranty coverage and the mechanical 
condition of cars at the time of sale.

In recent years approximately ten 
million used cars have been purchased 
annually from the nation’s 60,000 used 
car dealers.184 These dealers, as an 
established business practice, make oral 
representations concerning warranties 
and mechanical condition. The record 
demonstrates that many dealers or their 
sales agents make oral promises to 
repair after sale which are contradicted 
by “as is” warranty disciaimers or other 
written contract terms. Additionally, 
many dealers fail to inform consumers 
prior to purchase of limitations on 
warranties provided to them or of the 
meaning of key terms in the purchase 
contract (e.g., the “as is” clause). In 
those cases where warranty coverage is 
disclosed before the sale is 
consummated, it is typically in the 
pressured atmosphere of the “closing 
room” , where consumers’ full 
understanding of contract terms is 
thwarted. Consumers unexpectedly 
learn the full extent of their repair 
responsibility when dealers fail to honor 
these oral promises or when 
discrepancies between verbal and 
written warranties are discovered after 
sale.185

Moreover, the record demonstrates 
that many dealers also misrepresent the 
mechanical condition of the cars offered 
for sale. Several studies in the record 
demonstrate that dealer representations 
of condition at the time of sale are 
inconsistent with consumer perception 
of the condition of the car immediately 
after the sale.186 The record reflects that, 
although many dealers obtain 
knowledge of defects in their cars during 
the regular course of acquiring and 
reconditioning them, dealers quite often

184 Staff Report at 455, Appendix 1. For data on 
the number of used car dealers nationwide, see 
Mitchell, N A D A  and Lemov, N IAD A, Oral 
Presentation before the Commission, September 25, 
1979, TR 5,84. Due to the current downturn in the 
automobile industry, this number may be declining. 
See N IAD A, T-742 at 3.

185 In the CALPIRG Study (where test shoppers 
saw a warranty before sale), verbal and written 
warranties given by dealers differed 34 percent of 
the time. H X 82 at 17.
186 See, e.g.. National Analysts Study, HX 162(A) at Tables 14,15; SRL Study, HX 160(A) at Table 7; Wisconsin Study, HX 164(A) at Table IV-4; HX 

116(A) at 4-5; HX 158(A) at 4-5; Staff Report at 103- 
107, nn. 102-107.

fail to disclose known defects to 
prospective purchasers.187

In the face of repeated testimony 
concerning the large number of used car 
complaints filed by consumers with 
consumer agencies or legal aid offices 
and record studies, some dealers and 
dealer organizations argue that the 
number of valid consumer complaints 
about used cars and used car dealers is 
insignificant when compared to the total 
volume of used cars sold.188 The 
National Automobile Dealers 
Association (NADA) concludes that the 
National Analysts Study provides 
evidence that unfair and deceptive sales 
techniques are not prevalent in the used 
car industry.189 Accepting the data that 
demonstrates 13 percent of the 
respondents in that study received 
inaccurate information, N A D A  
concludes that the 13 percent deceptive 
rate figure does not establish 
prevalence.190 Assuming approximately 
10 million sales by used car dealers per 
year, a 13 percent deception Tate would 
suggest a possible 1.3 million incidences 
of deception per year.191 Data from the 
Wisconsin Study, cited by N A D A ,192 
demonstrate that 20.8 percent of the 
responding consumers report 
misrepresentation by dealers of 
mechanical defects.193 The Commission 
believes that these record studies reveal 
a widespread occurrence of deceptive 
practices that is otherwise reflected in 
the rulemaking record.194

187 In 85 percent of the cases, respondents in the 
National Analysts Study reported that the dealer 
did not disclose a single uncorrected mechanical 
problem prior to sale. H X 162(A) at Table 17. 
Similarly, used car buyers responding in the SRL 
Study were informed of specific defects in less than 
1 percent of transactions with dealers. H X 160(A) at 
13. Dealers in the CALPIRG Study, who were made 
aware of defects through diagnostic reports 
provided to them by test shoppers, failed to disclose 
major defects (costing $100 or more to repair) in 75 
of 101 cases. H X 82 at 11-12. See also Staff Report 
at 127-29.

188 Staff Report at 42-43, n. 6. See, e.g., N IAD A, S -  
739 at 70-72; N A D A, S-738 at 174-187.

189 N A D A  S-738 at 179.
190 Id. at 179-180.
191 This figure is based on 10 million sales per 

year by used car dealers. The significance of the 
National Analysts Study is enhanced by the fact 
that data are drawn from a sample of all purchasers 
in 20 states and is therefore not limited to 
complaints. H X 162(A) at 1-4. The Wisconsin Study 
data demonstrate a 17.1 percent deception rate. HX  
164(A) at Table IV-4.

192 N A D A , S-738 at 181.
193 Wisconsin Study, H X 164(A) at Table IV-21.
194 The Commission has earlier noted limitations 

on its interpretation of the results of tfye CALPIRG  
Study. See n. 138 supra. Although the rfiethodology 
and results of other record studies have been 
challenged (see Presiding Officer’s Report at 105- 
116; Staff Report at 19-37), the Commission believes 
that these studies, while not necessarily flawless in 
methodology in every respect, provide probative

Continued
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In addition, the Commission also 
recognizes that formal complaints 
actually filed by consumers represent 
only a small portion of problems 
experienced by used car buyers.195 A  
scientific measure of the level of 
unreported problems was provided as 
an adjunct to one of the studies entered 
into the record. In that study, it was 
estimated that complaints reflect only 
one to three percent of actual 
problems.196 Similarly, although the 
actual number of warranty and 
warranty disclaimer documents in the 
record is small, state and local 
consumer agency officials, legal aid 
attorneys, and some industry members 
report that they are typical of the 
industry.197

We, therefore, determine that the 
rulemaking record taken as a whole 
demonstrates the prevalence of 
deceptive practices. The clear and 
unavoidable conclusion established by 
the record is that many dealers do 
misrepresent or fail to disclose material 
facts relating to the dealer’s 
responsibility for making repairs after 
sale or to the mechanical condition of 
vehicles offered for sale. The practices 
are pervasive and among the chief 
sources of complaints received by 
various consumer protection 
organizations throughout the country.198 
The record evidence is therefore 
sufficient to convince the Commission 
that these practices are prevalent and 
that action to protect the used car 
consumer from these deceptive practices 
is justified.

C. Legal Basis for the Rule.—1. 
Rulemaking Authority. The 
Commission’s authority to promulgate 
this trade regulation rule is derived from 
two sources. The first of these is from 
Section 109(b) of the Magnuson-Moss 
Warranty Act, which states in pertinent 
part:

The Commission shall initiate within one 
year after the date of the enactment of this 
Act a rulemaking proceeding dealing with 
warranties and warranty practices in 
connection with the sale of used motor 
vehicles; and, to the extent necessary to 
supplement the protections offered the 
consumer by this title, shall prescribe rules 
dealing with such warranties and practices.
In prescribing rules under this subsection, the

evidence of practices in the used car market which 
corroborates other record testimony.

,9S Staff Report at 44, n. 8; Andreasen, TR 6944-45; 
6966-68; 6979-80. The Commission notes that dealer 
organizations, in their post-record comments, reject 
the "tip of the iceberg” theory. N IAD A, S-739 at 70- 
71; N A D A, S-738 at 173-174. The Commission notes 
that consumer complaints are but one measure of 
the existence of a market problem.

'“ Staff Report at 45, n. 9.
""Id . at 268-70, nn. 48, 50-55.

Presiding Officer’s Report at 47-48.

Commission may exercise any authority it 
may have under this title, or other law, and in 
addition it may require disclosure that a used 
motor vehicle is sold without any warranty 
and specify the form and content of such 
disclosure, (emphasis supplied)199

As the rulemaking record establishes, 
warranty practices in the used car 
market have resulted in significant 
consumer injury. In the preceding 
section of this Statement,200 we have 
summarily described the practices 
which have deceived buyers about the 
extent and terms of their warranty 
coverage. There, we recounted evidence 
concerning oral misrepresentations by 
dealers about the scope and terms of 
warranty coverage as well as failures to 
disclose the limited nature of their post
sale repair responsibilities. In many 
instances, verbal promises to repair 
have been negated by final contract 
terms containing an “as is’’ clause which 
disclaims all responsibility for post-sale 
repairs. These promises are exacerbated 
by widespread consumer 
misunderstanding of the term “ as is’’ 
and by dealer’s failure to disclose, in an 
adequate and timely manner, the 
existence and meaning of this term.

These practices, therefore, fall 
squarely within the scope of § 109(b). By 
addressing them in a Rule, the 
Commission is following its statutory 
mandate “to supplement the protections 
offered to the consumer” by the 
Warranty Act.

The second source of statutory 
authority for this rulemaking is the 
Federal Trade Commission Act, a source 
implicitly preserved by § 109(b), which 
permits the Commission to “exercise 
any authority it may have under this 
title, or other law” in promulgating rules 
under that Section. Section 111(a)(1) of 
the Warranty Act is more explicit:

Nothing contained in this title shall be 
construed to repeal, invalidate or supersede 
the Federal Trade Commission Act * * *201

Section 5(a)(1) of the FTC Act declares 
unlawful “unfair or deceptive acts or 
practices in or affecting commerce,” and 
Section 18(a)(1)(B) of the Act authorizes 
the Commission to enforce that statutory 
provision by prescribing:
rules which define with specificity acts or 
practices which are unfair or deceptive acts 
or practices in or affecting commerce . . . 
Rules under this subparagraph may include 
requirements prescribed for the purpose of 
preventing such acts or practices.202

The foregoing section of this 
Statement describes practices which, as

15 U .S.C. § 2309(b).
200 For further discussion of the abuses relating to 

warranties, see Section II.A .l. supra.
20115 U .S.C . § 2311(a)(1).
28215 U .S.C . 57a(a)(l)(B).

discussed below, are deceptive practices 
under Section 5 of the A ct.203 In addition 
to the warranty practices outlined 
above, the record also demonstrates that 
used car buyers are often deceived 
about the mechanical condition of the 
cars they purchase by various 
practices.204 These practices include 
affirmative misrepresentations about the 
car’s condition and the failure to 
disclose, prior to sale, material defects 
in the car that are known to the 
dealer.205 In addition, some dealers and 
their sales representatives have 
deceived consumers by claiming that a 
vehicle is free from defects without a 
reasonable basis for the claim.

These practices, as discussed below, 
are well within the parameters of 
deception under Section 5. As such, they 
may also be proscribed under Section 
18(a)(1) of the FTC Act.

2. Section 5 Analysis. The 
Commission’s authority to prevent 
consumer deception in the marketplace 
is well established.206 The Commission 
and the courts have developed an 
extensive body of law concerning 
deceptive practices that proscribes 
misleading conduct. Section 5 is violated 
whenever a seller misrepresents or fails 
to disclose to a purchaser facts that are 
material to the consumer’s purchasing 
decision, or lacks a reasonable basis to 
substantiate general product claims.207

a. Affirm ative Misrepresentations. It 
is well settled that Section 5 prohibits 
both affirmative misstatements and 
representations that create a misleading 
impression in the minds of consumers. 
Where actual deception by affirmative 
misstatements can be shown, Section 5 
is violated. Representations that have 
the tendency or capacity to deceive a 
substantial segment of the purchasing 
public, or that part of the public to

202 Section lI.A .l.c ., 2.b. supra.
204 The most serious of these forms of deception 

occurs in the sales of “as is” cars. A t least 50 
percent of all used cars are sold with no warranty. 
See Staff Report at 248-53; 295-300. See also 
Presiding Officer’s Report at 46-47; 124-25.

205 Section II.A.2.b. supra.
““ See, e.g., FT C v. Sperry and Hutchinson. Co., 

402 U.S. 233 (1972); FT C v. Ruberoid Co. 343 U.S. 470 
(1952).
207 Firestone Tire and Rubber Co., 81 F.T.C. 398 

(1972), a ffd 481 F.2d 246 (6th Cir.), cert, denied, 414 
U.S. 1112 (1973), remanded in part 492 F.2d 1333 
(2nd Cir. 1975); Statement of Basis and Purpose, 
Trade Regulation Rule for the Prevention of Unfair 
or Deceptive Advertising and Labeling of Cigarettes 
In Relation to the Health Hazards of Smoking, 29 FR 
8324,8350 (1964) (hereinafter cited as Cigarette Rule 
Statement); FT C v. Colgate Palmolive, 380 U.S. 374, 
388-389 (1965); FT C v. Raladam. 316 U.S. 149 (1942); 
FT C v. Algoma Lumber Co., 291 U.S. 67, 78 (1934); 
FT C v. Royal Milling Co., 288 U.S. 212,216-217 
(1933).
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which the particular conduct is directed, 
are also proscribed under Section 5.208

To violate Section 5, a 
misrepresentation must mislead a 
consumer in a material respect.209 The 
Commission has broad discretion in 
determining whether a 
misrepresentation concerns a material 
fact.210 Although a material fact is 
generally defined as one which would 
influence the consumer’s purchasing 
decision, the misrepresentation need not 
be tied directly to the product to be 
deemed material.211 Thus, any extrinsic 
fact that influences consumer 
purchasing decisions may be material.212 
Where actual consumer deception is 
demonstrated, the materiality 
requirement is reduced.213The literal 
truth or falsity of a challenged sales 
representation is not at issue when 
analyzing whether the representation is 
deceptive under Section 5. Instead, a 
seller’s claims must be viewed in their 
entirety and evaluated in light of the 
reasonable expectation or 
understanding of the expected consumer 
audience.214 If the claim, either directly 
or indirectly, creates an erroneous or 
misleading impression in the minds of 
consumers, it is deceptive.215 Moreover, 
the determination as to the likelihood of 
deception can'be inferred by the 
Commission in the exercise of its 
accumulated expertise.216

We have set forth in detail earlier the 
affirmative misrepresentations and 
outright falsities that frequently occur in

208 FT C v. Colgate Palmolive Co., 380 U.S. 374
(1965); FTC. v. Standard Education Society, 302 U.S. 
113 (1937); FT C v. Algoma Lumber Co., 291 U.S. 67, 
81 (1934); J.B . Williams v. FTC, 381 F.2d 884,889 (6th 
Cir. 1967); Montgomery W ardv. FTC, 379 F.2d 666, 
670 (7th Cir. 1967); Fei! v. FTC, 285 F.2d 879, 896 (9th 
Cir. 1960); The Raymond Lee Organization, Inc., 92 
F.T.C. 489,608 (1978): Horizon Corporation, —■—  
F .T .C .------(Dkt. No. 9017, issued May 15.1981).
209 FT C v. Colgate Palmolive Co., supra at 386-392 

(1965); Cigarette Rule Statement, at 8351.
2.0 FT C v. Colgate Palmolive Co., supra; Simeon 

Management Corp. v. FTC, 579 F.2d 1137 (9th Cir. 
1978).
2.1 ITT Continental Baking Co. v. FTC, 532 F.2d 

207 (2d Cir. 1976); Ideal Toy Corp., 64 F.T.C. 297 
(1964).
212 FT C v. Colgate Palmolive Co., supra at 386-87.
2.3 Baldwin Bracelet Corp., 61 F.T.C. 1345,1362-63 

(1962), affd, 325 F.2d 1012 (D.C. Cir. 1963), cert, 
denied, 377 U.S. 923 (1964); Gimbel Bros. Inc. v. 
F.T .C .. 116 F.2d 578 (2nd Cir. 1941); Travel King, Inc., 
86 FTC 715, 772-74 (1975).

2,7- B. Williams v. FTC, 381 F.2d 884, 889 (6th Cir. 
1967); Carter Products Inc. v. FTC, 323 F.2d 523, (5th 
Cir. 1963). Deception can result from the consumer 
expectations created by the setting in which a sales 
representation is made as well as by the seller's 
verbal misrepresentations. Peacock Buick, Inc., 86 
FTC 1532,1555 (1975).

2.3 See Kalwajtys v. FTC. 237 F.2d 654, 656 (7th 
Cir. 1956); Developments in the Law o f Deceptive 
Advertising, 80 Harv. L. Rev. 1008 (1967).

*'SFT C v. Standard Education Society, supra at 
116-117; FT C v. Colgate Palmolive Co., supra at 
391-392.

the used car market.217 We have shown 
that dealers frequently assure 
consumers that cars are in sound 
condition when in fact the car has 
defects that exist at the time of sale.218 
We have also described the dealer 
misrepresentations concerning the 
extent and scope of warranty coverage, 
including those which lead consumers to 
believe that the dealer will assume some 
responsibility for postpurchase repairs 
on cars sold “As Is.” Undoubtedly, some 
of the dealer misrepresentations made 
in the course of a used car sales pitch 
are “puffery,” for which trade regulation 
law has always made allowances.219 
But, we are dealing here with a highly 
complex product subject to defects at 
the time of sale and sold to consumers 
who have little or no ability to 
independently assess the quality or 
reliability of the product. Accordingly, 
the Rule has been drafted to ensure that 
the leeway traditionally granted a seller 
to “puff’ his or her product is not so 
broad that it also permits deception.220

Some of the dealer misrepresentations 
set forth earlier are outright falsities; 
some are misrepresentations that create 
a misleading net impression in the 
consumer’s mind about the value and 
anticipated operating costs of the used 
cars purchased. These affirmative 
misrepresentations, which induce 
consumers to purchase cars they might 
not otherwise buy, or to pay more than 
they otherwise would for the cars they 
purchase,221 are among the clearest 
forms of deception presented to the 
Commission. It is certainly true that 
some consumers, either because of 
mechanical knowledge or a skeptical 
attitude toward salespeople, may not be 
misled by these kinds of 
misrepresentations.222 However, this 
fact does not alter our assessment that 
dealer misrepresentations of warranty 
coverage and mechanical condition 
have the tendency and capacity to 
deceive a substantial segment of the

2.7 See Section II.A supra.
2.8 The effect of these misrepresentations is 

enhanced by the fact that they are often made in 
connection with vehicles that have been 
cosmetically reconditioned so as to appear 
relatively new and therefore more desirable to 
unsophisticated consumers, who lack mechanical 
knowledge and who reasonably equate exterior 
appearance with mechanical condition. Staff Report 
at 99-100.

2.9 See, e.g„ Carlay Co. v. FTC, 153 F.2d 493 (7th 
Cir. 1946).

220 See Cigarette Rule Statement, at 85; Beneficial 
Corp. v. FTC, 542 F.2d 611, 617-18 (3d Cir. 1976), 
cert, denied, 430 U.S. 983 (1977); Charles o f the Ritz 
Distrib. Corp. v. FTC, 143 F.2d 676, 679 (2d Cir.
1944).

221 See Staff Report at 58-63, 67-70,103-128; 
Presiding Officer's Report at 23-24,46-47,98-99, 
124-128,135.

222 Staff Report at 441-42.

purchasing public. We therefore 
conclude that such dealer 
misrepresentations violate Section 5.

b. Nondisclosure o f M aterial Facts to 
Used Car Buyers. In applying Section 5 
to the many factual patterns that have 
come before the Commission, we have 
repeatedly concluded that a seller can 
deceive as much by silence as by an 
affirmative misstatement of fact. In 

'“pure” nondisclosure cases, where no 
representations have been made by the 
seller, we have found undisclosed facts 
to be material by virtue of the 
reasonable assumptions consumers 
make on the basis of a product’s nature, 
appearance, or intended use.223 In other 
cases, undisclosed facts become 
material because of representations 
which, though true in and of themselves, 
are in fact only “half-true” and require 
further explanation or qualification to 
avoid creating misimpressions in the 
minds of consumers.224 The general 
principle articulated in these cases is 
that “Section 5 forbids sellers to exploit 
the normal expectations of consumers in 
order to deceive just as it forbids sellers 
to create false expectations by 
affirmative acts.” 225 

The record of this proceeding reveals 
that warranty terms and “as is” 
disclaimers frequently are not made 
available in writing to the consumer 
until after the decision to buy has been 
made and the consumer is confronted 
with a myriad of documents to be 
examined and signed in the dealer’s 
closing room.226 The failure by dealers to

223 All-State Industries, Inc. v. FTC, 423 F.2d 423 
(4th Cir.), cert, denied. 400 U.S. 828 (1970); Benrus 
Watch Co. v. FTC, 352 F.2d 313 (8th Cir. 1965); 
Mohawk Refining v. FTC, 263 F.2d 818 (3rd Cir. 
1959); M aryM uffet Inc. v. FTC, 194 F.2d 504 (2nd 
Cir. 1952); Alberty  v. FTC, 182 F.2d 38 (D.C. Cir.), 
cert, denied, 340 U.S. 818 (1950); Segal v. FTC, 142 
F.2d 255 (2d Cir. 1944); Statement of Basis and 
Purpose, Trade Regulation Rule, Labeling and 
Advertising of Home Insulation (“R-Value” ), 44 FR 
50218 (1979), 16 CFR 460 (hereinafter cited as “R- 
Value Rule Statement” ); Statement of Basis and 
Purpose, Trade Regulation Rule: Disclosure 
Requirements and Prohibitions Concerning 
Franchising and Business Opportunity Ventures, 43 
FR 59614 (1978), 16 CFR 36; Statement of Basis and 
Purpose, Trade Regulation Rule: Care Labeling of 
Textile Wearing Apparel, 36 FR 119 (1971), 16 CFR  
423.

224 Simeon Management Corp. v. FTC, supra; /. B. 
W illiams Co., 86 F.T.C. 481 (1965), affd. 381 F.2d 884 
(6th Cir. 1967); P. Lorillard Co. v. FTC, 186 F.2d 52 
(4th Cir. 1950).

228 Cigarette Rule Statement at 89. See also R- 
Value Rule Statement at 50223.

226 “It is a matter of common sense and 
experience that, having engaged in an initial round 
of bargaining over the purchase of an automobile, 
having reached a tentative agreement, and having 
returned to the dealership for the final signing of 
papers, many consumers will find themselves 
reluctant to back out, even if certain material 
changes are made in the terms which might have

Continued
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provide a clear, understandable 
explanation of such important 
contractual provisions in a manner 
likely to draw the consumer’s attention 
effectively deprives consumers of 
important information. As a result, 
consumers are unable to properly 
determine the overall value of a used 
car or properly calculate the true costs 
of ownership.

We have also previously described 
the evidence in the record indicating 
that used car dealers often fail to 
disclose known defects in the 
mechanical condition of used cars, and 
in other instances, disclose some, but 
not all, defects.

This defect information is material to 
the consumer’s purchasing decision. If 
the consumer were aware of such 
defects, he or she might choose another 
car, offer less for the car, or negotiate 
for repairs or more extensive warranty 
coverage. Indeed, the record discloses 
that consumers rank mechanical 
condition information as a primary 
factor in the purchasing decision.227 The 
withholding of defect information thus 
gives the dealer an undeserved 
bargaining advantage and distorts the 
competitive operation of-the market.

Substantial consumer injury results 
from dealer failures to disclose defect 
information. In the absence of such 
information, consumers are unable to 
assess the total ownership cost of a 
particular vehicle. As a result, many 
consumers are faced with unanticipated 
repairs shortly after purchase.
Moreover, without information about 
defects that are known to the dealer, 
consumers are unable to evaluate the 
warranty coverage offered on a car and 
thus are unable to determine if they are 
adequately protected from unanticipated 
repairs.228

In short, these dealer practices leave 
consumers with a false impresson of a 
car’s overall value. As a result of dealer 
nondisclosure of known defects, 
consumers do not receive information 
that is material to the purchasing 
decision and subsequently incur injury 
from unanticipated repairs. In our view, 
section 5 does not permit dealers to 
withhold information about material 
defects when consumer injury results

affected purchasing decisions had they been known 
earlier.” Peacock Buick, Inc., 86 F.T.C. 1532,1562-63 
(1975).

227 H X  164(A) at 43. See also N IAD A, S-739 at 112.
228 It is true that consumers do not expect that 

used cars will be in perfect condition when offered 
for sale. However, they may reasonably believe that 
used car dealers will advise them of known defects 
affecting a car's major mechanical systems. Such 
beliefs are naturally reinforced by affirmative 
dealer representations concerning the condition of 
cars they are selling.

from such nondisclosure.229 Therefore, 
because dealer failure to disclose such 
essential information has the tendency 
and capacity to deceive consumers, the 
Commission concludes that these 
practices violate section 5.

c. Lack o f Reasonable Basis. 
Misrepresentations, either express or 
implied, that there is a reasonable basis 
in fact for claims made concerning the 
safety or performance characteristics of 
a product are deceptive and violate 
section 5.230 It is deceptive for a seller 
or his agent to make representations of a 
product’s good quality or reliability 
which are not based on facts known to 
that seller or agent. This is particularly 
true with respect to complex and highly 
technical products that are not easily 
evaluated without special knowledge or 
expertise.231

The record demonstrates that used car 
dealers and their sales agents frequently 
make representations about the 
satisfactory condition of used cars and 
their components.232 Although many 
used car dealers obtain considerable 
knowledge about the vehicles they 
acquire (and their defects),233 the 
record also shows that industry 
members make statements about the 
vehicle’s mechanical condition with 
insufficient information to support such 
representations.234 Survey evidence 
further indicates that sales agents—who 
may be uninformed about defects 
known to the dealer 235—frequently 
make favorable statements about a car’s 
mechanical condition that are later 
found by buyers to be inaccurate.236 As 
we previously noted, consumers tend to 
rely on these representations.237

229 Cf. Peacock Buick, Inc., supra n. 214, at 1557- 
8,1560-2.

2 3° Porter and Dietsch, Inc. 90 F.T.C. 770 (1977), 
modified 605 F.2d 294 (1979), cert, denied 445 U.S. 
950 (1980); National Dynamics Corp. 82 F.T.C. 428 
(1973), remanded on other grounds, 492 F.2d 1333 
(2nd Cir.), cert, denied, .419 U.S. 993 (1974), modified, 
85 F.T.C. 391 (1975), further modified, 85 F.T.C. 1053 
(1975); Firestone Tire and Rubber Co., supra.

In Pfizer, Inc., 81 F.T.C. 23 (1972), we said that the 
failure to possess a reasonable basis for product 
claims is unfair within the meaning of section 5. 
However, in National Dynamics and Porter and 
Dietsch, both cases grounded on our authority to 
regulate deception, we stated that, whether a 
product claim is analyzed from the standpoint of 
unfairness or deception, the standard is the same—  
whether or not the seller possesses material or data 
which provides a reasonable basis to substantiate 
the product claim. See 90 F.T.C. at 866, n. 11; 82 
F.T.C. at 550, n. 10.

231 See Pfizer, supra; R-Value Rule Statement at 
50225, n. 182.

232 See Section II.A.2.b. supra„
233 See Section II.A .2 .C . supra.
234 Staff Report at 103-105, n. 102.
238 Bigham, TR 5274-77.
236 National Analysts Study, H X  162(A) at Tables 

1,16,17; Staff Report at 110-115.
237Section II.A.2.d. supra.

As we have stated in the past, a buyer 
is entitled to representations that are 
more than mere surmise on the part of 
the seller.238 This is particularly so in 
the used car market, where the product 
being sold is complex, and where, as a 
result, most consumers cannot 
practically ascertain the truthfulness of 
claims before purchase. Therefore, we 
find that the making of unsubstantiated 
claims that a used car or a component 
thereof is free from defects or is in good 
overall condition by a used car dealer or 
his sales agent is a deceptive practice 
that violates Section 5.239

D. Remedies. Section 109(b) of the 
Magnuson-Moss Warranty Act 
explicitly authorizes the Commission to 
issue rules ’’dealing with” used car 
warranties and warranty practices and, 
in prescribing such rules, to require a 
‘‘disclosure that a used motor vehicle is 
sold without any warranty” as well as 
the specific “form and content of such a 
disclosure.” 240 Complementary 
remedial authority is found in Section 18 
of the FTC Act, which authorizes the 
Commission, in addition to issuing rules 
defining unfair or deceptive practices, to 
include in its rules “requirements 
prescribed for the purpose of preventing 
such acts or practices.” 241

In fashioning any such remedy for the 
deceptive practices found to exist in the 
rulemaking record, the Commission is 
bound to show a “reasonable 
relationship” between the remedy and 
the practice.242 After a careful 
examination of the record, the 
Commission has developed a Rule that 
it believes will be an effective remedy 
for the deceptive practices in the used 
car industry. The Commission, therefore, 
believes that the Rule and each of its 
elements described below represent a 
justifiable exercise of its statutory 
authority.

1. Warranty, “As Is” Disclosures. The 
record clearly demonstrates that “as is” 
sales are fraught with dealer 
misrepresentations regarding both . 
mechanical condition of cars sold and

238 National Commission on Egg Nutrition, 88 
F.T.C. 84,91 (1976), enforced as modified, 570 F.2d 
157 (7th Cir. 1977).
239 See, e.g., Pfizer, supra; Firestone Tire and 

Rubber Co., supra.
24015 U .S.C. 2309(b).
24115 U.S.C. 57a(a)(l)(B). The Commission’s authority to adopt such requirements was recognized in Katharine Gibbs School v. FTC, 612 F.2d 658, 662 (2nd Cir. 1979).
242 F.T.C. v. National Lead Co., 352 U.S. 419, 428- 

29 (1957); Jacob Siegel Co. v. FTC, 327 U.S. 608 
(1946). This st
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dealer after-sale repair responsibility.248 
In addition, the record demonstrates 
that many consumers do not understand 
the nature of an "as is” sale.244 Such 
ignorance is aggravated by dealer 
practices which result in inconspicuous, 
untimely and unclear disclosures.245The 
record further demonstrates that dealers 
orally misrepresent the terms of written 
warranties and service contracts and 
fail to make timely, conspicuous and 
clear disclosure of warranty and service 
contract terms.246

To remedy these deceptive practices, 
the Rule requires that, on the window 
sticker, dealers indicate whether a 
warranty is offered or whether the car is 
sold "as is” , i.e., without any 
warranties.247 If a warranty is offered, 
the dealer must disclose on the sticker . 
the systems that are covered, the 
percentage of total repair costs paid for 
by the dealer and the duration of the 
warranty.248 If a service contract is 
offered, the dealer must indicate its cost.

Some industry members argue that 
warranty, “as is” disclosure 
requirements are unnecessary because 
they duplicate the pre-sale availability 
requirements of the Magnuson-Moss 
Warranty Act and existing state law 
with regard to "as is” disclosures.249The 
warranty and "as is” disclosures 
required by this Rule do not duplicate 
Magnuson-Moss Act requirements but 
supplement them as specifically directed 
by Congress in Section 109(a). Section 
109(a) specifically directed the > 
Commission to address, with regard to 
the used car industry alone, the 
appropriate disclosure for sales in which 
“no warranty” was given. The Act itself 
does not require disclosures regarding 
"as is” sales. Likewise, state laws with 
regard to “as is” sales do not require 
point of sale disclosures but disclosure 
prior to consummation, i.e., in the 
"closing room.” 250

These requirements will remedy the 
deceptive practices of misrepresentation 
concerning post-sale repair 
responsibilities and failure to disclose 
warranty coverage. Moreover, the fact 
that the disclosures will be available to 
consumers on a window sticker will

243 Staff Report at 103-130, 262-280, 295-299; 
N IAD A, S-739 at 82-83.

244 See n. 92 and accompanying text, supra.
245 Staff Report at 282-80; 295-300; N IAD A , S-739 

at 82-83.
243/rf. at 280-290; 303-305.
247 This remedial approach has been commented 

upon favorably by one industry organization. See 
N IAD A, S-739 at 112-113,120-121, Appendix B.

243 Id. at 111-113,120-121, Appendix B.
249 See Merrill-Wahus, dealer organization, T-165; 

Sapp, dealer organization, T-503; Stores, dealer 
organization, T-567; Boniface, dealer, T-217; 
Nicholson, dealer, T-710; Lohmann, dealer, T-714.

250 Staff Report at 483-498.

ensure that consumers will receive 
warranty information at a time when the 
information can influence their 
purchasing decision. Therefore, the 
warranty disclosure provisions of the 
Rule, which respond directly to the 
dealer deceptions about warranties, will 
provide an effective remedy for the 
documented abuses.

2. Disclosure of Known Defects. The 
record shows that dealers go to great 
lengths to learn the mechanical 
condition of the cars they sell.251 They 
obtain knowledge of defects from 
various sources. The record reflects that, 
at auctions, dealers may inspect after 
purchase and, in fact, may rescind or 
renegotiate if problems found are 
severe. After purchase by dealers, 
additional defects are discovered during 
further inspections, appearance 
reconditioning and repairs. In addition, 
dealers also become aware of defects 
through third-party service contract 
company inspectors (who examine cars 
for defects when deciding which cars 
qualify for the service contract), through 
sellers, and through selling or servicing 
the car previously.252

Despite their knowledge of defects, 
many dealers do not disclose defects to 
prospective purchasers.253 However, the 
record also shows that, when dealers 
are faced with an obligation to disclose 
known defects, they are likely to comply 
rather than evade the requirement. 
Although Wisconsin’s mandatory 
inspection and disclosure law is not a 
perfect analogue to the Commission’s 
Rule,254 it is worthy of note that under 
the Wisconsin law more buyers received 
pre-purchase defect information from 
dealers.255 This increase in disclosure of

231 Id. at 71-83.
a2Id.
233 In one record study, dealers actually were 

given the results of independent third-party 
inspections but consistently failed to convey that 
information to prospective purchasers. Other 
evidence on the record indicates that consumers are 
not told of defectB existing in cars at the time of sale 
and subsequently must bear the unanticipated costs 
of repairs. See Staff Report at 38-57,110-126.
234 There are important differences between the Commission's Rule and the Wisconsin law. Under the Wisconsin law, dealers must inspect and check either “OK" or “Not OK” for each system and subsystem listed on a disclosure statement. It could be argued that dealers in Wisconsin have some incentive to check “Not OK", thereby disclosing known defects, since an “OK" check may carry post-sale repair responsibilities for the dealer.
233 The Wisconsin Study indicates that 28.1 

percent of pre-law used car buyers who bought from 
dealers were aware of defects prior to purchase. 
This percentage increased to 38.7 percent among 
those who purchased from dealers following 
passage of the mandatory inspection law. H X  
164(A) at Table IV-12. This increase in defect 
awareness was accompanied by an increase in the 
number of buyers who stated that their knowledge 
of defects came from information supplied by the 
dealer. In the Wisconsin Study, one percent of pre

defects is even more significant in light 
of the fact that costs of dealer 
inspections did not increase 
substantially;256 from this we conclude 
that dealers did not simply begin to find 
more defects but instead began to 
disclose more defects.

The Commission notes that certain 
dealer commentators stated that the 
inspection process is itself uncertain and 
imperfect.257 Industry participants also 
claimed that the record does not support 
a finding that dealers know about actual 
or latent defects in cars they sell 258 or 
that the occurrence of defects soon after 
purchase of a used car evidences dealer 
knowledge or misrepresentation.259

The Commission does not argue that 
the inspection process is perfect.
Instead, it has looked to the 
preponderance of record evidence to 
determine that, in general and as stated 
herein, dealers often do have knowledge 
of specific significant defects and often 
fail to disclose them to prospective 
purchasers. In addition, many dealers 
misrepresent the mechanical condition 
of used cars.

The Commission also recognizes that, 
while the Presiding Officer in this 
proceeding was reluctant to find that 
dealers generally have knowledge of 
specific defects in cars they sell,260he 
noted the numerous inferences that 
could be drawn from the record.261 First, 
the Presiding Officer concluded that 
individual cases on the record indicated 
instances of actual misrepresentation by 
dealers of facts concerning the 
mechanical condition of individual 
vehicles.262 Second, the Presiding Officer 
concluded that record surveys and 
studies demonstrate the extent of 
defects present in vehicles which were 
either disguised prior to sale or which 
were detected after the sale had been 
concluded.263The Presiding Officer, 
however, was not willing to infer from 
specific instances in the record that 
failure to disclose known defects was a

law respondents said that they learned of defects 
before purchase from dealers. In the post-law 
sample, 9 percent said they learned of defects 
before purchase from dealers. Computed from data 
in H X  164(A). See also Staff Report at 122.

233 Staff Report at 228. The record shows that, 
after implementation of the Wisconsin law, two- 
thirds of the dealers reported that they incurred no 
additional costs to inspect in order to comply with 
the mandatory disclosure scheme. H X  164(A) at 
Table V-8.

237 Staff Report at 79, n. 66.
238 See, e.g., N IAD A, S-739 at 76.
239 Id. at 74. N IAD A  also cites to the^Presiding 

Officer’s Report at 129-130 to buttress its 
conclusion. Id  at 74, nn. 126-127.

260 Presiding Officer’s Report at 135.
291 Id.
232 Id.
233 Id.
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customary industry practice.264 
Nevertheless, the Commission believes 
that the record establishes that failure to 
disclose known defects is at least 
sufficiently prevalent to form the basis 
for the Rule’s defect disclosure 
requirement.

Like the warranty disclosure 
provisions of the Rule, the. requirement 
of affirmative disclosure of certain 
major known defects at the point of 
purchase responds directly to the 
deceptive practice established by the 
record of failure to disclose known 
defects.265

Moreover, defect disclosures enhance 
the value and effectiveness of the 
warranty disclosures to consumers.
With information available about 
certain major defects known to the 
dealer, consumers will be able to assess 
more accurately the true costs of 
ownership, i.e., purchase price plus 
repair costs for defects. Their 
purchasing decisions can incorporate 
consideration of a car’s condition and 
expected future repair costs, and thus 
consumer injury resulting from 
unanticipated repair costs should be 
reduced. We anticipate that more 
accurate knowledge about the true 
condition of a car will also allow the 
consumer to assess more accurately the 
value of warranty coverage and will 
increase bargaining for desired 
warranty coverage and price on a car of 
known condition.266

In arriving at a final decision 
regarding which defects should be 
disclosed by dealers if known, the 
Commission relied on various record 
sources. The Commission reviewed 
record studies that identify those major 
systems of used cars which failed 
immediately after sale, which failed 
frequently, and which were not 
discovered by the consumer prior to 
purchase.267 These studies provided 
corroboration of anecdotal testimony.268

Ie* Id.
285 See, e.g. Simeon Management Corp. v. FTC, 

supra; All-State Industries of North Carolina, Inc., 
supra; Cigarette Rule Statement at 8352.

288 Evidence from the Wisconsin Study suggests 
consumers aredeast likely to be aware of 
mechanical defects such as those involving the 
transmission, brakes, exhaust system, etc., before 
purchase and most likely to discover these defects 
after purchase. In that study, when consumers 
became aware of defects prior to purchase, many 
felt such awareness did affect their bargaining. 
Dealers were most likely to respond by repairing the 
defects or reducing the price of the car. H X 164(A) 
at 26-27, Tables IV-13, IV-14. See also NIAD A, S -  
739 at 112.

287 SRL Study, H X 160(A) at 10, Tables 6, 7; 
Wisconsin Study, H X 164(A) at Tables IV-4, IV-14, 
IV-18; Northern California Auto Club Study, H X  
116(A) at 4-5; Missouri Auto Club Study, H X 158(A) 
at 4-5. National Analysts Study, H X  162(A) at 29.

288 Staff Report at 38-42, nn. 1-5.

Furthermore, the Commission referred to 
the determinations of the Department of 
Transportation 269 and the State of 
Wiconsin,270 as embodied in their 
respective regulations and laws, 
concerning those mechanical systems 
that are important to an automobile’s 
safety and normal operation. In 
addition, the Commission has relied on 
the DOT and Wisconsin inspection 
protocols to enable it to define material 
defects in an objective manner. 
Consequently, the Commission reduced 
staff s proposal in regard to which 
defects were to be disclosed.271

O f course, the defect disclosure will 
be effective only if dealers have a clear 
idea of their compliance obligations and 
if consumers understand both the 
significance and limits of the 
information. The Commission thus has 
limited the disclosure only to certain 
material defects 272 and only to those 
circumstances when the dealer has 
reason to know the defect exists.273 
Moreover, the disclosure is drafted so 
that consumers will be aware of the fact 
that dealers have no obligation to 
inspect prior to purchase.274 Therefore, 
the Commission concludes that the 
known defect disclosure is an effective 
remedy that is reasonably related to the 
deceptive practices regarding 
mechanical condition.

3. Spoken Promises Warning. The 
Rule also requires a disclosure to 
consumers that, unless oral promises are 
reduced to writing, they are difficult to 
enforce. As noted above, the record is 
replete with evidence that dealers orally

289 See model safety inspection prepared by the 
Department of Transportation, National Highway 
Traffic Safety Administration, pursuant to Section 
402 of the Highway Safety Act of 1966, Pub. L. 89- 
563. 23 U .S.C . 402.

270 Wis. Admin. Code, Ch 24.03.
271 See Staff Memorandum to the Commission, 

Final Recommendations Concerning Used Car TRR, 
dated January 14,1981, at 36, Attachment F.

272 See discussion of Rule §§455.2(c) and 455.6 in 
Section III infra. The list of defects is based on both 
the Wisconsin disclosure law used in that state 
since 1974 and the Department of Transportation's 
model state safety inspection standards. 49 CFR  
570.2. These origins support the materiality of the 
items on the list. The Wisconsin disclosure scheme 
was drafted by a committee of state officials, 
dealers and consumer groups, and a dealer is 
credited as the author of much of the language of 
the defect list. Moschkau, T R 1022-23,1029-30. The 
DOT list was based on a wide variety of sources 
representing the state of the art in motor vehicle 
inspection. Vetter, H X 181 at 5-8. The record 
indicates that, although ample opportunity was 
provided for participants to explore the criteria 
through cross-examination, there was no 
questioning directed to either the substance of the 
standards or the procedure utilized by DOT in 
adopting those standards.

273 See discussion of Rule section 455.2(c) in 
Section III infra.

274 See discussion of Rule section 455.6 in Section III infra.

misrepresent both the mechanical 
condition of used cars and the dealer’s 
after-sale repair responsibility.275 The 
record demonstrates that consumers 
rely on oral statements made by dealers 
at the point of purchase even though 
those oral statements are not confirmed 
in writing.276 Consumers are therefore 
frequently deceived at the point of 
purchase by representations which are 
not only untrue but also unenforceable. 
A  warning to consumers that all oral 
promises should be reduced to writing is 
therefore clearly justified by the 
record.277

We believe that the level of oral 
misrepresentation at the used car lot can 
be reduced if consumers are informed of 
the need to secure a written record of all 
promises made in connection with a 
used car sale.278 By introducing this 
information into the used car market, 
the Commission expects consumer 
reliance on oral statements to decrease 
and insistence on a written confirmation 
of representations made at the time of 
sale to increase. If the consumer is able 
to obtain written confirmation of those 
statements in a sales contract which can 
be used in the event of a dispute, many 
dealers are likely to be more reluctant 
than they are at present to make false or 
misleading oral statements. As a result, 
a "spoken promises” warning should act 
as a deterrent to deception in the used 
car market and is clearly related to 
deceptive practices by used car sellers.

4. List of Major Mechanical and 
Safety Systems. The list of major 
mechanical and safety systems is 
designed to address the record evidence 
that misrepresentations concerning 
mechanical condition are often made on 
a system-by-system basis.279The

274 Staff Report at 103-130; 262-90: 295-315.
276 Id. at 108-110, 274-277. While industry 

recognizes that oral misrepresentation occurs, it 
denies prevalence. See, e.g., N IAD A, S-739 at 70-71; 
N AD  A , S-738 at 174-187.

277 Industry members also recognize the need for 
such a disclosure. See, e.g., Virginia Independent 
Automobile Dealers Association, T-700 at 9;
N IAD A, S-739 at 121; N IAD A, T-742 at Appendix 1. 
Industry objections to earlier proposals for this 
disclosure were addressed to tone rather than 
substance. See, e.g., N A D A , T-740; Antoniewicz, 
dealer organization, T-500; Sapp, dealer 
organization, T-503. The language of the disclosure 
has since been modified.

274 The Commission notes that certain industry 
members reach a similar conclusion. See N IAD A, S -  
739 at 112-113.

279 Staff Report at 109-115. Originally the list of 
major mechanical and safety systems was 
circulated in the rulemaking proceeding as part of a 
window sticker which included inspection results 
for each major system. While the Commission has 
decided against a rule that would include inspection 
requirements, it has decided to retain the major 
systems list as a means of overcoming oral 
misrepresentations and as a means of gauging 
warranty coverage.
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components listed are those most likely 
to be represented by dealers as being in 
good condition without any 
confirmation of such representations in 
writing.280

The li§t of systems on the Buyers 
Guide is reasonably related to these 
abuses. The list provides a framework 
for consumers to evaluate the extent of 
the warranty coverage which must be 
indicated on the warranties section of 
the sticker. Consumers will also be able 
to utilize the list when comparing the 
warranties offered on different cars or 
offered by different dealers. The list also 
serves other remedial purposes. By 
identifying the major components of the 
car, the list counters the specific dealer 
misrepresentations that certain 
consumer-noted problems are minor.281 
It also identifies for consumers' the 
systems about which they may wish to 
ask the dealer (or which they may wish 
to have inspected by a third party prior 
to purchase) and provides a context for 
consumers to obtain substantiation of 
general representations.282

5. Notice of Availability of Pre- 
Purchase Inspection Opportunity. Pre
purchase inspection by a third party can 
provide consumers with valuable 
information regarding the mechanical 
condition of a used car and can 
considerably enhance the consumer’s 
bargaining position.283 However, the 
record demonstrates that few consumers 
actually seek independent inspections 
by a qualified mechanic;284 The record 
shows that this result is in part caused 
by certain dealer practices which 
discourage the consumer’s use of 
independent prepurchase inspections.288

Dealers make general representations 
that their cars are in sound mechanical 
condition and fail to disclose known 
defects.288

Consumers rely on dealer 
representations of sound mechanical 
condition and thus do not perceive a 
need to obtain an independent pre
purchase inspection.287 In addition, the 
record demonstrates that dealers 
commonly “detail” cars. Since 
consumers often believe that “good 
looking” cars are “good running” cars, 
this dealer practice discourages

1X0 id.
™'Id. at 108, n. 104.
282 Industry representatives opposed a list of 

major systems which were given an inspection 
rating. See, e.g., N A D A , S-739, T-740; Kay, 
American Car Rental Association (ACRA), T-717. 

282 Staff Report at 67-70.
284 Id. at 93-94.
281 Id. at 87-89, n. 81.
288 Id. at 103-109.
™  Id. at 109-130.

consumer belief in the need for 
inspections.288

Although the record does not support 
imposition of a mandatory right to 
independent, off-the-lot, pre-purchase 
inspections,289 it does support a remedy 
which suggests that consumers inquire 
about the availability of an independent, 
pre-purchase inspection.290The notice 
allows consumers to gauge dealer 
representations concerning mechanical 
condition by measuring those 
representations against dealer 
willingness to permit third-party 
inspections and independent 
confirmation of such representations. In 
addition, such a disclosure not only 
focuses consumer attention on the idea 
of pre-purchase inspection as a means 
of evaluating a car’s mechanical 
condition but also provides consumers 
with a means of comparison shopping 
among the various terms and conditions 
offered by different used car dealers.

III. Section-by-Section Analysis
Section 455.1(a)—List o f Deceptive A cts 
or Practices

The record of this rulemaking 
proceeding documents the widespread 
occurrence of a variety of deceptive 
practices in the used car market. These 
practices are specifically enumerated in 
this subsection of the Rule.291 As set 
forth below, engaging in any of the 
practices enumerated in this section is 
not a violation of the Rule. Compliance 
with the Rule is attained by meeting the 
requirements of Sections 455.2 through
455.6 of the Rule. Nevertheless, the 
Commission, based on the record of this 
proceeding, considers these practices to 
be deceptive under Section 5 of the 
Federal Trade Commission Act, so that 
violators will be subject to future law 
enforcement actions by the Commission.

Section 455.1(b)—Definition o f Rule 
Violation

A s noted immediately above, 
compliance with the Rule is attained by 
meeting the requirements of Sections
455.2 through 455.6 of the Rule. Each 
violation of this Rule, which is issued 
pursuant to Section 18 of the Federal 
Trade Commission Act, carries a civil 
penalty of up to $10,000 which the

288 Id. at 97-103.
289 See Section IV.C. infra.
290 NI AD A proposed a pre-purchase inspection opportunity disclosure in its most recent post-record comment. NIADA, T-742, at 23-34, Appendix I.
291 Although one participant contended that a 

substantially similar list failed to meet the 
specificity requirements enunicated in Katharine 
Gibbs School v. FTC, 612 F.2d 658, 662 (2nd Cir. 
1979), the Commission believes that the list of 
deceptive practices meets the Gibbs standard. See 
N A D A , T-741, at 31.

Commission may seek in the appropriate 
federal district court. It is therefore 
essential that the provisions of this Rule 
precisely describe the responsibilities of 
each person covered. To insure such 
precision, this subsection limits any rule 
violation to the failure to comply with 
the remedial provisions set forth in 
Sections 455.2 through 455.6 of the Rule. 
By defining a Rule violation in terms of 
compliance with these explicit 
requirements, there is no question as to 
the steps that a used car dealer must 
take to comply with the Rule.

Section 455.1(c)—Definitions

The scope of the Rule adopted here is 
determined largely by the definition of 
key terms described in this subsection. 
A s set forth below, each of these terms 
has been specifically defined so as to 
insure the most appropriate coverage of 
the Rule.

Section 455.1(c)(1)— “ Vehicle ”

As initially proposed,292 the Rule 
would have covered any motorized 
vehicle, including motorcycles, designed 
to carry not more than 15 people. 
However, upon consideration of the 
evidence in the record, the Commission 
has concluded that, while the definition 
of “vehicle” should be broad enough to 
include the many personal use vehicles 
on the market, the definition should not 
be so broad as to cover vehicles that are 
generally used for commercial activity. 
Under § 455.1(c)(1), coverage of the Rule 
has been limited to vehicles, other than 
motorcycles, of a size and weight most 
often purchased by individual 
consumers.293

In commenting on the mandatory 
inspection rule, some participants 
suggested that the rule be limited to 
newer cars by an age ceiling and/or 
price floor.294 Without such a limitation, 
these commentators argued, the 
mandatory inspection rule would force 
dealers to cease selling older cars; those 
cars would instead be sold on the 
unregulated private market. However, 
the record shows that, in Wisconsin, 
after the passage of a mandatory 
inspection law, the median age of cars 
sold by dealers did not decline.295 
Therefore, based on our review of the 
evidence, we have concluded that the 
Rule will not alter the number of older 
and lower-priced used cars sold by 
dealers to individual consumers for their 
personal use. Accordingly, we decline to

292 41 FR 1089 (1976). ,
293 Staff Report at 397-399.
294 Id. at 399, n. 6, 467-71.
298 H X 164(A) at Table VI-2.
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adopt any age or price restrictions in the 
definition of “vehicle.”

The size and weight limitations in the 
definition of “vehicle” are designed so 
as to include light-duty trucks which are 
frequently used for personal activities, 
because the record reflects numerous 
consumer complaints concerning such 
vehicles.296 Conversely, large trucks are 
excluded from the definition because of 
their specialized commercial nature and 
because buyers of large trucks generally 
appear to be more knowledgeable and 
sophisticated than the average used car 
buyer.297 To distinguish between trucks 
used for commercial purposes and those 
used for personal transportation, the 
Commission has relied upon criteria 
developed by the Environmental 
Protection Agency for the classification 
of light-duty trucks.298 The size and 
weight parameters set in the definition 
of “vehicle” also exclude large 
recreational vehicles from the Rule. 
There is insufficient evidence in the 
record to conclude that sales of these 
vehicles are characterized by the 
deceptive practices that the Rule is 
designed to prevent.

Finally, the definition of “vehicle” 
excludes motorcycles. While some 
witnesses suggested inclusion, there is 
little record evidence regarding 
deception by motorcycle dealers.299

Section 455.1(c)(2)— "Used Vehicle”
Section 455.1(c)(2) defines “used 

vehicle” in a manner consistent with the 
Commission’s decision in Peacock 
Buick, In c.300 In Peacock, we concluded 
that the term “used car” should include 
“any vehicle driven more than the 
limited use necessary in moving or road 
testing a new vehicle prior to delivery to 
a consumer.” 301

An alternative definition of “used 
vehicle” suggested during the 
rulemaking proceeding turned on 
whether a car had been previously sold 
to à person who “purchased the vehicle 
in good faith” for a purpose other than 
resale or whether a car had been 
previously used in a variety of specified 
situations (e.g., as a rental or driver 
education car or as a demonstrator). 
Based on record comment 302 and our 
own expertise, we have concluded that 
this definition would be not only 
confusing to consumers and dealers but 
also difficult for the Commission to 
enforce. Accordingly, the Commission

298 Staff Report at 400-402. 
391 Id. at 401.
298 41 FR 56316 (1976).
299 Staff Report at 403.
800 86 FTC 1532 (1975). 
“ '/</. at 1566.
302 Staff Report at 404.

has adopted the present definition in an 
effort both to clarify and to simplify the 
question of which vehicles are covered 
by the Rule.

In adopting this definition, the 
Commission specifically intends to 
include within the scope of the Rule cars 
identified on the record as 
“demonstrators” .303Many states, for the 
purpose of titling laws, identify as 
“new” vehicles for which title has not 
passed to a purchaser despite extensive 
use of the vehicle as a demonstrator 
model. However, the record reflects that 
used cars sold as "demonstrators” are 
subject to dealer oral 
misrepresentations concerning overall 
quality of mechanical condition.304 
Therefore, the Commission has 
concluded that, notwithstanding the 
various state titling laws, there is 
substantial record justification and legal 
precedent for including demonstrators 
within the scope of the Rule.305

Comments in the rulemaking record 
suggested that, as previously worded,306 
the definition of “used vehicle” could 
have been construed to require 
inspection of automobiles sold for scrap 
by a junkyard to a consumer. These 
comments pointed out that the previous 
definition could also be construed to 
apply to the sale of a vehicle by a scrap 
yard to a scrap metal dealer.307 Insofar 
as a vehicle is sold for its parts and not 
as an operating vehicle, there appears to 
be no need to provide consumers with 
the kind of information customarily used 
to evaluate an automobile as a means of 
personal transportation. Accordingly, 
the definition of “used vehicle” has been 
revised to exclude specifically those 
used cars sold only for salvage.

303 “Demonstrators” include cars represented as 
“dealer demonstrators” , “factory demonstrators", 
"executive demonstrators” and the like. Id. at 344.

304 See, e.g., Towle, TR 577-83; Brewton, TR 2761- 
66.

303 Our decision to include demonstrators in the 
definition of “used vehicle” does not in any way 
preempt state titling laws which identify 
demonstrator models as “new” cars. The Rule 
adopted here does not interfere with the 
classification of demonstrators for purposes of title; 
the Rule only requires that, if drivenf more than the 
limited number of miles needed to move or road test 
a vehicle, a car, when offered for sale, must display 
the Buyers Guide so as to provide consumers with 
mechanical condition and warranty disclosures. 
Moreover, it should be noted that the Rule does not 
conflict with other federal statutes. A t most, some 
dealers may find that they will have to post the 
federally-mandated new car vehicle disclosure 
sticker (required under the Monroney Act, 15 U .S.C. 
1231 et seq. (1972)), as well as the Buyers Guide, in 
those few instances (e.g., demonstrators) where a 
vehicle straddles the line between new and used.

306 Staff Report, Appendix F at 1.
307 See California Dismantlers Association, S-417.

Section 455.1(c)(3)— “Dealer"

This subsection defines a “dealer” in 
terms of the number and frequency of 
used car sales or offerings. The original 
rule proposed by the Commission 
defined a dealer as anyone who engaged 
in the business of Offering for sale or 
selling used cars to the general public. 
Based on testimony in the record 
indicating the difficulty of interpreting 
the phrase “in the business o f ’,308 the 
Commission has concluded that a 
numerical standard would be easier to 
enforce and would provide better notice 
to the public concerning the 
applicability of the Rule. The record 
reflects that most states set the dividing 
line between a dealer and a casual 
seller of used cars at between three and 
six vehicles each year.309 We have 
determined that five vehicles is the 
optimal cut-off point because any 
number less than that may 
unnecessarily include within the Rule 
occasional private sales of personal cars 
by their owners. Conversely, a number 
greater than five increases the risk that 
the Rule will be inapplicable to the so- 
called “ curbstone” seller who, though 
buying and selling a substantial number 
of used cars per year (often from a 
residential location) may not formally 
be engaged in what would be termed the 
“business" of used car sales.310

The definition of “dealer” also 
excludes those who engage in the 
private sale of used cars, other than 
those who sell more than five cars per 
twelve-month period. Although a 
number of witnesses testified in favor of 
subjecting private sales to the 
requirements of the Rule,311 the 
Commission does not find any basis to 
extend the provisions of the Rule to the 
private market. Indeed, the record 
discloses considerable evidence 
indicating that, in many instances, 
consumers receive more accurate 
information about the mechanical 
condition of used cars from private 
parties than from used car dealers.312 
The record also indicates that private 
parties generally do not offer warranties 
in connection with the sale of their used 
cars.313 Therefore, the Commission finds 
that the record has not produced a 
sufficient incidence of deceptive sales 
practices in the private market to justify

308 Staff Report at 405-407.
309 Id. at 406.
3WId.
3.1 Id. at 407.
3.2 H X  164(A) at Tables IV-3, IV-4.
313 See, e.g., H X 164(A) at Table IV-20 (97.6 

percent of respondents reported receiving no 
warranty from the private seller).
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what would be a substantial expansion 
of the Rule’s scope.

A  considerable amount of discussion 
in the record focused on the question of 
whether the Rule should cover both 
franchise and independent used car 
dealers. Our review of the record in this 
regard convinces us that both types of 
used car dealers should be included 
within the scope of the Rule, since the 
frequency of dealer misrepresentation 
concerning warranty coverage and 
mechanical condition, as well as the 
severity of defects occurring soon after 
sale, is sufficiently great among both 
franchise and independent dealers.314

The definition of dealer specifically 
excludes banks, financial institutions, 
and a lessor selling leased vehicles to . 
the vehicle’s lessee, to a buyer procured 
by the vehicle’s lessee, or to the lessee’s 
employee. Thus, sales of leased vehicles 
by the vehicle’s lessee, where the lessor 
retains no actual or constructive 
possession of the vehicle, are exempt, as 
are sales by lessors to a lessee of the 
vehicle or to the lessee’s employees.

By the terms of this exemption, banks 
and financial institutions selling used 
cars forfeited as collateral on consumer 
loans also need not comply with the 
requirements of the Rule. Various 
banking representatives have requested 
that this exemption be extended to the 
affiliates and subsidiaries of banks and 
financial institutions.315 The gravamen 
of the banks’ arguments is that 
confusion will occur if the Rule does not 
explicitly permit banking affiliates and 
subsidiaries to conduct the same type of 
used car sales as the banks themselves 
may conduct without coming under the 
Rule. However, the Commission 
believes that the record does not include 
sufficient evidence to determine the 
extent to which existing banking 
regulations might permit financial 
institutions to engage in the retail sale of 
used cars through businesses operated 
by their affiliates and subsidiaries. 
Therefore, the Commission declines to 
extend the exemption for banks to 
include banking affiliates and 
subsidiaries.316

Some witnesses appearing in the 
proceeding argued in the rulemaking 
record that fleet sales of used cars are

114 Staff Report at 408-415.
315 See Motion of Consumer Bankers Association, 

April 13,1981; American Bankers Association, T -  
747. While we are mindful of the Federal Trade 
Commission Act's exclusion of banks from the 
Commission's jurisdiction under Section 5, the 
Commission believes that subsidiaries of financial 
institutions which are engaged in the business of 
selling used cars are covered by this Rule.

3,0 The Commission notes that these issues may 
be more appropriately explored in the context of an 
exemption proceeding under Section 18(g) of the 
Federal Trade Commission Act.

not made in a retail sales 
environment,317 However, the record 
demonstrates that many fleet operators 
sell significant numbers of used cars to 
individual consumers at retail.318 As a 
result, the Commission has determined 
that fleet sales should remain within the 
coverage of the Rule. Fleet operators 
remain free to petition the Commission 
and present evidence indicating that an 
exemption would be appropriate.

The Commission intends, by the 
exemptions from the definition of 
"dealer” , to remove from the scope of 
the Rule used car sales where the 
absence of a retail sales environment 
substantially diminishes the risk of the 
deceptive practices that we have found 
to be characteristic of used car sales 
presentations.
Section 455.1(c)(4)— "Consumer"

This subsection defines the class of 
persons intended to be the direct 
beneficiaries of the disclosures required 
by the Rule. The definition adopted here 
extends beyond the definition of 
“consumer” in the Magnuson-Moss 
Act 319 and in other product information 
disclosure statutes 320 to include any 
person who is not a used car dealer. The 
record fails to establish that business 
purchasers in general are more 
knowledgeable than other consumers 
with regard to mechanical condition and 
warranty information. The Commission, 
absent record evidence to the contrary, 
cannot presume that those purchasing 
used cars for other than personal use, 
particularly small businesses that may 
be owned and operated by individuals, 
are more sophisticated than individual 
private purchasers with respect to the 
warranty coverage that may be provided 
or the mechanical condition of used 
cars. Moreover, we believe that a 
definition of consumer which would 
require dealers to differentiate 
purchasers on the basis of knowledge or 
sophistication in the area of used cars 
would unfairly burden used car dealers. 
It is, in our judgment, extremely difficult 
to predict who is likely to shop at a 
particular used car lot or what will be 
the level of sophistication among the 
various persons who decide to buy. To 
require that the dealer estimate the 
sophistication of prospective purchasers 
would be an onerous task that would 
unnecessarily increase a dealer’s risk of

3,7 Staff Report at 415.
313 Id. at 416.
3,9 Under Sections 101 (1) and (3) of the 

Magnuson-Moss Warranty Act, 15 U .S.C. 2301 (1), 
(3), a “consumer" means a buyer of any product 
normally used for personal, family, or household 
purposes.

320 E.g., Consumer Credit Protection Act, 15 
U .S.C. 1602.

violating the Rule. Therefore,-in order to 
insure the necessary pre-sale 
availability of the information 
disclosures prescribed in the Rule 
without unduly burdening used car 
dealers, the Commission has adopted a 
more inclusive definition of 
“consumer” .321

Sections 455.1(c) (5), (6), (7)—  
“ Warranty," “Im plied Warranty, ” and 
“Service Contract"

These subsections define the terms 
“warranty” , “implied warranty” , and 
"service contract” in a manner which 
conforms to the definitions of those 
terms in the Magnuson-Moss Warranty 
Act.322Persons subject to this Trade 
Regulation Rule should be aware that 
the provisions of the Magnuson-Moss 
Warranty Act and the Commission’s 
Rules interpreting that Act are fully 
applicable to any written warranty 
offered in connection with the sale of a 
used car.323 Persons affected by this 
Rule should therefore consult the terms 
of the Magnuson-Moss Warranty Act 
and the Commission’s Rules interpreting 
that Act for a clear explanation of the 
duties arising under that Act.

In the definition of “service contract” , 
we intend to clarify our intent not to 
regulate service contracts in those 
States which classify such contracts as 
“repair insurance” . In those States, 
service contracts are regulated by State 
insurance authorities and are therefore 
excluded from the Commission’s 
jurisdiction by the McCarran-Ferguson 
A ct.324

Section 455.1(c)(8)— “ You"

The term “you” in the operative 
sections of the Rule refers to used car 
dealers. However, in the Used Car 
Buyers Guide prescribed by the Rule, 
“you” refers exclusively to the 
purchaser of a used car. This distinction 
is recognized in the definition set forth 
in this subsection. The Commission has 
adopted this distinction in an effort to

321 Certain dealers may have clientele (e.g., large
businesses that regularly purchase used vehicles) 
that clearly do not require the disclosures provided 
by the Rule. Although the Commission believes that 
these dealers are few in number, the Commission 
would consider the advisability of exempting such 
dealers from the Rule. Therefore, it would be 
appropriate for such dealers to file a petition for 
exemption with the Commission to enable the 
Commission to consider these specialized 
situations. ,

322 1 5 U .S.C. 2301(6)(B), (7), (8). *
323 See, e.g., 15 U .S.C . 2302-2308. See also 16 CFR  

Parts 700 (interpretations of Magnuson-Moss 
Warranty Act); 701 (disclosure of written consumer 
product warranty terms and conditions); 702 
(presale availability of written warranty terms); and 
703 (informal dispute settlement procedures).

32415 U .S.C. 1011.
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clarify and simplify the Used Car Buyers 
Guide.

Section 455.1(c)(9)— “D efect"
This section defines “defect” for the 

purposes of the requirements to disclose 
known defects set forth in Section 
455.2(c) by reference to Section 455.6. 
That section of the Rule lists those 
major defects that must be disclosed if 
known to the dealer at the time of sale. 
By defining “defect” in this manner, the 
Commission intends to confine the 
scope of the known defect disclosure 
requirement in Section 455.2(c) of the 
Rule—i.e., that major problems that may 
occur in used cars and are material to 
the consumer’s purchasing decision 
should be disclosed, if known.325
Section 455.2(a)—General Duties

The Rule requires that before offering 
a used vehicle for sale to a consumer, 
dealers prepare and display the Used 
Car Buyers Guide on the side window of 
the vehicle. This placement should 
attract consumer attention without 
blocking the driver’s line of sight during 
a test drive or otherwise interfering with 
a dealer’s sales presentation.326 The 
Rule also prescribes the precise size, 
type style, and format of the window 
sticker. In the Commission’s opinion, a 
uniform method of disclosure will 
alleviate confusion and possible 
deception which might result from 
inconsistent versions of the Used Car 
Buyers Guide. A  standardized form will 
also minimize the risk to dealers who 
might otherwise post a disclosure form 
which does not satisfy the Rule's 
requirements and who would thereby 
subject themselves to potential liability.

In order to evaluate the effectiveness 
of the Used Car Buyers Guide in 
communicating information to 
consumers concerning a used car, the 
Commission’s staff arranged for a series 
of consumer comprehension tests.327 
Based on the consumer testing results, 
the Commission has incorporated into 
the final Used Car Buyers Guide a

325 The list of defects chosen for disclosure 
consists of serious, latent defects involving factors 
of safety and/or expense. The Commission does not 
intend this definition to apply to any other actions 
regarding product defects that the Commission may 
take in other contexts.

326The Rule also permits the removal of the Used 
Car Buyers Guide for purposes of a test drive. See 
455.2(a)(1). '

321 Market Facts Inc., “Exploratory Research Into 
Consumer Attitudes Toward the used Car Buyers 
Guide," May 1981. The Commission also contracted 
for consumer testing for previous versions of the 
Rule. See Hollander Study (August 1980) and Public 
Communications center Stiidy (December 1980), 
Attachments to Staff Memorandum to the 
Commission, Final Recommendations Concerning 
Used Car TRR, dated January 14,1981.

variety of technical changes in the 
graphic design of the Guide and the 
language used to convey the various 
information disclosures.

As explained below, the used Car 
Buyers Guide contains several 
information disclosures that the 
Commission believes to be necessary to 
prevent deception in the used car 
marketplace: (1) a warning concerning 
the importance of obtaining oral 
promises in writing; (2) a listing of the 
major systems of an automobile; and (3) 
a recommendation that consumers ask 
about a pre-purchase inspection 
opportunity.

The Used Car Buyers Guide 
encourages consumers to obtain in 
writing all promises made in connection 
with a use car sales presentation. This 
information is vital to consumers who 
may try to enforce a dealer’s promises 
only to find that promises not reduced to 
writing or included within the terms of 
the written sales contract are 
unenforceable. The spoken, promises 
warning, therefore, is designed to reduce 
dealers’ oral misrepresentations—and 
consumer reliance thereon—that the 
record demonstrates occur with 
frequency in the use car market.328

Second, the Used Car Buyer Guide 
lists the major systems in an 
automobile. The Commission has 
concluded that, in order to benefit from 
the warranty and defect disclosures 
required by the Rule, consumers need to 
be aware of the major automotive 
systems that they should evaluate 
before purchasing a used car. This is 
especially so in light of overwhelming 
record data indicating lack of consumer 
knowledge with regard to mechanical 
condition and warranty terms. Such lack 
of knowledge facilitates dealers’ 
misrepresentations regarding 
mechanical condition and warranty 
terms. By prominently displaying this 
information at the point of purchase, the 
Used Car Buyers Guide will provide 
consumers with a valuable frame of 
reference within which to evaluate 
dealer oral representations regarding 
mechanical condition and warranty 
coverage.

Third, the Used Car Buyer Guide 
advises consumers to ask the used car 
dealer about the possibility of pre
purchase inspections. Obtaining 
accurate third-party information 
concerning the mechanical condition of 
a used car at the time of sale is an 
accurate means for a consumer to 
determine whether the dealer has 
engaged in misrepresentation or failure

323 See Sections II.A .l, II.A.2 supra.

to disclose material information during 
the transaction.329

Section 455.2(b)—Disclosure o f 
Warranty Information

In Section 109(b) of the Magnuson- 
Moss Act, Congress directed the 
Commission to initiate this proceeding 
to determine the need for rules 
concerning warranty practices in the 
used car market. As summarized in 
Section II.A .l of this Statement of Basis 
and Purpose, the evidence received by 
the Commission during the rulemaking 
proceeding demonstrates that, because 
of deceptive dealer practices, consumers 
generally have little understanding of 
the extent of warranty coverage (or lack 
thereof) accompanying the purchase of a 
used car. Consumers therefore do not 
fully anticipate the repair costs that may 
accompany the ownership of a used 
car.330 There is also substantial evidence 
that used car dealers frequently 
misrepresent or fail to disclose both the 
terms and conditions of warranty 
coverage offered to their customers.331

The Commission has determined that 
the least burdensome, most economical 
means of insuring the availability of 
adequate used car warranty information 
is to provide consumers with point-of- 
purchase disclosures. Accordingly,
§ 455.2 of the Rule imposes on used car 
dealers a duty to fill in and display a 
Used Car Buyers Guide on all used cars 
sold to consumers. If a warranty 
accompanies a car offered for sale, a 
dealer must, under the Rule, inform the 
buyer whether the warranty is full or 
limited, what percentage of the repair 
cost the dealer will pay, the systems 
covered by the warranty, and the 
duration of the warranty. The dealer 
must also indicate, by marking the 
correct disclosure on the Used Car 
Buyers Guide, if no warranty 
accompanies the car (i.e., the car is sold 
“as is”) or if State law “implied 
warranties” are the consumer’s only 
form of postsale protection.332 Finally, 
the Rule requires each dealer to indicate 
the availability, if any, of a service 
contract covering repair costs. It is the 
Commission’s belief that this warranty 
information, when displayed on the 
Used Car Buyers Guide, should prevent 
the failures to disclose and the 
misrepresentations of warranty

322 See Section II.D.5 supra.
330 Staff Report at 261-305.
331 Id.
332 A  separate "Implied Warranties Only” 

disclosure is prescribed for use in those States that 
prohibit no warranty, "as is” sales and in those 
instances where a dealer chooses to sell a used car 
with neither an express warranty nor an “as is” 
disclaimer.
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coverage documented in the record. It 
also should assist consumers in 
evaluating the long-term cost of used car 
ownership and thereby reduce the 
extensive consumer injury that results 
from unanticipated repair costs.

During the course of this proceeding, 
the Commission considered several 
different methods of disclosing the 
warranty information required by the 
Rule. Because of the many different 
warranties in the marketplace and the 
various methods of describing those 
warranties, the Commission has 
adopted a disclosure format that 
provides blank spaces for the dealer to 
use in describing the systems covered 
by a warranty and the duration of that 
warranty. However, notwithstanding the 
flexibility afforded by this method of 
warranty information disclosure, the use 
of shorthand phrases to describe the 
systems of a car (e.g., “ drive train” to 
describe the engine, transmission, drive 
shaft, and differential) is prohibited by 
Section 455; 2(b)(2)(ii) of the Rule. The 
record reflects that shorthand phrases, 
such as “drive train” or “power train” , 
are used by dealers to connote parts of a 
car but that consumers do not 
understand such shorthand terms and 
are therefore not able to assess the 
value of a warranty offered on a “drive 
train.” 333Furthermore, such shorthand 
terms do not convey identical meaning 
throughout the used car industry.334 
Therefore, while the Commission wishes 
to provide flexibility to dealers in 
describing systems covered by 
warranties, we are requiring that dealers 
spell out which specific systems are 
covered by the warranty.

Some dealers may wish to provide 
warranty coverage for some systems of 
a used car and at the same time disclaim 
all other express or implied warranty 
coverage for the other systems of the 
car. In addition, some dealers may wish 
to list on the Buyers Guide the specific 
exclusions from the warranty coverage. 
Therefore, a dealer may use the space 
provided for the warranty disclosures to 
write in *such disclaimers or exclusions.
Section 455.2(c)—M ajor Known Defects 
Disclosure

In Section 455.2(c), the Rule requires 
each used car dealer to disclose certain 
material defects known to the dealer at 
the time of sale. Specifically, each 
dealer must use the space provided on 
the Used Car Buyers Guide to inform 
purchasers of any of the defects set forth 
in Section 455.6 of the Rule, if known to 
the dealer at the time of sale. The 
Commission has adopted this

“ ’ Staff Report at 255, nn. 17,19; 287. n. 85. 
334 Id. at 255-256, nn. 18.19.

requirement as a direct response to the 
evidence in the record of widespread 
failure by dealers to disclose material 
facts concerning the mechanical 
condition of used cars.

Under Section 455.2(c) of the Rule, 
dealers need only disclose those defects 
listed in Section 455.6 that are known to 
them at the time of sale. The definition 
of “knowledge" as used in this Rule is 
set forth in the text of Section 455.2(c). 
However, to further illustrate the 
concept of “knowledge” for purposes of 
this Rule, the Commission has provided 
thé following examples:

Illustration 1

At an auction, a used car dealer 
personally inspects a vehicle prior to 
purchase and discovers that the manual 
clutch slips. In this situation, the dealer 
has knowledge of a defect.

Illustration 2

At an auction, a used car dealer 
making a successful bid is given no 
opportunity to conduct a personal 
inspection of the vehicle purchased. 
Nevertheless, the auctioneer informs the 
dealer that the manual clutch of the 
vehicle slips. In this situation, the dealer 
has knowledge of a defect.

Illustration 3

A  used car dealer employs an 
independent appraiser who road tests 
and visually inspects a vehicle 
purchased by a dealer and finds that the 
manual clutch slips. In this situation, the 
dealer has knowledge of a defect.

Illustration 4

A  used car dealer employs mechanics 
who recondition the visual appearance 
of used cars offered for sale by the 
dealer. Dining the reconditioning of a 
vehicle, one of the dealer’s mechanics 
notices visible leakage from the 
vehicle’s fuel system. In this situation, 
the dealer will be deemed to have 
knowledge because the mechanic is an 
employee of the dealer. If the mechanic 
fails to report this information to the 
dealer, and the dealer fails to disclose 
the defect on the Buyers Guide, the 
dealer will be held liable for a Rule 
violation.

Illustration 5

A  used car dealer performs no 
inspections on the cars he/she offers for 
sale. Nevertheless, the dealer sees a 
trail of radiator coolant left by a car 
recently driven onto the dealer’s lot for 
purposes of resale. In this situation, the 
dealer has knowledge of a defect.

Illustration 6

A  used car dealer performs no 
inspections on the cars he/she offers for 
sale. Nevertheless, a consumer trades in 
one used car for another and informs the 
dealer that the trade-in had required 
extensive corrective welding of its frame 
following a 40-mile-per-hour head-on 
collision with a large truck. In this 
situation, the dealer has knowledge of a 
defect.

Illustration 7

A  used car dealer performs no 
inspections on the cars he/she offers for 
sale. Nevertheless, a consumer trades in 
one used car for another and informs the 
used car dealer that he/she thinks the 
ride is “rough.” In this situation, the 
dealer does not have knowledge of a 
defect.

Illustrations

A  used car dealer is told by his 
mechanics that the right rear door is 
jammed and will not open. The dealer 
has no obligation to disclose this fact 
prior to sale because the condition of the 
doors is not among those defects that 
must be disclosed if known.

As with other statutes and rules 
administered by the Commission, the 
Commission’s staff will provide informal 
advice interpreting the requirements of 
this subsection as well as other 
requirements of the Rule. Further 
clarification, if necesary, can be 
obtained from the Commission through 
an appropriate request for an advisory 
opinion filed under Part I of the 
Commission’s Rules of Practice.

Sections 455.2(d-f)—Additional 
Disclosures

A  number of the Rule’s additional 
disclosure requirements are intended by 
the Commission to integrate the 
information provided by the Used Car 
Buyers Guide into the contract of sale 
between used car dealers and 
consumers and to memorialize on the 
form the details of each sales 
transaction so that the Buyers Guide 
may be used in the event of a dispute 
between buyer and seller.

Sections 455.2(d)—Nam e and Address 
Sections 455.2(e)—M ake and M odel

Section 455.2(d) requires the name and 
address of the business or dealership 
selling the car to be listed on the Buyers 
Guide. By requiring that the seller 
identify in writing the person 
responsible for selling each used car and 
making the disclosures required by the 
Rule', the Commission intends to 
enhance the value of the Used Car
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Buyers Guide as evidence in the event 
that disputes arise between buyers and 
sellers. The same purpose is served by 
the requirement in Section 455.2(e) that 
the dealer disclose on the Guide the 
make, model, model year, and vehicle 
identification number of each used car.
Sections 455.2(f)—Complaints

The rulemaking record indicates that 
dealers report difficulty in controlling 
the oral representations of salespeople 
and that salespeople often are not 
informed of material facts by the 
dealer.335 If disputes arise over Buyers 
Guide disclosures, consumers must be 
able to identify the person responsible 
for handling consumer complaints. This 
is especially true in light of the fact that 
salespeople in the used car business are 
often transient.336 As a result, Section 
455.2(f) of the Rule requires each dealer 
to identify on the Buyers Guide the 
person to contact if a problem arises 
after sale.
Section 455.5—Incorporation o f the 
Used Car Buyers Guide Into Sales 
Contract

To insure that the disclosures made 
on the Used Car Buyers Guide are 
available to the consumer, § 455.3(a) 
provides that each dealer must deliver 
to the purchaser at the time of sale a 
copy of the Used Car Buyers Guide 
containing all of the disclosures required 
by the Rule and reflecting the agreed- 
upon terms of warranty coverage. 
Section 455.2(b) provides that changes in 
the terms of warranty coverage must be 
reflected on the Buyers Guide.

Section 455.3(b) of the Rule further 
strengthens the importance of the Used 
Car Buyers Guide by requiring that the 
information on the window form be 
incorporated by reference into the sales 
contract for each used car sold. By 
integrating the Used Gar Buyers Guide 
within the “four comers" of the used car 
sales contract, the Commission intends 
that the Used Car Buyers Guide become 
part of the written agreement between 
buyer and seller, so that, in the event of 
disputes between buyers and sellers, the 
information on the Used Car Buyers 
Guide would fall outside the exclusions 
of the parol evidence rule of contract 
law.

To inform consumers that the 
information on the Buyers Guide is a 
part of the sales contract and governs in 
the event that the sales contract 
contains contradictory terms, § 455.3(b) 
contains a disclosure that must be 
incorporated into all sales contracts.
The Commission believes that the sales

333 Id. at 103-109, nn. 102-106. 
338 See, e.g., Warwick, TR 5380.
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contract disclosure will clarify for both 
consumers and dealers the necessity for 
the information on the Buyers Guide to 
accurately reflect the terms of the sale.

By requiring the addition of the 
specific clause into consumer sales 
contracts, the Commission intends to 
insure that the protections of the Rule 
are available to consumers. Thus, we 
intend that consumers who are injured 
by dealer deceptions concerning the 
disclosures on the Buyers Guide could 
bring breach of contract actions, since 
those disclosures are a part of the 
contract. In other trade regulation rules, 
we have also required that clauses 
reflecting particular consumer rights be 
added to consumer contracts.337
Section 455.4—Contrary Statements

As noted throughout this Statement of 
Basis and Purpose, the Commission has 
found that one of the principal consumer 
abuses in the used car market is oral 
misrepresentation concerning the 
warranty coverage that the dealer 
intends to provide after the time of sale 
and the mechanical condition of used 
cars. To enhance the effectiveness of the 
written disclosures in the Used Car 
Buyers Guide, the Commission has 
incorporated into Section 455.4 of the 
Rule an explicit prohibition of oral or 
written statements or other practices 
which alter or contradict the disclosures 
in the Used Car Buyers Guide. This 
provision is not intended to interfere 
with negotiations between dealers and 
consumers concerning the terms and 
conditions of warranty coverage. 
However, any final warranty terms 
agreed upon in such negotiations must 
be identified in the sales contract and 
summarized on the copy of the Used Car 
Buyers Guide given to the buyer.338

Section 455.5—Spanish Languages Sales
Earlier versions of Section 455.5 of the 

Rule had required that the Used Car 
Buyers Guide be in the language in 
which the sale is conducted. Such an 
open-ended requirement could have 
resulted in Buyers Guide translations of 
varying linguistic quality and accuracy 
unless the Commission were to publish 
official Buyers Guide translations in all 
of the several dozen languages used in 
the United States. The evidence in the 
record indicates that, besides English, 
Spanish is the language most frequently 
used during used car sales

*3* See, e.g„ Cooling-Off Period For Door-to-Door 
Sales, 16 CFR 429; Preservation of Consumers’ 
Claims and Defenses (Holder-in-Due-Course), 16 
CFR 433. See also Arthur Murray Studio o f 
Washington v. FTC, 458 F.2d 622 (5th Cir. 1972); A ll- 
State Industries, Inc. v. FTC, 423 F.2d 423 (4th Cir.) 
cert, denied, 400 U.S. 828 (1970).

938 Staff Report at 313, n. 122.

transactions.338 Therefore, the 
Commission has decided to limit the 
scope of Section 455.5 to Spanish 
translations of the Used Car Buyers 
Guide so as to insure that Spanish
speaking citizens may have access to 
the Used Car Buyers Guide information. 
Where the sale is conducted in Spanish, 
§ 455.5 requires that a Spanish version 
of the Used Car Buyers Guide be posted 
and provided to the purchaser  ̂For those 
dealers who sell to both English and 
Spanish-speaking consumers, both 
versions of the Buyers Guide may be 
posted. y

Section 455.6—Standards for Diselosure 
o f Certain Known M ajor Defects

Dealers are not required to conduct 
inspections; however, they are required 
as stated in § 455.2(c) to disclose certain 
material defects, if known at the time of 
sale. In this subsection, the Commission 
has defined those defects that must be 
disclosed in the event that a dealer 
acquires the requisite knowledge.

The definitions set forth in this section 
of the Rule establish standards by which 
persons with knowledge of the car being 
offered for sale may determine whether 
a particular automotive system 
demonstrates the existence of a 
defect.340 A  dealer should find that a 
system is defective if it fails to meet the 
standards established by the test 
procedures in this section, or any other 
test procedure, which yields results that 
are the same as or substantially similar 
to those described in this section. O f  
course, defects must only be disclosed if 
the dealer knows of a defect as 
knowledge is defined in § 455.2(c).

The test methodology described in 
§ 455.6 defines the standard of reference 
by which used car dealers are to 
determine the existence of defects. The 
defect criteria outlined in Subparts (a)—
(h) are adapted from standards for 
determining which items are to be 
marked as defective or “Not OK" under 
the mandatory used car inspection 
procedure applicable to non-safety 
automotive systems in the state of 
Wisconsin; these criteria were also 
utilized in earlier rule proposals that 
would have included an inspection 
checklist. Substantial information in the 
rulemaking record supports the

939 Id. at 545, nn. 15 and 16.
’ "In d u stry  comments have objected that the 

term “defect”  was not adequately defined in this 
proceeding. See, e.g., N IAD A , S-739 at 69; N A D A , 
S-738 at 186. However, throughout this proceeding, 
the discussion of defect disclosure centered on the 
two existent inspection protocols (DOT and 
Wisconsin discussed herein).
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adequacy of the list of non-safety 
items.341

The inspection procedures in Subparts 
(j)-(n) are based on test methods 
prescribed by the Department of 
Transportation for automotive safety 
systems. Evidence in the record 
demonstrates that these DOT  
specifications are widely accepted as 
performance standards.342 The 
Commission had added exhaust system 
leakage (Subpart (i)) to the list of defects 
because of record evidence 
demonstrating the relationship of the 
exhaust system to vehicle safety and the 
general inability of purchasers to 
recognize defects in this system of a 
car.343

Although some witnesses who 
testified during the proceeding 
complained tha't these criteria are too 
vague,344 we believe that the record 
demonstrates that the list is sufficiently 
concrete to enable those who may have 
knowledge of defects to decide whether 
a particular item satisfies the criteria.345 
For example, dealers in Wisconsin who 
had used the list for several years 
testified that they had no difficulty in 
making the decisions required under the 
Wisconsin disclosure law.346

Finally, the Rule provides that, when 
deciding whether a defect is present, 
dealers are not to use a sliding scale 
which sets lower standards for vehicles 
beyond a certain age or mileage. The 
definitions for determining whether a 
specific defect exists set a standard for 
failure, not for gradations of 
acceptability. Consequently, the age of 
the vehicle is irrelevant to the 
assessment of whether the car satisfies 
the defect standard.
Section 455.7—Exemptions

The standards for state exemptions 
set forth in § 455.7(a) conform to the 
congressional directive in the FTC  
Improvements Act of 1980 concerning 
state exemptions from the proposed 
Funeral Industry Trade Regulation Rule. 
The Commission will assess requests for 
exemptions from state agencies by 
analyzing the state requirement in 
comparison io  the Rule. The

341 Staff Report at 153-154, n. 194.
342 Id  at 144-152.
343 Id. at 152-153.
344 N A D A , T-740; Wilcox, dealer organization, T -  

700; Marsh, dealer organization, T-740; Unfung, 
dealer, TR 1662-63,1669; Clark, dealer, TR 1757; 
Sapp, dealer organization, C-46 at 3.

345 Staff Report at 147-159. In addition, the 
standard set forth in this Rule is a “failed to meet” 
standard and alleviates the concern of various 
parties that consumer confusion might be created by 
the varying conditions (from excellent to minimally 
“OK") that could accompany a “pass” (i.e., “O K ” ) 
standard.

34B Id. at 157-159, nn. 203-205.

Commission here offers no opinion as to 
whether there are any state or local 
regulations currently in effect which do 
provide a level of protection as great as 
or greater than that provided by the 
Rule. Instead, qs set forth in § 455.7(b), *•
the Commission will determine the 
appropriate interrelationship between 
the Rule and state regulation on a case- 
by-case basis in the context of an 
exemption proceeding conducted 
pursuant to § 1.16 of the Commission’s 
Rules of Practice. Appropriate petitions 
for exemption made by state 
governments will be evaluated to 
determine the overall level of protection 
to consumers and whether the state 
scheme that offers protection as great 
as, or greater than, the Rule is 
administered and enforced effectively. 
Should a jurisdiction be granted an 
exemption under this section, the 
Commission intends to forego 
enforcement of the Rule in that 
jurisdiction while the exemption is in 
effect.

Section 455.8—Severability
By this section, the Commission 

expresses its intention that each 
provision of the Rule is separate and 
severable. If one or more parts are found 
to be invalid, the other portions of the 
Rule will continue in effect.

IV . Alternatives Considered
During the course of this proceeding, 

both the Commission and staff have 
considered several alternatives to the 
current Rule. Each of the variations has 
involved warranty disclosure, including 
an explanation of “as is” sales, a list of 
major mechanical systems, a disclosure 
of known defects, and a spoken 
promises warning. The record contains 
ample evidence to support each of these 
features in any rule designed to address 
the problems of oral misrepresentation 
of warranty terms and condition of cars 
offered for sale which result in 
consumer injury in the form of 
unanticipated repair costs.347

The options considered differ 
principally in how they treat the issues 
of inspection and the disclosure of 
additional information on the condition 
of the cars. Those alternatives were:

1. Mandatory Inspection.
2. Optional Inspection.
3. Mandatory Third-Party Inspection.
4. Cooling-off Period.
5. Disclosure of Prior Use.
6. Disclosure of Odometer Accuracy.
7. Disclosure of Estimated Repair 

Costs.
8. Disclosure of Prior Repairs.

347 For this reason the Commission rejected the 
alternative of issuing no rule.

9. Disclosure of Flooded oii*tVrecked 
Vehicles.

A . Mandatory Inspection. The 
Commission considered and rejected a 
staff recommendation that would have 
required dealers to inspect all used cars 
and disclose the results of the 
inspection.348The disclosure would have 
involved a checklist in which each 
major mechanical system was to be 
checked "OK” or “Not OK”, together 
with an indication of the reason for any 
“Not O K ” checks: Dealers would have 
been required to follow a specified 
inspection protocol when performing 
inspections. The staff felt that thi9 
approach would directly address the 
problem of dealer misrepresentation of 
mechanical condition. Under this 
alternative, buyers would have had a 
specified number of days to report any 
problems with “O K ” systems.

Industry members expressed concern 
about the increased post-sale liability 
that would be incurred by dealers who 
checked systems “O K ”, since during the 
period to report problems dealers would 
be responsible for repairing any defects 
in systems marked “OK” .349In addition, 
because “OK” checks in effect created 
warranties under state law, some 
industry members questioned whether a 
rule that required dealers to inspect and 
check "OK” where appropriate would 
contravene the intent of Congress in 
§ 102(b)(2) of the Magnuson-Moss 
Warranty Act, which explicitly prohibits 
the Commission from mandating 
warranties.350

There was also concern by dealers 
and dealer organizations that dealers’ . 
cost of operation would increase under 
a mandatory plan;351 that is, that dealers 
would have to pay for the inspection of 
each car offered for sale and would pass 
those costs on to the buyer in the form 
of higher selling prices for cars.352 Such 
a result would not have been dictated 
by market forces but would have been 
uniformly required for every used car as 
a result of government intrusion into the 
marketplace.

348 This determination occurred at the October 11, 
1979 meeting.

349 See NIAD A, S-739, at 44, 88,101; Wilkerson, S -  
588; Gadwin, S-624; Suvan, S-489; Roland, S-553. 
See also, N IAD A, S-739 at 88; Murphy, S-708 at 1; 
Knauf, S-410 at 1.

350 N A D A , S-738 at 62-77; A A A , S-833 at 2; 
N IAD A, S-739; Hart, S-562; Delaware Valley Auto 
Dealers Association, S-461; Texas Independent 
Automobile Dealers Association, S-1006; Virginia 
Independent Automobile Dealers Association, S -  
1023.

351 N A D A , S-738; NIAD A, S-739; Texas 
Independent Automobile Dealers Association, S -  
1006; Patnode, S-999; Bryson, S-376; Suvan, S-489.

352 Virginia Independent Automobile Dealers 
Association, S-1023; Smith, S-970; Mitchell, S-569; 
Carter, S-615; Hawley. S-980.
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T h e  issu e o f  the co s ts  o f  in sp e ctio n  
w a s  ad d re sse d  e x te n siv e ly  in  the  
record. T h e  s ta ff  b e lie v e d  that b e c a u s e  a  
m a jo rity  o f  d ealers currently in sp e ct  
cars, in sp e ctio n  co s ts  for m ost d ealers  
w o u ld  not in cr e a s e .353 Furtherm ore, for  
th ose d e a le rs w h o  d id  not currently  
in sp e ct, s ta ff  p ro je cte d  a co s t range o f  
o n ly  $15-30 per c a r .354

While the mandatory inspection 
proposal was favored by many 
consumer organizations,355 the 
Commission, in light of the 
aforementioned concerns, determined 
that this remedial approach was not 
feasible. The Commission believed that 
other effective remedial alternatives 
were available and would be less 
burdensome.

B. Optional Inspection. Under the 
optional inspection alternative, dealers' 
would have been required to post a 
window sticker with a list of mechanical 
systems as under mandatory inspection. 
However, the checklist would have had 
an additional column, “No Rating” (“We 
Don’t Know”).356 The dealer would have 
been under no obligation to inspect. If a 
dealer chose not to inspect, the 
mechanical systems could simply be 
checked “No Rating.” Additionally, if 
the dealer inspected and found a system 
not to be defective, but did not want to 
assume liability for its condition, the 
dealer could also check “No Rating.” 
This alternative would have given the 
dealer the flexibility to determine 
whether or not to inspect as well as 
whether or not to assume responsibility 
for the condition of non-defective 
systems. If, however, the dealer did 
inspect or otherwise discovered 
specified systems to be defective, he or 
she would have had to disclose such 
systems as “Not OK” and delineate 
what the particular problem was.

The Commission ultimately rejected 
an optional inspection approach 
because of several concerns expressed

353 See Staff Report at 213-241.
354 However, one dealer association conducted a 

survey of mechanics which produced a cost of 
inspection ranging from $25 to $250 per car. See 
post-record comment of N IAD A, T-742 at Appendix 
III. See generally N IAD A, S-739; Whetman, S-79ft 
Texas Independent Automobile Dealers 
Association, S-993.

355 See A O  A C , T-708; CALPIRG, T-727 at 1; 
Center for Auto Safety, T-733; NCLC, T-833; 
Newton, T-316; Pfeffer, T-371; Ranstrom, T-508; 
Carter, T-596.

356 In the version of the optional inspection rule 
published in the August 7,1980 Federal Register, the 
column indicating that a car had not been inspected 
and that the dealer was making no promises about 
condition was called “We Don’t Know.” Technical 
comments suggested that “We Don’t Know” carried 
pejorative connotations. Therefore, staff 
recommended that that column be labeled “No 
Rating.” See staff Memorandum to the Commission, 
Final Recommendations concerning Used Car TRR 
dated January 14,1981, at 17-18.

by consumer groups and industry 
representatives.357 First, some groups 
expressed concern that an optional" 
inspection rule would detract from 
warranty disclosures, especially those 
relating to “as is” sales, by focusing the 
buyer’s attention on the condition of 
individual components at the time of 
sale rather than on the dealer’s 
continuing responsibility—if any—for 
post-sale repairs.358 Others were 
concerned that a simple “ OK” /“Not 
O K ’7 “No Rating” evaluation system 
might not clearly and accurately 
communicate a car’s individual 
condition and thus could lead to 
consumer confusion and, perhaps, even 
deception.353 Some believed that if 
dealers of older and cheaper used cars 
chose not to inspect, checked “no 
rating” and sold "as is” with no 
warranty, the consumer could 
conceivably be harmed by an optional 
inspection rule, since the “no rating”  
option could undermine a consumer’s 
attempt through litigation to enforce oral 
dealer promises about condition.360

The question was also raised as to 
whether the optional inspection 
approach would provide consumers with 
useful information. A  number of 
commentators believed that dealers, 
particularly, in "as is” sales, would 
simply mark all systems "No Rating” .361

In addition, there was some concern 
about the cost of an optional inspection 
approach. Dealers and dealer 
organizations claimed that the cost of 
inspection, even on an optional basis, 
would be high, and that consumers 
would ultimately shoulder those costs 
through higher used car prices.362

In light of all of the problems raised 
concerning the optional inspection rule, 
the Commission has decided to fashion

357 The Commission tentatively adopted the 
optional inspection approach at the May 16,1980 
meeting.

358 Many commentators stated that buyers would 
not understand that an “OK”  check identified a 
condition at the time of sale rather than a warranty 
of future performance. See A O A C , T-708 
(Appendices B-6, B-9, B-12); CALPIRG, T-733 at 29; 
C A S , T-733; N C LC , T-833 at 14-15; N A D A , T-740 at 
26; N IAD A, T-742 at 21-22.
359 See AOAC, T-708; CALPIRG, T-727 at 8-12,34; CAS, T-733; Cuellar, T-238; Strickland, T-678; NADA, T-740; NADA, T-740 at 18-19, 33; NIADA, 

T-742 at 14-15, 25.
360 A O A C , T-708 at 16 (Appendix B-6); CALPIRG, 

T-727 at 1, 31-32; Kaufman, T-150; Cuellar, T-238; 
Hartman, T-287; N A D A , T-740 at 31; Stokes, T-567.
361 AOAC, T-708 at 7-15A; CALPIRG, T-727 at 15- 

18, CAS, T-733; N A D A , T-740 at 21; Merrill-Wahus, 
T-165; Carter, T-66.

«“ Berner, T-699(b); N A D A , T-740 at 22; NIAD A, 
T-742 at 5,9. The dealer arguments concerning costsf 
were counterbalanced against the evidence that in 
Wisconsin, after implementation of a mandatory 
inspection law, the costs of inspections to more than 
two-thirds of the dealers did not rise. See, e.g., H X  
164(A) at V-8.

in its place a remedy that provides 
effective relief from the deceptions 
documented in the record in a manner 
less intrusive than the optional 
inspection rule.

C. Mandatory Third-Party Inspection 
Opportunity. The staff considered, but 
did not recommend, a mandatory pre
sale third-party inspection opportunity 
for consumers.363 Under this alternative, 
dealers would have been required to 
allow consumers to take the car off the 
lot for purposes of obtaining a third- 
party inspection; consumers would have 
been assured the availability of 
independent diagnostic analysis. 
However, record comments suggested 
such a rule would result in increased 
costs, including increased insurance, 
personnel time and the possible need to 
reinspect certain systems. Consumers 
would thus face the direct costs of 
inspection, as well as the likely pass
through by the dealer of his or her costs. 
Because of the potential costs involved 
in a mandatory, third-party inspection 
opportunity, the staff did not 
recommend that the Commission include 
such a requirement in the final rule.

D. Cooling-O ff Period. Some consumer 
organizations recommended that a 
cooling-off period be added to the 
optional inspection rule.364 The cooling- 
off period would only apply to vehicles 
that had not been inspected. Its purpose 
was to give purchasers of vehicles that 
had not been inspected an opportunity 
to discover defects on their own and to 
give dealers an incentive to inspect in 
order to avoid the cooling-off period.
The staff rejected the cooling-off period 
alternative because it appeared to have 
significant costs and uncertain 
benefits.365 The costs to dealers included 
those arising from the danger of theft, 
the consumer’s use of the vehicle as a 
free rental car of for “joy-riding” , 
uncertainties in financing arrangements 
(decreasing the rate of inventory 
turnover or increasing the dealer’s 
capital requirements), increases in 
insurance rates, repeated detailing 
expenses and repeated inspection 
expenses. If dealers attempted to 
recover these costs through a user fee to 
consumers who returned cars, the 
effectiveness of the cooling-off period 
would have been reduced since 
consumers would have little economic 
incentive to rescind. Thus, the staff 
believed that other alternatives would 
be more effective, less costly, and less

383 See Staff Report at 87-92, nn. 80-83; 41 FR 
1091-1092 (1978).

394 CALPIRG, T-727 at 2; C A S , T-733. Other 
witnesses suggested varying time periods. Staff 
Report at 183, nn. 245-248.

365 Staff Report at 185-190.
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intrusive than the cooling-off period. The 
Commission did not consider a cooling- 
off provision a viable option, and 
therefore the issue of a cooling-off 
period remedy was not discussed by the 
Commission as an alternative to, nor in 
conjunction with, the inspection options.

E. Disclosure o f Prior Use. The Final 
Staff Report recommended that the 
Commission include a disclosure of a 
car’s prior use ori the Buyers Guide.366 
“Prior use” refers tp the manner in 
which a car was used prior to being 
offered for sale on the used car lot—e.g., 
as a taxi, rental car, police car, etc. In 
the Final Staff Report, the staff proposed 
that each of these “prior uses” be listed 
on a window sticker and that the dealer 
check an appropriate box.

At the October 11,1979 meeting, the 
Commission rejected the disclosure of 
prior use because it believed that staff 
had failed to demonstrate that 
consumers were injured when prior use 
was not disclosed. The Comnlission 
stated that, while it appeared prior use 
was material to consumers, the record 
did not sufficiently demonstrate that 
disclosure of prior use provided 
consumers with an accurate indication 
of a car’s mechanical condition.367

F. Disclosure o f Odometer Accuracy. 
The Final Staff Report recommended 
that the Commission include mileage 
disclosure on the Buyers Guide,368 even 
though it duplicated federal law.369 
Staffs arguments focused on the fact 
that, under the law, disclosure need not 
be made until the time of sale, which 
often occurs in a pressure situation with 
the consumer confronted by a number of 
forms. Therefore, consumers did not 
always read the odometer disclosure 
form. Staff also stated that the repeated 
disclosure on the Buyers Guide was 
minimally burdensome since the dealer 
simply had to copy readings from the 
odometer disclosure form.

The Commission disagreed. On 
October 11,1979, it rejected staffs 
proposal primarily because it duplicated 
federal law and therefore appeared 
unnecessary.379

G. Disclosure o f Estim ated Repair 
Cost. In the Final Staff Report, staff 
proposed that dealers be required to 
disclose estimated costs of repair for

366/o', at 337-383.
367 This point was raised by several 

commentators. N A D A , S-738; American Car Rental 
Association, S-736; Consumer Bankers Association, 
S-737.

368 Staff Report at 384-391.
369 Motor Vehicle Cost Savings Act, 15 U .S.C. 

1988(a)(1). Further, the seller must disclose that the 
actual mileage is “ unknown” if he or she knows the 
reading is different from the vehicle's true mileage. 
15 U.S.C. 1988(a)(2).

370 N A D A, S-738 at 198, 200; Tooraen, S-517 at 2; 
Sosa. S-579 at 1; Tongren, S-525 at 4.

items checked "Not OK.” 371 Staff 
believed that such a disclosure would 
enable dealers to reveal to mechanically 
unsophisticated consumers the true 
impact of the “Not OK” check. However, 
at the May 16,1980 meeting, the 
Commission rejected the staffs 
recommendation. The Commission 
decided that a disclosure of the 
estimated range of cost would not 
provide meaningful repair information to 
consumers, since mechanics could not 
be specific about repairs for problems 
not fully diagnosed. The Commission 
was also concerned about the cost of 
ascertaining what precise repairs might 
be necessary.372

H . Disclosure o f Prior Repairs. The 
initial rulemaking notice on January 6, 
1976 included a proposed rule provision 
which would have required a 
description of repair work performed by 
used car dealers.373 Staff, however, 
recommended dropping the proposed 
disclosure of prior repairs because there 
was no record evidence to support a 
finding that prior repairs are reliable 
indicators of current mechanical 
condition. Moreover, since consumers 
consider prior repairs to be a negative 
attribute, disclosure of prior repairs 
would have reduced dealer incentive to 
make such repairs. Finally, the record 
indicates that most consumers could not 
make effective use of repair information 
because they lack the technical 
expertise to distinguish repairs which 
might indicate more serious problems 
from repairs which actually improve the 
value of the vehicle. The Commission 
agreed with staffs recommendation to 
eliminate the proposed prior repair 
disclosure.374

I. Disclosure o f Flooded or W recked 
Vehicles. The Final Staff Report 
recommended that the Commission 
include a disclosure that vehicles had 
been flooded or wrecked and 
established as an insurance “total 
loss” .375 In staffs view, the record 
established that such vehicles are not 
desired by consumers and are often 
mechanically inferior to vehicles which 
have not been wrecked or flooded. 
However, the Commission decided at 
the May 16,1980 meeting that, because 
insurance companies base their decision

371 Staff Report at 167-68.
372 See Rork, S-16 at 1; Connors, S-633 at 2; 

Glahedge, S-678 at 2.
373 41 FR 1089 (1976).
374 This occurred at the October 11,1979 meeting.
375 Staff Report at 160-164. Cars that are subjected 

to flood damage in one state are often shipped out 
of state for sale and sold without informing the 
consumer of damage incurred. In the case of 
“wrecked” vehicles, insurance companies consider 
the car a total loss when estimated repairs exeed 
the vehicle’s market value.

as to whether a car is totalled on the 
market value of the car, and not 
exclusively upon the amount of damage, 
the information provided could result 
either in unjustifiable depreciation in the 
value of a car or in a failure to disclose 
severe damage.376 The provision for 
disclosure of the fact that a vehicle had 
been flooded or wrecked was therefore 
deleted from the rule.

V. Econom ic Impact on Sm all 
Businesses and Consumers

A . Analysis o f the Used Car Rule— 
Projected Benefits, Costs, and Effects.
As set forth earlier, the Rule comprises 
six components—three affirmative 
disclosure requirements relating to the 
specific vehicle (a disclosure of 
warranty information, of the meaning of 
an “As Is” sale, and of certain major 
known defects) and three other general 
information disclosures {a spoken 
promises warning, a major systems list, 
and a pre-purchase inspection notice). 
Each element is designed to remedy 
particular abuses reflected in the 
rulemaking record and thus, to a certain 
extent, is segregable from the whole for 
the purposes of analyzing projected 
benefits, costs and effects of the Rule.

However, certain of the projected 
benefits and costs may not be readily 
segregable, and therefore are more 
appropriately attributable to the Rule as 
a whole, rather than to any particular 
element of the Rule. For example, the 
Commission expects that the disclosures 
required by the Rule will reduce dealer 
misrepresentations, consumer reliance 
on such misrepresentations, and the 
consumer injury that occurs from paying 
unexpected repair costs and prices that 
fail to reflect the true condition of the 
vehicle. Such benefits are likely to arise 
from the impact on the market of the 
entire Rule, rather than from the impact 
of any one particular element.

The direct cost of providing used car 
information required under the Rule is 
minimal. The dealer need only obtain 
the Buyers Guide forms, and complete 
them with readily available information* 
The Rule would not prevent any car, 
with or without any warranty, in any 
condition from being sold. Seen from 
this perspective, the costs of the Used 
Car Rule, insofar as it functions as a 
disclosure device, are minimal.

We now proceed to an analysis of 
each component of the Rule 
individually.

1. Disclosure of Availability and 
Scope of Warranty Coverage. The Rule

378 See generally Jones, Alabama Automotive 
Dismantlers & Recyclers Association, S-202; Vorhof, 
Foreign Auto Salvage, S-288.
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addresses dealer practices that deceive 
consumers and create consumer 
confusion with respect to warranty 
coverage and service contract terms.377 
The record clearly dertionstrates that 
dealers orally misrepresent the terms of 
written warranties and service 
contracts.378 In some cases, salespersons 
deceptively refer to “good warranty” or 
“full guarantee” when the warranty 
coverage offered is severely limited.379 
The allocation of repair responsibility 
and the duration of the warranty are 
often overstated or not clarified.380 In 
addition, warranty information may not 
be available for use in the consumer’s 
purchasing decision since warranty 
terms are often not made known to 
consumers until after they have decided 
to purchase.381 For example, results from 
one study showed that warranty 
documents failed to describe the items 
that the dealer would repair in 24 
percent of the cases; the dealer’s share 
of the repair cost was not disclosed 19 
percent of the time.382 Another study 
found discrepancies between the verbal 
and written warranty in 34 percent of 
the cases where test shoppers actually 
saw the warranty.383

The warranty disclosure adopted by 
the Commission addresses these 
problems. The shopper will be able to 
readily ascertain which mechanical 
systems are warranted, for how long, 
and how costs of repair will be allocated 
between the buyer and the used car 
dealer.

a. Benefits. The Rule is designed to 
provide consumers with pre-sale 
disclosures of material information 
regarding warranties at a time prior to 
the closing of the sales contract. The 
Commission believes that clear and 
accurate disclosures of post-sale repair 
responsibilities at the point of purchase 
will provide an effective remedy for the 
consumer injury resulting from dealer 
misrepresentations of warranty 
coverage.

If consumers have accurate 
knowledge of what the dealer will pay 
in case the consumer encounters 
problems after the sale, unanticipated 
repair costs and the consumer injury 
that results therefrom should be 
reduced. With warranty information 
available at the point of sale, the

377 Staff Report at 280-90.
anId. at 303-05.
379 Presiding Officer’s Report at 35.
380 Staff Report at 284. The SRL Study 

demonstrates a high percentage of confusion over 
the dealer’s share of repair costs. H X 160(A) at 
Appendix C, Question 23 A  and B.

381 Staff Report at 282.
382 SRL Study, H X 160(A), Appendix C, Questions 

23A.23B.
383 CALP1RG, H X 82 at 17.

consumer will be better able to make 
accurate assessments of the probable 
ownership costs (purchase price plus 
repair costs) of a car prior to making a 
purchase decision.384

The window stickier will provide 
consumers with an additional source of 
information on warranty coverage 
which they can use as a check against 
which to measure any oral 
representations by the dealer about the 
warranty. With the disclosure on the 
window sticker, consumers can compare 
the terms of the written warranty 
document. Thus, the Commission 
believes dealers will be less likely to 
misrepresent warranty coverage. A t the 
same time, consumer reliance on any 
oral warranty promises should be 
reduced.

Disclosure of warranty terms also 
provides another sort of benefit. The 
terms of the warranty will frequently 
provide information to the consumer 
about the condition of the car, since 
consumers are likely to use the strength 
of the car’s warranty as a signal 
indicating the dealer’s evaluation of the 
car’s mechanical condition. For 
example, a strong warranty may signal 
the consumer that the dealer has 
confidence in the condition of the car. 
On the other hand, a warranty that does 
not cover the brake system may lead a 
shopper to question the condition of the 
brakes.885 In general, the lack of a 
strong warranty may serve to arouse 
buyer suspicions concerning mechanical 
condition and may encourage some 
buyers to seek third-party inspections.

Warranty disclosures made early in 
the transaction thus will make it 
possible for consumers to use warranty 
information to weigh the relative 
importance of the warranty coverage, 
the condition of the car, and the price 
they are willing to pay for it. However, 
to be used effectively, such disclosures 
must be made available at a time prior 
to the signing of the sales contract. If 
warranty information is not available 
until late in the transaction, the buyer 
has little opportunity to utilize the 
information which the terms of the 
warranty convey. There is little chance 
for the final agreement between buyer 
and seller to reflect the buyer’s desire 
for specific warranty terms or the 
relative value he or she attaches to

384 The record indicates that some buyers do 
bargain over warranty coverage. Although the 
magnitude of such bargaining efforts is difficult to 
determine, the Commission expects it to increase 
when buyers have more accurate information about 
the warranty being offered. Staff Report at 301.

385 The list of major systems which is set forth on 
the Buyers Guide should provide the shopper with a 
context in which to evaluate the warranty coverage 
offered on any given car. See section V.A.4.C. infra.

warranty coverage, condition of car, and 
price.

We believe that the availability of 
warranty information early in the 
bargaining process should increase 
consumers’ ability to bargain for the 
terms they desire. This should intensify 
the pressure on dealers to compete on 
the basis of the terms of the warranty 
whenever (and to the extent that) 
consumers are willing to pay for them. 
With more equal sharing of information 
between buyers and sellers, market 
forces will be'able to work more 
efficiently to determine the nature of the 
warranty terms offered.

O f course, to be useful to consumers, 
the disclosure information must be 
easily understandable. Tests of the 
comprehensibility of the disclosures on 
the window stickers have shown them 
to be remarkably clear. Focus group 
tests by Market Facts, Inc., testing two 
versions of a form very similar to the 
one required by the Rule, found that 
respondents could use the Buyers Guide 
to determine whether the car had a 
warranty, what systems were covered, 
and the length of the warranty.888 This 
study suggests that the Buyers Guide 
will increase consumer certainty as to 
the warranty coverage offered on a car.

An additional benefit to both buyers 
and sellers may be reduced litigation 
costs. Disclosure of warranty terms will 
provide clear written information about 
the buyer’s rights; a clearer written 
contract is likely to reduce the impact of 
oral promises. The Commission thus 
expects that sellers may be more willing 
to settle disputes and buyers may be 
less likely to bring actions for 
unenforceable oral promises. This 
should result in a more efficient dispute 
settlement system.

The Commission believes that clear 
and conspicuous disclosures of 
information concerning the availability 
and scope of warranty coverage is likely 
to have substantial benefits, given the

386 A s directed by the Commission, this study 
was conducted in May 1981, under a staff contract 
in order to test whether the Buyers Guide, as 
revised in accordance with the Rule changes 
approved by the Commission on April 14,1981, 
would communicate information to consumers.

Previously, the staff had contracted for two 
studies which tested earlier versions of the Buyers 
Guide developed during the Commission's 
consideration of an optional inspection rule. Focus 
group testing conducted by Hollander & Associates 
in August 1980, indicated some confusion with parts 
of the form, including the relationship between the 
mechanical condition checklist and the warranty 
disclosures. After redesigning the Buyers Guide, the 
staff contracted with the Public Communications 
Center in December 1980, to perform mall intercept 
and focus group tests. In those tests, respondents 
understood the warranty information provided by 
the form and found the meaning of “as is” to be very 
clear. P CC  Study, Tables 2, 3,4,8, and 17.
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misrepresentations and resulting 
consumer injury demonstrated in the 
market. We expect reductions in 
consumer reliance on such oral (and 
generally unenforceable) warranty 
promises and in unanticipated repair 
costs for consumers.

b. Costs. The Commission believes 
that the direct costs of warranty 
disclosure will consist of the printing, 
filling out and posting of the Buyers 
Guide. The Rule itself requires no 
change in the offering or scope of 
warranties. Dealers may still sell "as is” 
or offer a warranty. The Rule only 
requires that dealers conspicuously 
disclose the terms of a warranty, if 
offered, or the fact that the sale is“as 
is." Thus, the direct costs of the Rule 
will be minimal.,

Some indirect costs may result from 
warranty disclosure. As warranty 
disclosures become common, 
competitive pressures may encourage 
dealers to increase warranty coverage. 
In that event, dealers may incur 
additional post-sale repair costs. 
Presumably, dealers will not offer 
warranties with more protection than 
that for which consumers are willing to 
pay. Thus, to the extent warranty 
coverage and therefore post-sale repair 
costs do increase, such costs will be 
imposed by consumer demand in the 
market not by the Rule.

In our judgment, the projected costs of 
these disclosures will impose minimal 
burdens on the industry while 
significant benefits will accrue to 
consumers. We therefore believe that 
the warranty disclosure requirements 
will be cost-effective.

2. “As Is” Sales. The Rule would 
require dealers to check an “as is" box 
on the Buyers Guide when they sell a 
vehicle with no warranty. Next to the 
box will be a simple statement 
explaining the meaning of an “as is” 
sale.

The record reveals a great deal of 
confusion on the part of consumers with 
respect to the meaning of “as is” sales:

Undoubtedly the most needed disclosure 
proposed in this proceeding involves “As Is” 
sale * * * The record is replete with 
testimony as to the lack of understanding on 
the part of consumers of the meaning and 
effect of this term in a sales contract.387

Data from three studies on the record 
show that at least 25%, and perhaps as 
many as 59%, of buyers cannot correctly 
describe an “ as is” sale.888

In addition, the record indicates that 
the “as is” nature of a transaction is not 
usually disclosed, if it is disclosed at all,

“ ’ Presiding Officer’s Report at 79.163. 
“ "Staff Report at 262-263.

until the sale is about to be made.889 
Some “as is” disclosures are couched in 
complex legalistic terms. 890 In addition, 
some dealers will make oral promises to 
repair problems that arise after sale, 
even though the sale is made on an “as 
is” basis.391 Many buyers, even when 
aware that a sale is “as is” , still believe 
the seller has a legal responsibility to 
make post-sale repairs.892

a. Benefits. The Commission believes 
the “as is” disclosure will assist in 
reducing the documented widespread 
ignorance and misunderstandings with 
respect to “as is” sales.

The benefits of a clear “as is” 
disclosure are similar to those benefits 
resulting from warranty disclosure. 
Because the disclosure will set out the 
significance of an “as is” sale, we 
expect that it will reduce consumer 
reliance on oral promises to repair 
problems that arise after sale. We also 
expect a concomitant reduction in 
dealer oral misrepresentations that a 
warranty is provided since consumers 
will be able to use the disclosures on the 
Buyers Guide to evaluate contradictory 
dealer oral promises. A  related benefit 
of the “ as is” disclosure is the 
disincentive it provides for dealers to 
represent that a particular component is 
in good condition or that the car in 
general is in good condition in light of 
the lack of warranty coverage.

Tests of the comprehensibility of the 
“as is” disclosure have indicated that 
consumers understand the disclosure 
and will use it in making purchase 
decisions.393

It is possible that some dealers may 
decide to offer a limited warranty on 
one or more non-essential systems 
rather than sell the car “as is” and check 
the “as is” box on the Buyers Guide. 
However, we would not be concerned if 
this should occur. As long as the 
disclosures on the Buyers Guide 
accurately reflect the warranty 
coverage, the consumer who receives 
such a limited warranty will be able to 
assess the value of the warranty in 
determining whether to purchase the 
car. Any detriment to the consumer in 
receiving such a limited warranty will 
be diminished by the fact that the 
Buyers Guide disclosures will inform the 
consumer of the limited scope of the 
warranty by placing it within a context

“ 9/d. at 266-67. In some cases, it is never 
disclosed. A t 271.

3aoId. at 268.
3>lId. at 275. Many of these promises may be 

honored. Nevertheless, the “as is” disclosure, 
together with the spoken promises warning, will 
inform consumers that such promises may be 
unenforceable.

“ */</. at 263.
393See n. 325, and accompanying text supra.

of systems that could be covered by a 
warranty.394

b. Cost. The direct costs associated 
with “as is”  disclosure are minimal. Hie  
check box and definition will be printed 
on the Buyers Guide adjacent to the 
warranty disclosure section. The dealer 
must merely check the box if the car is 
sold on an “as is” basis. Thus, 
essentially no costs will be imposed 
beyond those already incurred in 
posting the window sticker.

3. Disclosure of Major Known Defects. 
The Rule requires dealers to disclose 
certain major known defects on the cars 
they offer for sale. The Rule limits those 
defects that must be disclosed, if known, 
and states that a dealer has knowledge 
if “ you or your agent or employer have 
obtained facts or information about the 
condition of a vehicle (e.g., through an 
inspection, from a previous owner, from 
the salesperson at an auction) which 
would lead a reasonable person in 
similar circumstances to believe that the 
car contained one or more defects as 
defined in § 455.6 of this Rule.395

Dealers acquire a great deal of 
information regarding the mechanical 
condition of vehicles they sell. They 
obtain this knowledge of defects from 
various sources, including inspections 
both before and after acquisition 
(through trade-ins, auctions and private 
purchases). After purchase, dealers are 
apt to discover additional defects during 
further inspections, appearance 
reconditioning and repairs in 
preparation of vehicles for resale. In 
addition, dealers also become aware of 
defects through inspectors for service 
contract companies who examine cars 
for defects when deciding which cars 
qualify for the service. Dealers may also 
become aware of defects through sellers 
and through their own personal 
experience in selling or servicing a car 
previously.396

Despite this knowledge of defects, 
dealers often make overt 
misrepresentations regarding the

394The list of major systems will be particularly 
useful in providing a context for the evaluation of 
warranty coverage.

’“ Section 455.2(c). The list of defects set forth in 
Section 455.6 of the Rule is summarized on the back 
of the Buyers Guide. The non-safety items on the list 
were adapted from the list of systems and 
subsystems that are required to be inspected under 
the state of Wisconsin's used car inspection law, 
M VD 24. The safety-related defects derive from the 
model state inspection standards developed by the 
Department of Transportation. The defect list was 
included in earlier staff drafts of the Rule, and was 
available for cross examination during the hearings. 
The record demonstrates that mechanics can use 
the list to determine whether the car contains one or 
more defective components. See Staff Report at 141- 
16U

398 Staff Report at 71-63.
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mechanical condition of cars offered for 
sale and also deceive consumers by 
remaining silent regarding major 
mechanical defects they know to 
exist.397 In one study, dealers actually 
were given the results of independent 
third-party inspections but consistently 
failed to convey that information to 
prospective purchasers.398 Consumers 
are not told of defects existing in cars at 
the time of sale and subsequently must 
bear the Unanticipated costs of 
repairs.399 Sellers, those most likely to 
have reliable information about the 
condition of the cars they offer for sale, 
currently have insufficient incentives to 
disclose the information fully and 
accurately.

a. Benefits. The benefits of disclosing 
known defects are analogous to the 
benefits of information disclosure in 
general. This disclosure is likely to 
increase the number of higher quality 
vehicles available for sale by dealers—  
as vehicles in sound mechanical 
condition command a premium price. In 
addition, vehicles in poor condition are 
more likely to be sold to consumers able 
and/or willing to cope with defects.400

With information available about 
certain major defects known to the 
dealer, consumers will be able to assess 
more accurately the true costs of 
ownership, Le., purchase price plus 
repair costs for defects. Their 
purchasing decisions can incorporate 
consideration of a car’s condition and 
expected future repair costs, and thus 
consumer injury resulting from 
unanticipated repair costs should be 
reduced. We anticipate that more 
accurate knowledge about the true 
condition of a car will also allow the 
consumer to assess more accurately the 
value of warranty coverage and will 
increase bargaining for desired 
warranty coverage and price on a car of 
known condition. Evidence from the 
Wisconsin Study 401 suggests consumers 
are least likely to be aware of 
mechanical defects such as those 
involving the transmission, brakes, 
exhaust system, etc., before purchase 
and most likely to discover these defects 
after purchase. In that study, when 
consumers became aware of defects

397 Id. at 97-130.
398 H X 82 at 11-12.
399 Staff Report at 38-57; 110-126.
400 In the current market, some buyers might 

prefer to buy used cars with fewer problems, even 
at an appropriately higher price. But in the absence 
of reliable information about mechanical condition, 
many buyers cannot tell which car is truly in better 
condition. Better and worse cars of the same make 
and model, indistinguishable to consumers, are 
therefore sold at similar prices. See Staff Report at 
204-208.

401 Wisconsin Study at 26-27, Tables IV-13 and 
IV-14.

prior to purchase, many felt such 
awareness did enhance their ability to 
bargain. Dealers were most likely to 
respond by repairing the defects or 
reducing the price of the car.

If required to disclose certain major 
known defects prior to purchase, dealers 
will find it more difficult to make 
deceptive claims contrary to the written 
condition information. Consumers will 
have an additional source of information 
against which to check oral promises by 
dealers. This should reduce oral 
misrepresentation by dealers regarding 
the condition of cars at the time of sale.

While the market may currently 
provide some rewards to honest dealers 
in the form of enhanced reputation, 
there are frequently disincentives for 
dealers to disclose known defects on 
poor quality cars, since such disclosures 
by honest dealers may result in a loss of 
business to those dealers who falsely 
praise the condition of the vehicle. 
However, we expect that the Rule, and 
in particular the provision for civil 
penalties of up to $10,(NX) for Rule 
violations, will change the incentive 
structure. Since all dealers will be under 
the same disclosure obligation, the 
disclosure of known defects required by 
the Rule will encourage the honest 
dealer to reveal the existence of known 
defects while discouraging dishonest 
dealers from selling cars in comparable 
condition without disclosing defects.

The Commission is aware of the 
argument that some dishonest dealers 
may purposefully fail to comply with the 
Rule’s requirement to disclose major 
known defects by contending that they 
lacked knowledge of the defect. 
However, we expect that dealers 
obligated to disclose defects under the 
Rule will do so, especially since failure 
to comply with the requirement may be 
enforced by fines up to $10,000 for each 
separate violation.402 We further believe 
that consumers will come to expect 
some defect disclosures or indications 
that repairs have been made. Therefore, 
the market itself will generate incentives 
for dealers to disclose known defects.

In sum, requiring dealers to disclose 
known defects will enable consumers to 
obtain information without which they • 
cannot evaluate the true worth of cars 
they are considering for purchase. This 
additional source of information will 
reduce consumer reliance on dealers’ 
oral representations. Thus, to the extent 
that dealers are currently either silent 
about defects or overtly misrepresent 
the condition of cars, consumers should

403 In addition, the record indicates that in 
Wisconsin, after passage of the mandatory 
inspection law, more buyers received prepurchase 
defect Information from dealers. See n. 255, supra.

have the opportunity to be more 
accurately informed about the actual 
condition of cars, with a concomitant 
reduction in consumer injury resulting 
from unanticipated repairs after 
purchase.

b. Costs. There are minimal costs to 
dealers associated with the disclosure of 
known defects. Dealers will not incur 
any direct costs other than the minimal 
costs associated with filling in and 
posting the Used Car Buyers Guide. 
Dealers are under no obligation to 
inspect vehicles to discover defects.
They are merely required to disclose 
any of the specified defects about which 
they have knowledge obtained in the 
ordinary course of their business.

Evidence from the Wisconsin Study 
suggests that after implementation of a 
mandatory inspection and disclosure 
law in that state, even though dealer 
inspections did not increase 
substantially,403 dealer disclosure of 
defects did increase significantly.404 This 
evidence suggests that dealers did not 
simply begin to inspect more frequently 
or more thoroughly and thus begin to 
find more defects, but instead they 
began to disclose more defects about 
which they already knew. The Rule is 
not designed to require dealers to obtain 
more information on the condition of the 
cars they sell, but rather to disclose to 
consumers the information they already 
have. If dealers do begin to inspect more 
following implementation of the Rule, it 
can only be as a result of consumers 
demanding more information about 
defects prior to purchase. Thus, any 
increased costs to dealers resulting from 
increased inspections will be imposed 
by the market, not by the Rule, and such 
activities will not be undertaken by 
dealers unless consumers are willing to 
pay for them.

It is possible that dealers will incur 
some indirect costs as a result of the 
requirement to disclose known defects. 
Dealers may begin to make repairs to 
defective systems in order to avoid 
disclosing defects. Dealers are likely to 
repair only those defects which cost less 
to repair than the reduction in price 
required to sell a car with a particular 
defect disclosed. Whether this occurs 
will depend on consumer demand. 
Moreover, some dealers may repair 
defects rather than risk what they may 
believe to be the negative connotations 
associated with defect disclosure. 
Presumably dealers will not make such 
repairs unless consumers are willing to 
pay for them. Thus, any increase in 
repairs by dealers will be the result of

403 Staff Report at 228-229.
404 Id. at 122.
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the effect of the free flow of information 
on the condition of cars in the 
marketplace.406

The Commission believes that 
requiring the affirmative disclosure of 
major known defects at the point of 
purchase will remedy thé deceptive 
practice established by the record of 
dealer failure to disclose known defects. 
On balance, the Commission believes 
the benefits of this disclosure 
requirement exceed the costs.

4. General Information Disclosures. 
The Rule requires the disclosure of 
information on three additional aspects 
of the transaction: a spoken promises 
warning, a pre-purchase inspection 
opportunity notice, and a list of major 
mechanical systems. These are to be 
posted as part of the Buyers Guide. The 
impact of each of the three disclosures is 
analyzed separately.

a. Spoken Promises Warning, The 
following notice appears at the top of 
the Buyers Guide:

Important.—Spoken promises are difficult 
to enforce. Ask the dealer to put all promises 
in writing. Keep this form.

The record demonstrates that many 
dealers orally misrepresent both the 
mechanical condition of used cars and 
the dealer’s aftersale repair 
responsibility.406 The record also 
demonstrates that consumers rely on 
oral statements made by dealers at the 
point of purchase even though those oral 
statements are not confirmed in 
writing.407 Further, discrepancies 
between oral representations of 
warranty coverage and written 
warranty terms are commonplace.408 In 
the face of consumer reliance on oral 
promises, dealers continue to make 
affirmative misrepresentations regarding 
their iised cars’ warranty coverage and 
mechanical condition. Consumers are 
therefore frequently deceived at the

405 The requirement to disclose known defects is 
not open-ended but is confined to those items (and 
conditions] specified in § 455.6 of the Rule. Although 
these criteria have been criticized by some 
participants on the grounds of vagueness, see, e.g., 
Staff Report at 57, n. 202; N A D A , S-738; NAD A, S -  
740, these criteria, which have been extant 
proposals since the outset of this proceeding, 
provide concrete standards for determining the 
existence of a defect. See n. 30 supra. Dealers in 
Wisconsin, whose state inspection regulation 
served as the basis for the inclusion of the items 
specified in Section 455.6(a)-(i), testified that they 
were able to apply those standards. Staff Report at 
157-159, nn. 203-206. We believe, therefore, that the 
obligation to disclose known defects is sufficiently 
precise that dealers will not be forced to over
disclose because of significant ambiguity in the 
definition of "defect.”

406 Moreover, the repairs are generally more 
efficiently undertaken by dealers, particularly those 
with in-house mechanics, rather than by consumers.

“ ’ Staff Report at 103-130; 262-90; 295-315.
409 W. at 108-110; 274-77.

point of purchase by representations 
which are not only untrue but also 
unenforceable. The Commission 
believes the record contains substantial 
justification for requiring a warning to 
consumers that all oral promises should 
be confirmed in writing. Inclusion of a 
spoken promises warning would alert 
consumers to beware of reliance on 
dealers’ oral representations.

(1) Benefits. The Commission believes 
that a spoken promises warning will 
contribute to a reduction in oral 
misrepresentations of mechanical 
condition and warranty coverage by 
dealers and, in conjunction with the 
other disclosures on the Buyers Guide, 
assist in deterring deception. The level 
of misrepresentation at the used car lot 
will be reduced if consumers are 
informed of the need to secure a written 
record of all statements made in 
conjunction with a used car sale. If 
consumers do in fact ask dealers to 
confirm their promises in writing, 
making them available in case of 
disputes and enforceable in court, 
dealers are likely to be more reluctant 
than they are at present to make false or 
misleading statements.

A t the same time, the introduction of 
this information into the used car 
market should lead to a decrease in 
consumer reliance on oral statements 
and an increased insistence by 
consumers on written confirmation of all 
representations made at the time of sale. 
Such written confirmation of 
representations should reduce 
ambiquity and/or misunderstanding 
between buyer and seller as to whether 
or not a promise was made. With 
promises regarding mechanical 
condition and warranty coverage in 
writing, the cdnsumer will have an 
additional means of checking the 
representations made in any warranty 
or service contract document and can 
check the statements against the results 
of an independent inspection, if one is 
performed. Additional sources of 
information decrease the necessity of 
consumers relying exclusively on the 
oral promises of dealers.

If consumers are able to obtain 
written confirmation on the Buyers 
Guide of oral statements made by 
dealers at the time of sale, these 
statements become part of the sales 
contract and can be used in the event of 
later disputes between buyers and 
sellers. Having dealer promises in 
writing should increase the ease of 
enforceability of these promises and 
thus decrease the need for post-sale 
litigation to enforce oral promises.

(2) Costs. The printing costs, as 
described above, are minimal since the 
spoken promises warning will appear on

/ Rules and Regulations

every Buyers Guide printed for the 
dealer.

b. Pre-Purchased Inspection Notice. 
The Buyers Guide contains a notice 
suggesting that buyers ask dealers about 
their policies regarding independent pre
purchase inspections:

Ask the dealer if you may have this car 
inspected by your mechanic either on or off 
the lot.

Although pre-purchase inspection by 
a third party can provide consumers 
with important information regarding 
the mechanical condition of a used car, 
the record demonstrates that few 
consumers actually seek independent 
inspections by a qualified mechanic. 409 
This circumstance may be attributed to 
dealer policies which disallow such 
inspections and to factors which inhibit 
consumers from seeking inspections. 410 
More importantly, however, consumers 
rely on dealer representations of sound 
mechanical condition, and thus do not 
perceive a need to obtain an 
independent pre-purchase inspection. 411

(1) Benefits. The notice of availability 
of independent third-party inspections 
will generate several benefits for 
consumers and dealers. For consumers, 
a disclosure of the dealer’s policy 
concerning independent inspections 
informs consumers that independent 
inspection is one means of corroborating 
dealer oral statements regarding 
mechanical condition. In addition, the 
disclosure alerts consumers to the fact 
that independent inspection is a 
valuable means of determining the 
condition of the used car at the time of 
sale. Nevertheless, the decision to allow 
such inspections will remain voluntary 
for the dealer; the notice will simply 
alert consumers to a possible 
opportunity. Any effects which flow 
from dealers’ decisions to extend this 
opportunity will be the result of 
consumer demand and dealers’ 
responses.

If the notice does, in fact, encourage 
consumers to obtain independent 
inspections, this may reduce consumer 
reliance on dealer-controlled 
information. If, as a result of third-party 
inspections, buyers find a discrepancy 
between the results of an independent 
evaluation and the condition reported

«»Id.
410 Id. at 93-94.
411 Id. at 87-103. One dealer practice that 

discourages independent pre-purchase inspection is 
"detailing". The practice of “detailing" involves 
cleaning and cosmetically reconditioning cars 
without necessarily making mechanical or safety 
repairs. Id. at 97-103. Consumers who equate 
appearance with performance do not believe that 
independent, pre-purchase inspections are 
necessary.
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by the dealer, buyers would have 
enhanced their bargaining position with 
respect to the dealer. 412 On the other 
hand, the possibility of independent 
inspections may provide dealers with a 
disincentive to misrepresent orally 
mechanical condition in light of the risk 
that the consumer could discover 
misrepresentations as a result of third- 
party evaluations.

The notice not only focuses 
consumers’ attention on the idea of pre
purchases inspection as a means of 
evaluating a car’s mechanical condition 
but also provides consumers with a 
means of comparison shopping among 
the various terms and conditions offered 
by different used car dealers. This 
possibility may also provide benefits to 
dealers. Some dealers may make the 
availability of independent inspections a 
component of their marketing strategy. 
Their willingness to allow third-party 
inspections could provide consumers 
with information on the trustworthiness 
of the dealer. The notice may thus 
provide dealers with a way of 
communicating to consumers that their 
representations are trustworthy and will 
withstand the test of comparison with a 
third-party evaluation.

(2) Costs. There are no direct costs 
associated with this disclosure. As with 
the spoken promises warning, the notice 
of availability of pre-purchase 
inspection is to be pre-printed on the 
Used Car Buyers Guide.

There may be some indirect costs 
resulting from disclosure of independent 
inspection opportunity. If, as a result of 
the disclosure, consumers begin to value 
independent off-premises inspections 
and begin to demand such inspections, 
dealers may incur additional costs.
These costs may include the costs of 
increased insurance premiums and 
employee time to accompany vehicles 
off the premises to safeguard against 
misuie or theft and the cost of foregone 
opportunities to show cars to other 
prospective buyers while the cars are off 
the lot. Dealers would presumably pass 
along to consumers any increased costs 
of this sort and would only offer the 
opportunity for third-party inspections 
if, and to the extent that, consumers 
were willing to pay a price which would 
allow the dealers to cover those costs. 
Any costs of this sort would thus be 
imposed on dealers by the market, not 
by the Rule.

c. List o f M ajor System s. The Buyers 
Guide also contains a pre-printed list of 
14 major mechanical and safety systems 
of a car. A  notice urges buyers to “ask 
about the current condition’’ of these 
systems, and examine the form to

4X2 Id. at 109-130:

determine the extent of warranty 
coverage and known defects. The list of 
systems includes all major mechanical 
components of an automobile.

The record shows that dealer 
misrepresentations concerning 
mechanical condition are often made on 
a system-by-system basis.415 The 
components listed are those most likely 
to be represented by dealers as being in 
good condition but without any 
confirmation of such representations in 
writing.414

(1) Benefits. The list of major 
mechanical systems identifies for 
consumers the important systems on 
which they may want to seek 
mechanical condition information, either 
from the dealer or through an 
independent inspection. Furthermore, 
the list will enable consumers to 
evaluate which systems are covered by 
any warranties offered, by the dealer. 
The list may also prompt consumers to 
seek information on costs to repair 
systems not in good order.

The record demonstrates that 
consumers are most interested in the 
condition of the car at the time of sale 
but are discouraged from inspecting 
mechanical condition as a result of 
dealer practices.415 Highlighting the 
importance of mechanical systems may 
lead consumers to focus on them 
somewhat more specifically. As  
consumers begin to be more astute and 
critical, dealers’ marketing incentives 
may shift away from cosmetic pre-sale 
reconditioning to remedying mechanical 
condition factors.

Thus, the list of systems will provide 
consumers with a framework for 
systematically evaluating and 
comparing the mechanical condition and 
warranty coverage offered between cars 
and dealers. The increased availability 
of information to consumers should also 
contribute to a reduction in the 
incidence of unanticipated repair costs 
by consumers.

(2) Costs. The listing of major 
mechanical systems will not lead to any 
direct costs to dealers since it will be 
pre-printed on the Used Car Buyers 
Guide.

5. Summary. The Commission believes 
that each of the elements of die Rule 
will diminish the deceptive practices 
currently existing in the used car 
market. W e expect that the elements of

413 Indeed, the Commission’s expectation is that, 
under thèse circumstances, the consumer will either:
(1) demand warranty coverage for the discrepancy;
(2) . negotiate a reduced price; (3) having read the 
“spoken promises“  warning, demand that the dealer 
reduce oral statements to writing; or (4) decide not 
to do business with the dealer.

4,4 Staff Report at 109-115.
4tsId.

the Rule, taken together, will provide 
significant benefits while imposing only 
minimal direct costs. Any indirect costs 
that might result from the ride would 
result from dealer attempts to satisfy 
consumer demand and, therefore, by 
definition would be justified by 
significant benefits.

B. Other Econom ic Issues Raised In 
The Proceeding. During the course of 
this proceeding some participants raised 
several issues that they considered 
important in determining the potential 
costs of any rule regulating the used car 
industry. Those issues—dealer market 
share and dealer exit, and price and 
marketability of older cars—were raised 
in the context of more restrictive 
alternative versions of the Rule. We do 
not believe that changes in any of these 
areas would result from imposition on 
the marketplace of a Rule as 
unobtrusive as the final version of the 
Used Car Rule. If consumer demand 
causes some shifts in the structure of the 
market, this would be a result of more 
efficient functioning of the market itself. 
Such results are not costs of regulations, 
but benefits from regulation.

1. Market share of dealers will 
decline; some dealers will exit from the 
market.

Some commentators pointed to data 
from the Wisconsin Study 416 that 
demonstrate a decline in the share of the 
used car market held by dealers after 
the passage of Wisconsin’s used car 
inspection law. These commentators 
suggested that any similar inspection- 
focused rule could have the same 
consequences.

We believe that the Wisconsin Study 
indicates that the decline in dealer 
market shares in Wisconsin was caused 
in part by the mandatory inspection and 
disclosure aspects of the law in that 
state, along with the requirement that 
dealers repair safety defects. Some 
dealers were unwilling to repair safety 
items and therefore may have chosen to 
leave the market. Others were unwilling 
to assume the responsibility for post
purchase repairs mandated if dealers 
checked items “O K ”.417

The Rule that the Commission has 
adopted does not require safety repairs 
and in no way mandates post-purchase 
repairs. Dealer costs will not be 
increased since they will not be forced 
to make additional repairs. Therefore, 
there is no reason to believe that the 
decline in dealer market shares which 
occurred in the context of the

419 Id. at 97-103. These practices include oral 
misrepresentations of mechanical condition and 
"detailing". See n. 351 supra and Staff Report at 97- 
130.

4,7 H X  164(A) at 55.
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mandatory inspection and safety repair 
law in Wisconsin in indicative of the 
likely impact of the final Used Car Rule.

On the contrary, to the extent that the 
Rule succeeds in informing buyers about 
the quality of used cars, many high 
quality used cars which were previously 
not sold through dealers may be 
marketed by them.418 The Wisconsin 
Study showed that people who buy from 
private parties rate the quality of 
information received from the seller 
higher than the quality of information 
received by people who buy from 
dealers.419 The Commission believes 
that the Rule will improve the quality of 
information received from dealers, and 
thereby attract some buyers away from 
the private market and into the dealer 
market. Any loss of market share or 
dealer exit from the market will be the 
result of a more competitively efficient 
market. Those who cannot sell without 
misrepresentations wil leave the market 
because of firm inefficiencies, rather 
than overburdensome regulations.

2. Price of cars will increase. A  related 
argument put forth by some is that the 
purchase price of cars will increase as 
the result of increased inspection, pre
sale repair and warranty repair costs. 
However, in analyzing this argument, it 
is important to keep in mind that the 
important cost is ownership cost, not 
purchase price. The real cost of buying a 
car includes the purchase price and any 
costs incurred by the consumer to repair 
defects in the vehicle. The Commission 
has no reason to believe that the 
ownership cost of used cars will 
increase as a results of the Rule.

The Rule is not likely to result in a 
large increase in inspections since it 
was not designed to either require or 
directly encourage inspections by 
dealers. Some additional pre-sale and 
warranty repairs by dealers may result 
and these could increase the prices of 
some used cars. However, these dealer 
repairs will produce a comparable (or 
greater) decrease in repair costs borne 
by purchasers.420 Therefore, the 
Commission does not believe that total 
post-Rule ownership costs will exceed 
total pre-Rule ownership costs.

Another perspective on possible price 
changes suggests that, in the absence of 
reliable information about mechanical 
condition, consumers pay less than they 
might otherwise for vehicles that are in 
excellent mechanical condition. On the 
other hand, they pay more than they

4.8 Id. at Table V-14.
4.9 Staff Report at 204-206.
490 This applies to all categories of information 

except warranty content. Wisconsin Study, H X  
164(A), Table IV-2. See also Staff Report at 146-148.

would for vehicles in poor condition.4*1 
One effect of information disclosure is 
to make the price differentials between 
various vehicles more accurately reflect 
their differences in condition and 
serviceability. Under this analysis, the 
Rule would produce price increases in 
cars that ought to bear a higher price, 
and price decreases in cars that 
currently sell for more than they are 
worth.

3. Dealers will be unable to sell older 
or high-mileage cars if they have to 
disclose known defects. Some have 
argued that if dealers are required to 
disclose known defects, they Will be 
unable to continue to sell older, high 
mileage cars. We do not believe this will 
result from the Rule. Such vehicles will 
8till be sold by dealers, but perhaps at 
lower prices than they are currently able 
to obtain in the absence of disclosure. 
We view such a reduction in price as a 
desirable market-determined response 
to buyer preference and accurate 
information regarding the car.

C. Conclusion. In formulating this Rule 
as the remedy for recorded abuses in the 
used car industry, the Commission has 
assessed the economic impact on 
consumers and small businesses. The 
Commission concludes that the benefits 
of this Rule outweigh its costs and that 
the Rule will be effective in remedying 
the deceptive practices established in 
the record.

V. Other Matters
A . Effective Date. Because of the 

legislative review provisions set forth 
insection 21 of the FTC Improvements 
Act of 1980,428 the effective date of this 
Rule is most appropriately tied to the 
conclusion of the legislative review 
period. Under the terms of the statute, 
that period runs for ninety calendar 
days of continuous legislative session.423

We have determined that the Rule 
should become effective six months 
after the conclusion of congressional 
review. We believe that six months 
provides a sufficient amount of time for 
both the industry and consumers to 
become familiar with the requirements 
of the Rule. In addition, the Commission 
will accept petitions for exemption, 
pursuant to Section 455.7 of the Rule, 
during this period.

B. Impact Evaluation. The 
Commission believes it is essential to

421 In Wisconsin, where safety repairs were 
mandated, ownership costs actually declined after 
passage of the inspection and safety repair law. 
However, we cannot state with any assurance that 
this decline was caused by the increased repairs 
mandated by the law. Wisconsin Study, H X  164(A) 
at 59.

422Staff Report at 204-208.
42215 U .S.C . 57a-l.

measure the degree of impact this Rule * 
will have on the used car market, and 
therefore, has determined to perform an 
impact evaluation study three years 
from the effective date of the Rule. Such 
a study should assist the Commission in 
assessing the effectiveness of the Rule, 
and could illustrate whether proceedings 
to amend the Rule would be appropriate.

C. Readability. With the adoption of 
this Rule, the Commission again 
recognizes its goal of writing 
understandable regulations. The 
Commission has for some time required 
that disclosures to consumers be written 
in plain and easily understandable 
language.424 The Used Car Buyers Guide 
was designed and reviewed to ensure 
that the disclosures will be conveyed in 
a clear and succinct manner. Moreover, 
various versions of the Buyers Guide 
were subjected to several rounds of 
consumer testing to measure 
comprehensibility. Based on the results 
of that testing, the Commission believes 
the Buyers Guide will be understood by 
consumers, The Rule itself is also 
written in understandable language.
This reflects the Commission’s 
commitment to the principle that 
regulations which apply to small 
businesses should be readily 
understood. After reviewing the 
language of the Rule carefully, the „ 
Commission believes that its provisions 
will be understood by the affected 
industry members.

Accordingly, Title 16 of the Code of 
Federal Regulations is amended by the 
addition of new Part 455.

PART 455—USED MOTOR VEHICLE 
TRADE REGULATION RULE

Sec.
455.1 General duties of a used vehicle 

dealer; definitions.
455.2 Consumer sales—window form.
455.3 Window form.
455.4 Contrary statements.
455.5 Spanish language sales.
455.6 Major known defect standards.
455.7 State exemptions.
455.8 Severability. ,

Appendix To Used Motor Vehicle Trade 
Regulation Rule

Authority: 88 Stat. 2189,15 U .S.C. 2309; 38 
Stat. 717, as amended 15 U .S.C. 41 et seq.

§ 455.1 General duties of a used vehicle 
dealer; definitions.

(a) It is a deceptive act or practice for 
any used vehicle dealer, when that 
dealer sells or offers for sale a used 
vehicle in or affecting commerce as

424 Section 21(a)(2) of the FTC Improvements Act, 
15 U .S.C . 57a-l.
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“commerce” is defined in the Federal 
Trade Commission Act:

(1) To misrepresent the mechanical 
condition of a used vehicle;

(2) To fail to disclose, prior to sale, 
any material defect in the mechanical 
condition of the used vehicle known to 
the dealer;

(3) To represent that a used vehicle, or 
any component thereof, is free from 
material defects in mechanical condition 
at the time of sale unless the dealer has 
a reasonable basis for such 
representation at the time it is made;

(4) To fail to make available, prior to 
sale, the terms of any written warranty 
offered in connection with the sale of a 
used vehicle;

(5) To misrepresent the terms of any 
warranty offered in connection with the 
sale of a used vehicle;

(6) To represent that a used vehicle is 
sold with a warranty when the vehicle is 
sold without any warranty;

(7) To fail to disclose, prior to sale, 
that a used vehicle is sold without any 
warranty.

(b) The Commission has adopted this 
Rule in order to prevent the deceptive 
acts or practices defined in paragraph
(a) of this section. It is a violation of this 
Rule for any used vehicle dealer to fail 
to comply with the requirements set 
forth in §§ 455.2 through 455.6. If a used 
vehicle dealer complies with the 
requirements of § § 455.2 through 455.6, 
the dealer does not violate this Rule.

(c) The following definitions shall 
apply for purposes of this part:

(1) “Vehicle” means any motorized 
vehicle, other than a motorcycle, with a

gross vehicle weight rating (GVWR) of 
less than 8500 lbs., a curb weight of less 
then 6000 lbs., and a frontal area of less 
than 46 sq.ft.

(2) “Used vehicle” means any vehicle 
driven more than the limited use 
necessary in moving or road testing a 
new vehicle prior to delivery to a 
consumer, but does not include any 
vehicle sold only for scrap or parts (title 
documents surrendered to the state and 
a salvage certificate issued).

(3) “Dealer” means any person or 
business which sells or offers for sale a 
used vehicle after selling or offering for 
sale five (5) or more used vehicles in the 
previous twelve months, but does not 
include a bank or financial institution, a 
business selling a used vehicle to an 
employee of that business, or a lessor 
selling a leased vehicle by or to that 
vehicle’s lessee or to an employee of the 
lessee.

(4) “Consumer” means any person 
who is not a used vehicle dealer.

(5) “Warranty” means any 
undertaking in writing, in connection 
with the sale by a dealer of a used 
vehicle, to refund, repair, replace, 
maintain or take other action with 
respect to such used vehicle and 
provided at no extra charge beyond the 
price of the used vehicle.

(6) “Implied warranty” means an 
implied warranty arising under State 
law (as modified by the Magnuson-Moss 
Act) in connection with the sale by a 
dealer of a used vehicle.

(7) “Service contract” means a 
contract in writing for any period of time 
or any specific mileage to refund, repair,

replace, or maintain a used vehicle and 
provided at an extra charge beyond the 
price of the used vehicle, provided that 
such contract is not regulated in your 
State as the business of insurance:.

(8) “You” means any dealer, or any 
agent or employee of a dealer, except 
where the term appears on the window 
form required by § 455.2(a).

(9) “Defect” , for the purposes of
§ 455.2(c), means any of the conditions 
described in § 455.6.

§ 455.2 Consumer sales—window form.

(a) General duty. Before you offer a 
used vehicle for sale to a consumer, you 
must prepare, fill in as applicable and 
display on that vehicle a “Used Car 
Buyers Guide” as required by this rule.

(1) Use a side window to display the 
form so both sides of the form can be 
read, with the title "Used Car Buyers 
Guide” facing to the outside. You may 
remove a form temporarily from the 
window during any test drive, but you 
must return it as soon as the test drive is 
over.

(2) The capitalization, punctuation 
and wording x)f all items,, headings, and 
text on the form must be exactly as 
required by this Rule. The entire form 
must be printed in 100% blank ink on a 
white stock no smaller than 12 inches 
high by 7 Vi inches wide in the type 
styles, sizes and format indicated.
BILLING CODE 6750-01-M
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USED CAR BUYERS GUIDE
“> a*» ■>«'- *o .H-t

NOTICE: For your protection and safety

°J- ti e i°4l!owin9 mai° r mechanical and safety systems of this car. See ¡below which of these systems if anv are covered hu »
warranty and which systems are known by the dealer to contain major defects. 
ma|wrsysterrisnf0rm y<>U *” writinQ i# they know °* certain defects in this car’s

Frame & Body 
Engine
Transmission and Drive Shaft 
Differential 
Cooling System 
Electrical System 
Fuel System

Brake System 
Steering System 
Suspension System 
Tires 
Wheels
Exhaust System 
Accessories

m ec banic'eUhe of̂ o fUh e U)t *  **  " *  mr> ha,a M’is car insPec,ea <*» »»“'

WARRANTIES FOR THIS CAR:

WO IMPLIEDi WARRANTY—̂“ AS IS". This means you wifi pay aH costs for any repairs needed
w r ittli  ̂ ° / , l ter the ti™ fL ? , s a *e - M this box is check ed , the dealer m akes no  written prom ises about this car s condition.

CufJ i5 lL W ARRANTY.The dealer w itl pay % o f the to ta l repairbitt forcovered
J l T 9 lh,e Wafian,y Ask ilh*  dea1ef f<*  « «®Py of the warranty document tor a 

s iïtî iSli *?• coverage, exclusions, and the dealer s repair obligations. Understate law, implied warranties may give you even more rights.
SYSTEMS COVERED: DURATION:

SERVICE CONTRACT. A service contract is available from 
i ° r$  . .« l  extra. This service contract adds to the dealer’s responsibilities under anv 
warranty. If you buy a service contract with in 90 days of the time of sale, state law “ im oiied * 
warranties may give you additional rights. "

-¡rriinT-~immi I
S fS S ?  PEFE9 TS: Dealers must tell you in the space below if they know about certain

fh»hack o f t h i s The deufe w Sf ,hat musl be disclosed if known are listed on 
JJJSSJr S f i l i  form. However, there may be defects that are unknown to the dealer. 1» nothing is listed, the car is not necessarily free of defects naming

See the back of this form for important additional major defect information.
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Below is a list of some major d e lic ts  that may occur in used cars.

Frame & Body
Frame-cracks, corrective welds, or rusted 

through
Dogtracks—bent or tw isted frame 

Engine
Oil leakage excluding normal seepage 
Cracked block'or head 
Belts m issing or inoperable 
Knocks or m isses related to camshaft 

lifters and push rods 
Abnormal exhaust discharge

Transmission & Drive Shaft 
Improper flu id level or leakage, excluding 

normal seepage
Cracked or damaged case which is visible 
Abnormal noise or vibration caused by 

faulty transm ission or drive shaft 
Improper sh ifting  or functioning in any 

gear
Manual c lu tch slips or chatters 

D ifferentia l
improper flu id level or leakage excluding 

normal seepage
Cracked or damaged housing which is 

visible
Abnormal noise or vibration caused by 

faulty d ifferentia l
Cooling System

Leakage, including radiator 
Improperly functioning water pump

Electrical System 
Battery leakage
Improperly functioning alternator, 

generator battery or starter

Fuel System 
Visible leakage

inoperable Accessories 
Gauges or warning devices 
Air conditioner 
Heater & Defroster

Brake System
Failure warning light broken 
Pedal not firm  under pressure (DOT specs.) 
Not enough pedal reserve (DOT specs.) 
Does not stop vehicle in straight tine 

(DOT specs.)
Hoses damaged
Drum or rotor too thin (Mfgr specs )
Lining or pad thickness less than 1/32 inch 
Power un it not operating or leaking 
Structural or mechanical parts damaged

Steering System
Too much free play at steering wheel 

(DOT specs.)
Free play in linkage more than 1/4 inch 
Steering gear binds or jams 
Front wheels aligned improperly 

(DOT specs.)
Power unit belts cracked or slipping 
Power unit flu id level improper

Suspension System 
Ball jo int seals damaged 
Structural parts bent or damaged 
Stabilizer bar disconnected 
Spring broken
Shock absorber mounting loose 
Rubber bushings damaged or missing 
Radius rod damaged or missing 
Shock absorber leaking or functioning 

improperly

Tires •
Tread depth less than 2/32 inch 
Sizes mismatched 
Visible damage

Wheels
Visible cracks damage or repairs 
Mounting bolts loose or m issing

Exhaust System 
Leakage

M A lE R  y

ADDRESS

SEE FOR J M P ,4 IM S

mu— iit i r r i ir m r u fi iimi i iiiiih iim — rrr— in n m m n r — ii—  mm i i i—nii i h ie « w w — w i iim h iw iiw ii— i— i
IMPORTANT: The inform ation on th is fo rm  ispa rto f any contract to buy th isvehic le Removal of 
this label before consumer purchase (except for purpose of test-driving) is a violation of federal 
law (16 C F R 455)
Defect disclosure specifications are printed in Volume 16 C.F R (Codeof Federal Regulations) 
Part 455

BILLING CODE 6750-01-C
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When filling out the form, follow the 
directions in paragraph (b) through (g) of 
this section § 455.4.

(b) Warranties.—(1) N o Im plied 
Warranty— "As Is"/Im plied Warranties 
Only, (i) If you offer the vehicle without 
any implied warranty, i.e., “as is,” mark 
the box provided. If you offer the vehicle 
with implied warranties only, substitute 
the disclosure specified below, and 
mark the box provided. If you first offer 
the vehicle “as is” or with implied 
warranties only but then sell it with a 
warranty, cross out the “No Implied 
Warranty—‘As Is’ ” or “Implied 
Warranties Only” disclosure, and fill in 
the warranty terms in accordance with 
paragraph (b)(2) of this section.

(ii) If your State law limits or prohibits 
“as is” sales of vehicles, that State law 
overrides this part and this rule doeis not 
give you the right to sell “as is.” In such 
States, the heading “No Implied 
Warranty—‘As Is’ ” and the paragraph 
immediately accompanying that phrase 
must be deleted from the form, and the 
following heading and paragraph must 
be substituted. If you sell vehicles in 
States that permit “as is” sales, but you 
choose to offer implied warranties only, 
you must also use the following 
disclosure instead of “No Implied 
Warranty—‘As Is’
Implied Warranties OnlyThis means that the dealer does not make any specific promises to fix things that need repair when you buy the car or after the time of salé. But, State law “implied warranties” may give you some rights to have the dealer take care of serious problems that were not apparent when you bought the car.

(2) Full/Lim ited Warranty. If you offer 
the vehicle with a warranty, briefly 
describe the warranty terms in the space 
provided. This description must include 
the following warranty information:

(i) Whether the warranty offered is
, “Full” or “Limited.” 2 Mark the box next 

to the appropriate designation.
(ii) Which of the specific systems are 

covered (for example, “engine, 
transmission, differential”). You cannot 
use shorthand, such as “drive train” or

1 See § 455.5 n. 5 for the Spanish version of this 
disclosure.

2 A  "Full" warranty is defined by the Federal 
Minimum Standards for Warranty set forth in § 104 
of the Magnuson-Moss Warranty Act, 15 U.S.C.
§ 2304 (1975). The Magnuson-Moss Warranty Act 
does not apply to vehicles manufactured before July 
4,1975. Therefore, if you choose not to designate 
“Full” or “Limited” for such cars, cross out both 
designations, leaving only "Warranty” .

“power train” for covered systems.
(iii) The duration (for example, “30 

days or 1,000 miles, whichever occurs 
first”).

(iv) The percentage of the repair cost 
paid by you (for example, “The dealer 
will pay 100% of the total repair bill” or 
“The Dealer will pay 60% of the total 
repair bill”).

(v) If the warranty does not cover 
parts and labor equally, you must 
disclose this. Delete the line from the 
form which reads “The dealer will pay
------% of the total repair bill” and
substitute “The dealer will p ay------% of
the labor and------% of the parts.” Fill in
the percentage of the cost of parts and 
labor you will pay under the warranty.
If, following negotiations, you and the 
buyer agree to changes in the warranty 
coverage, mark the changes on the form, 
as appropriate.
If you first offer the vehicle with a 
warranty, but then sell it without one, 
cross out the offered warranty and mark 
either the “No Implied Warranty—‘As 
Is’ ” box or the "Implied Warranties 
Only” box, as appropriate.

(3) Service Contracts. If you make a 
service contract (other than a contract 
that is regulated in your state as the 
business of insurance) available on the 
vehicle, you must add the following 
heading and paragraph below the “Full/ 
Limited Warranty” disclosure and fill it 
in as applicable.3 Service ContractA  service contract is available from
--------------------- (contractor’s nam e) for $
extra. This service contract ad d s to the 
d ealer’s responsibilities under a n y w arranty. 
If  you buy a service contract w ithin 90 d a ys  
o f the time o f sale, state la w  “ im plied  
w arranties”  m ay give you additional rights.

(c) Condition—M ajor Known Defects. 
You must disclose in the space provided 
on the front of the “Used Car Buyers 
Guide” form any defects listed in 
Section 455.6 of this Rule that you know 
about at the time the car is sold. For 
purposes of this part, you have 
knowledge of a defect if you (which 
pursuant to Section 455.1(c)(8) includes 
your agent or employee) have obtained 
facts or information about the condition 
of a vehicle (e.g., through an inspection, 
from a previous owner, from the seller at 
an auction) which would lead a 
reasonable person under the

3 See § 455.5 n. 5 for the Spanish version of this 
disclosure.

circuihstajices to conclude that the car 
contained one or more of the defects 
listed in Section 455.6 of this Rule.4

(d) Nam e and Address. Put thq name 
and address of your dealership in the 
space provided. If you do not have a 
dealership, use the name and address of 
your place of business (for example, 
your service station) or your own name 
and home address.

(e) M ake, M odel, M odel Year, V IN  
Put the vehicle’s name (for example, 
“Chevrolet” ), model (for example, 
“Vega”), model year, and Vehicle 
Identification Number (VIN) in the 
spaces provided.

(f) Complaints. In the space provided, 
put the name and telephone number of 
the person who should be contacted if 
any complaints arise after sale.
§ 455.3 Window form.

(a) Form Given to Buyer. Give the 
buyer of a used vehicle sold by you the 
window form displayed under § 455.2 
containing all of the disclosures required 
by the Rule and reflecting the warranty 
coverage agreed upon. If you prefer, you 
may give the buyer a copy of the 
original, so long as that copy accurately 
reflects all of the disclosures required by 
the Rule and the warranty coverage 
agreed upon.

(b) Incorporated into Contract. The 
information on the final version of the 
window form is incorporated into the 
contract of sale for each used vehicle 
you sell to a consumer. Information on 
the window form overrides any contrary 
provisions in the contract of sale. To 
inform the consumer of these facts, 
include the following language 
conspicuously in each consumer 
contract of sale:“The information you see on the window form for this vehicle is part of this contract. Information on the window form overrides any contrary provisions in the contract of sale.”
§ 455.4 Contrary statements.

You may not make any statements, 
oral or written, or take other actions 
which alter or contradict the disclosures 
required by §§ 455.2 and 455.3. You may 
negotiate over warranty coverage, as 
provided in Section 455.2(b) of this part, 
as long as the final warranty terms are 
identified in the contract of sale and 
summarized on the copy of the window 
form you give to the buyer.

4 Illustrations of the provisions of this part are set 
out in the Appendix to this Rule.
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§ 455.5 Spanish language sales.
If you conduct a sale in Spanish, the

window form required by § 455.2 and -;t£&
the contract disclosures required by 
§ 455.3 must be in that language. You  
may display on a vehicle both an
English language window form and a > ,
Spanish language translation of that ,
form. Use the following translation and 
layout for Spanish language sales:5

6 Use the following language for the “ Implied 
Warranties Only” disclosure when required by 
§ 455.2(b)(1):- Garantías implícitas solamente.

-Este termino significa que el vendedor no hace 
promesas especificas de arreglar lo que require 
reparación cuando usted compra el automóvil o 
despúes del momento de la venta. Pero, las 
"garantías implícitas“ de la ley estatal pueden (larlé 
a usted algunos derechos y hacer que el vendedor 
resuelva problemas graves que no fueron evidentes 
cuando usted compro el automóvil.

Use the following language for the "Service 
Contract” disclosure when required by § 455.2(b)(3): 

Contracto De Servicio. Puede obtenerse un 
contrato de servicio de por la suma adicional de 
US $ . Este contrato de servicio aumenta las
responsabilidades del vendedor en virtud de 
cualquier garantía. Si adquiere usted un contrato de 
servicio dentro del plazo de 90 dias a partir del 
momento de la venta, las “garantías implícitas” de 
la ley estatal pueden darle derechos adicionales.

BILLING CODE 6750-01-M



41364 Federal Register / V o l. 46, N o . 157 / Friday, A ugust 14,1981 / Rules and Regulations

BUIA PELC0WPRAP0R— — — 1 ' IT I i I I  M'MJMCTHBmMW W VOTBMn- - IfT  a W e a j l W H M B M M i

IMPORTANTE: Las promesas verbales son difíciles de hacer cumplir. Solicite 
al vendedor que ponga todas las promesas por escrito. Conserve este formulario.

M arca  del vehículo  M o d e lo  Año N úm ero  de idertftftcacrónh

AVISO: Para su protección y seguridad

Informeseacerca de la condición actual de los siguientes sistemas mecánicos 
y de seguridad de este automóvil. Vea a continuación cuáles de estos sistemas, 
si los hubiere, están amparados por una garantía y qué sistemas conoce el 
vendedor que contienen importantes defectos. Los vendedores están obligados 
a informarle por escrito si conocen ciertos defectos en los principales sistemas 
de este automóvil.

Chasis y carrocería Sistema de frenos
Motor Sistema de dirección
Transmisión y eje de cardan Sistema de suspensión 
Diferencial Llantas
Sistema de refrigeración Ruedas
Sistema eléctrico Sistema de escape
Sistema de combustible Accesorios

INSPECCION PREVIA A LA COMPRA: Pregunte al vendedor si puede usted traer un mecánico 
para que inspeccione el automóvil o llevar el automóvil para que éste lo Inspeccione en su taller.

GARANTIAS PARA ESTE AUTOMOVIL:

-  SIN GARANTIA IM P LIC IT A -“AS IS” (TAL Y COMO ESTA). Significa que usted pagará todos 
los gastos de las reparaciones que sean necesarias al comprar usted el automóvil o después 
de efectuarse la venta. Si se ha marcado este recuadro, el vendedor no hace promesas escritas 
acerca de la condición de este automóvil.
GARANTIA H COMPLETA C  LIMITADA. El vendedor pagará_____ % de la factura total de
reparar los sistemas cubiertos que dejen de funcionar durante el período de garantía. Pida al 
vendedor una copia del documento de garantía donde se explican detalladamente 18 cobertura 
de la garantía, exclusiones y las obligaciones que tiene el vendedor de realizar reparaciones. 
Conforme a la ley estatal, las “garantías implícitas” pueden darte a usted incluso más derechos.

SISTEMAS CUBIERTOS POR LA GARANTIA: DURACION:

 ̂ CONTRATO DE SERVICIO. Puede obtenerse un contrato de servicio d e __________________
por la suma adicional de US $_____ . Este contrato de servicio aumenta las responsabilidades
del vendedor en virtud de cualquier garantía. Si adquiere usted un contrato de servicio dentro 
del plazo de 90 dias a partir del momento de la venta, las “garantías implícitas” de la ley estatal 
pueden darle derechos adicionales.

DEFECTOS IMPORTANTES CONOCIDOS: Los vendedores le indicarán en el espacio a con* 
tinuación si conocen la existencia de ciertos defectos en los sistemas principales de este 
automóvil. Los defectos que deberán indicarse si se conocen se relacionan ai dorso de este 
formulario. Sin embargo, pueden haber defectos désconocidos para el vendedor. El hecho de 
que no se indique ninguno no quiere decir necesariamente que el automóvil esté libre de 
defectos.

Véase el dorso de este formulario donde se proporciona información adicional 
importante sobre los principales defectos.
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A continuación figura una lista da algunos de los principales defectos que 
pueden ocurrir en automóviles usados.

Chasis y carrocería
Chasis-grietas, soldaduras correctivas u 

oxidado
Chasis doblado o torcido

Motor
Fuga de aceite, excluyendo el escape 

normal
Bloque o tapa de recámara agrietados 
Correas que faltan o no funcionan 
Fallo o pistoneo
Emisión excesiva de humo por el sistema 

de escape

Transmisión y eje de cardan
Nivel de líquido inadecuado o fuga.

excluyendo filtración normal 
Cubierta agrietada o dañada visible 
Vibración o ruido anormal ocasionado por 

una transmisión o eje de cardan 
defectuoso

Cambio de marchas o funcionamiento 
inadecuado en cualquier marcha 

Embrague manual patina o vibra

Diferencial
Nivelóle líquido inadecuado o fuga, 

excluyendo filtración normal 
Cubierta agrietada o dañada visible 
Ruido o vibración anormal ocasionado por 

diferencial defectuoso

Sistema de refrigeración 
Fuga, incluido el radiador 
Bomba de agua defectuosa

Sistema eléctrico 
Fuga en las baterías
Alternador, generador, batería o motor de 

arranque defectuosos

Sistema de combustible 
Escape visible de combustible

Accesorios averiados 
Indicadores o medidores del cuadro de 

instrumentos 
Acondicionador de aire 
Calefactor y descarchador

Sistema de frenos 
Luz de advertencia de falla dañada 
Pedal no firme bajo presión (Especif. del 

Dpto deTransp.)
Juego insuficiente en el pedal (Especif.

del Dpto deTransp.)
No detiene el vehículo en línea recta 

(Especif del Dpto deTransp.) 
Conductos dañados 
Tambor o disco muy delgados (Especif. 

del fabricante)
Grosor de las bandas de los frenos menor 

de 1/32 de pulgada 
Sistema de servofreno dañado o con 

escape
Partes estructurales o mecánicas dañadas

Sistema de dirección 
Juego excesivo en el volante (Especif. del 

Dpto deTransp.)
Juego en el varillaje en exceso de 1/4 de 

pulgada
Engranaje del volante de dirección se 

agarrota
Ruedas delanteras mal alineadas (Especif.

del Dpto de Transp.)
Correas del sistema de servodirección 

agrietadas o flojas 
Nivel del liquido del sistema de 

servodirección inadecuado
Sistema de suspensión 

Sellos de conexión de rodam ientos' 
defectuosos

Piezas estructurales dobladas o dañadas 
Barra de estabilización desconectada 
Resorte roto >
Montura del amortiguador flo ja 
Bujes de goma dañados o ausentes 
Estabilizador para curvas dañado o ausente 
Amortiguador tiene fuga o funciona 

defectuosamente
Llantas

Profundidad de la banda de rodamiento 
menor de 2/32 de pulgada 

Diferentes tamaños de llanta 
Daños visibles

Ruedas
Grietas visibles, daños o reparaciones 
Pernos de montaje sueltos o ausentes

Sistema de escape 
Fuga

Vendedor

D irección

V éase  para rec lam aciones

IMPORTANTE: La información contenida en este form ulario forma parte de todo contrato de 
compra de este vehículo Constituye una contravención de la ley federal (16 C.F.R. 455) quitar 
este rótulo antes de la compra del vehículo por el consumidor (salvo para conducir el autómovii 
en calidad de prueba). .

Las especificaciones para la divulgación de los defectos están impresas en el Volumen 
16 C.F.R. (Código de Disposiciones Federales), Parte 455.
BILLING CODE 6750-01-C
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§ 455.6 Major known defect standards.
You are not required to inspect, but 

you are required to disclose on the 
Buyers Guide any defects set forth 
below if known. For purposes of this 
Rule, a used vehicle has defects if it 
satisfies the criteria set forth in 
paragraphs (a) through (i) of this section 
or if it fails to meet any of the standards 
established by the test procedures set 
forth in paragraphs (j) through (n) of this 
section or any other test procedures 
that, when properly applied, produce the 
same, or substantially similar results. 
When deciding whether an item listed 
below is defective, treat all vehicles the 
same; do not use lower standards for 
older or cheaper vehicles. Use the 
language specified in the text of the Rule 
to describe the defect on the window * 
form.

Examples:(1) If you know that the engine head is cracked, you must write in the Major Known Defects section of the form, “Engine— Cracked head” .(2) If you know that the tire tread depth is less than % 2  of an inch, you must write in the Major Known Defects section of the form: “Tires—Tread Depth Less Than % 2  inch” .
(a) Frame and Body.
[lj Frame—cracks, corrective welds or 

rusted through
(2) Dogtracks—bent or twisted frame
(b) Engine.
(l) Oil leakage, excluding normal 

seepage
(2} Cracked block or head
(3) Belts missing or inoperable
(4) Knocks or misses related to 

camshaft lifters and push rods
(5) Abnormal exhaust discharge
(c) Transmission and Drive Shaft.
(1) Improper fluid level or leakage, 

excluding normal seepage
(2) Cracked or damaged case, which is 

visible
(3) Abnormal noise or vibration 

caused by faulty transmission or drive 
shaft

(4) Improper shifting or functioning in 
any gear

(5) Manual clutch slips or chatters
(d) Differential.
(1) Improper fluid level or leakage, 

excluding normal seepage
(2) Cracked or damaged housing, 

which is visible
(3) Abnormal noise or vibration 

caused by faulty differential
(e) Cooling System.
(1) Leakage, including radiator
(2) Improperly functioning water pump
(f) Electrical System .
(1) Battery leakage
(2) Improperly functioning alternator, 

generator, battery, or starter
(g) Fuel System. (1) Visible leakage
(h) Inoperable Accessories.

(1) Gauges or warning devices
(2) Air conditioner
(3) Heater and defroster
(i) Exhaust System . (1) Leakage
(j) Brake System —General Procedure. 

Use 25 lbs. of force to test power- 
assisted or full-power brakes (50 lbs. for 
non-power brakes) unless a different 
force is given below.

(1) Brake System —Failure warning 
light broken (if original equipment).

Procedure: Apply the parking brake 
and turn the ignition to “ start” or test by 
other means set by the manufacturer to 
make sure the light works.

(2) Brake System —Pedal not firm  
under pressure. Procedure: With the 
engine running on vehicles equipped 
with power brake systems, and the 
ignition turned to “ on” in other vehicles, 
apply a force of 125 pounds to the brake 
pedal and hold for 10 seconds. Make 
sure that there is no decrease in pedal 
height and that the failure lamp does not 
light.

(3) Brake System —N ot enough pedal 
reserve.

Procedure: Depress the brake pedal 
fully (with the engine running in vehicles 
equipped with power assisted brakes). 
The pedal travel must not be more than 
80 percent of the distance from the 
pedal’s free position to the floorboard or 
pedal stop. This test is not necessary for 
full power (central hydraulic) brake 
systems or for vehicles with brake 
systems designed to work with more 
than 80 percent of pedal travel.

(4) Brake System —Does not stop 
vehicle in straight line.

Procedure: With the tire pressure at 
the manufacturer’s specification, test by 
either procedure (i) or (ii):

(i) Roller-type or drive-on platform  
procedure: Using either a drive-on 
platform or a roller-type brake analyzer 
which can measure equalization, make 
sure that the forces applied by the front 
brakes are within 20 percent of each 
other and that the forces applied by the 
rear brakes are within 20 percent of 
each other. Follow the directions of the 
maker of the test equipment.

(ii) Road test procedure: Drive on a. 
road that is level (not more than one 
percent grade), dry, smooth, hard
surfaced and free from loose material, 
oil or grease. Make sure that the vehicle 
stops from 20 miles per hour within 25 
feet staying in a 12-foot-wide lane.

(5) Brake System —H oses damaged.
Procedure: Look at all the brake hoses

to make sure that the hoses do not touch 
the vehicle’s body or chassis and that 
the hoses are not cracked, chafed or 
flattened. Do not count a protective 
device like a “rub ring” as part of the 
hose or tubing. Examine the front brake

hoses through all wheel positions from 
full left to right.

(6) Brake System —Drum or rotor too 
thin.

Procedure: Remove at least one front 
and one rear wheel and look (measure 
as needed) to see if the drum diameter 
and rotor thickness are within the 
manufacturer’s specifications. (Vehicles 
built after January 1,1971 and some 
earlier models have drums embossed 
with the maximum safe drum diameter 
dimension and the rotors embossed with 
the minimum safe rotor thickness 
dimension.)

(7) Brake System —Lining or pad  
thickness less than V32 inch.

Procedure: With at least one front and 
one rear wheel removed, look to see if 
the brake linings or pads have cracks or 
breaks that extend to rivet holes, except 
minor cracks that do not impair 
attachment. See if the drum brake 
linings are securely attached to the 
brake shoes and the disc brake pads are 
securely attached to the shoe plate. 
Measure to see if there is at least one 
thirty-second of an inch of lining left. 
(With riveted linings, measure the 
thickness of the lining over the rivet 
heads. With bonded linings or pads, 
measure the lining thickness over the 
shoe surface at the thinnest point on the 
lining or pad.)

(8) Brake System —Po wer unit not 
operating or leaking.

Procedure: With the engine running, 
look and listen to make sure vacuum 
hoses are not collapsed, scraped, 
broken, improperly mounted or leaking 
audibly. Stop the engine and apply the 
service brakes several times to destroy 
vacuum in the system. Depress the 
brake pedal with 25 pounds of force and 
start the engine while maintaining that 
force. The power assist is defective if 
the brake pedal does not fall slightly 
when the engine starts.

(9) Brake System —Structural and 
m echanical parts damaged.

Procedure: With at least one front and 
one rear wheel removed, look to see if 
backing plates and caliper assemblies 
are deformed or cracked; whether 
system parts are broken, misaligned, 
missing, binding or severely worn; and if 
automatic adjusters and other parts are 
assembled and installed correctly.

(k) Steering System.—(1) Steering 
System — Too much free p lay at steering 
wheel.

Procedure: With the engine on and the 
wheels in the straight ahead position, 
turn the steering wheel in one direction 
until there is a slight movement of a 
front wheel. Turn the steering wheel the 
other way until the same wheel again 
moves slightly. If you had to turn the
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steering wheel more than the distance 
shown in Table 1, there is excessive lash 
or free play in the steering system.

Table 1.—Steering System  Free Play Values 
[Inches]

Steering wheel diameter Lash

16 or less____________________________________  2
18----------- -— ------ »_________ ._____ ... .. .__.................  2V4

(2) Steering System —Free play  
linkage more than Vi inch.

Procedure: Elevate the front end of the 
vehicle to load the ball joints. Insure 
that the wheel bearings are correctly 
adjusted. Grasp the front and rear of a 
tire and attempt to turn the tire and 
wheel assembly left and right. If the free 
movement of the front or rear tread of 
the tire exceeds one-quarter inch there 
is excessive steering linkage play.

(5) Steering System .—Power unit fluid 
level improper.

Procedure: Examine the fluid reservoir 
to see that it has enough fluid.

(6) Steering System —Power unit belts 
cracked or slipping.

Procedure: Check to see that the pump 
belts are not cracked or slipping.

(1) Suspension System .—(1)
Suspension System —B all joint seals 
damaged.

Procedure: Examine the front and rear 
suspension parts to make sure that the 
ball joint seals are not cut or cracked;

(2) Suspension System —Structural 
parts bent or damaged.

Procedure: Examine the front and rear 
suspension parts to make sure that the 
structural parts are not bent or 
damaged;

(3) Suspension system—Stabilizer bar 
disconnected.

Procedure: Examine the front and rear 
suspension parts to make sure that the 
stabilizer bars are connected;

(4) Suspension System —Spring 
broken.

Procedure: Examine the front and rear 
suspension parts to make sure that the 
springs are not broken or extended by 
spacers;

(5) Suspension System .—Shock 
absorber mounting loose.

(3) Steering System —Steering gear 
binds or jams.

Procedure: Turning the steering wheel 
through the limit of travel in both 
directions. The wheel should turn freely. 
Feel for binding or jamming in the 
steering gear mechanisms.

(4) Steering System —Front wheels 
aligned improperly.

Procedure: Toe-in or toe-out must not 
be greater than 1.5 times the values 
listed in the vehicle manufacturer’s 
service specification for alignment 
settings as measured by a bar-type scuff 
gauge or other toe-in measuring device. 
Values to convert toe-in readings in 
inches to scuff gauge readings in feet/ 
mile side-slip for different wheel sizes 
are provided in Table i t  Tire diameters 
used in computing scuff gauge readings 
are based on the average maximum tire 
dimensions of grown tires in service for 
typical wheel and tire assemblies.

Procedure: Examine the front and rear 
suspension parts to make sure that the 
shock absorber mountings shackles U- 
bolts are securely attached;

(6) Suspension System —Rubber 
bushings damaged or missing.

Procedure: Examine the front and rear 
suspension parts to make sure that the 
rubber bushings are not cracked, 
extruded out from or missing from 
suspension joints;

(7) Suspension System —Radius rod  
damaged or missing.

Procedure: Examine the front and rear 
suspension parts to make sure that the 
radius rods are not missing or damaged.

(8) Suspension System —Shock  
absorber leaking or functioning 
improperly.

Procedure: Look at the shock 
absorbers to make sure their seals are 
not leaking (oil on the housing leaking 
from within). Make sure the vehicle does 
not rock freely more than two cycles by 
pushing down on one end of the vehicle, 
releasing and counting the cycles.
Repeat at the other end of the vehicle. 
Test on a level surface.

(m) Tires.—(1) Tires— Tread depth 
less than %s inch.

Procedure: Make sure that the tread 
on each tire is at least two thirty- 
seconds of an inch deep. On passenger

cars look for exposed tread depth indicators (check two adjacent major grooves at three points about equally spaced around the tire). On other vehicles, you may have to measure tread depth with a tread gauge.
(2) Tires—Sizes mismatched.
Procedure: Look to make sure that the

tires on each axle are matched in tire 
size designation, construction and 
profile, and are not a major deviation in 
size from the manufacturer’s 
recommendation. (Given on a glove box 
sign in 1968 or later passenger cars.)

(3) Tires— Visible damage.
Procedure: Look to make sure that thetires are free from clunking, bumps, knots, or bulges evidencing cord, ply, or tread separation from the casing or other adjacent materials, or use a blunt instrument (to probe cuts or abrasions) to make sure that the tire cords or belting materials are not exposed.
(n) W heels.— (1) W heels— Visible 

cracks, damage or repairs.
Procedure: Look at the wheels (tire rim, wheel disc, and spider) to make sure that there are no visible cracks, elongated bolt holes, or signs of repair welding. Use a runout gauge and stand to make sure that the lateral and radial runout of each rim bead area is not more than one-eighth of an inch of total indicated runout. (Measure each wheel through a  full rotation.)
(2) Tires—Mounting bolts loose or 

missing.
Procedure: M ake sure all wheel nuts and bolts are in place and tight.

§ 455.7 S ta te  Exem ptions.(a) If, upon application to the Commission by an appropriate state agency, the Commission determines, that—(1) There is a state requirement in effect which applies to any transaction to which this rule applies; and(2) That state requirement affords an overall level of protection to consumers which is as great as, or greater than, the protection afforded by this Rule; then the Commission’s Rule will not be in effect in that state to the extent specified by the Commission in its determination, for as long as the State administers and enforces effectively the state requirement.(b) Applications for exemption under paragraph (a) of this section should be directed to the Secretary of the Commission. When appropriate, proceedings will be commenced in order to make a determination described in paragraph (a) of this section, and will be conducted in accordance with Subject C  of Part 1 o f the Commission's Rules of Practice.

Table IL— Toe-in Settings From Vehicle M FR’s  Service Specifications

Wheel size (inducted)
Nominal

tire
diameter
(inches)

Readings in feet per mile sideslip

V i t " V t" V is" V t" V it" V t" V it" V t" V it"

13... _____  25.2 13.1 2 6 a 39.3 52.4 65.5 78.6 91.7 104.8 117.9
14.„»...____________________________ ______  2 6 .4 12.5 25.0 37Æ 50a 62.5 7 5 JO 8 7 a 100.0 112.5
15... ..........  26.5 11.5 23.0 34.5 48.0 57.5 69.0 80.5 92.0 103.5
16...------ ------ -------- 35a s a 1B.6 27Æ 37a 46.5 563 65.1 74.4 83.7
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§ 455.8 Severability.
The provisions of this part are 

separate and severable from one 
another. If any provision is determined 
to be invalid, it is the Commission’s 
intention that the remaining provisions 
shall continue in effect.
Appendix to Used Motor Vehicle Trade 
Regulation Rule

Under § 455.2(c) of the Used Motor Vehicle 
Trade Regulation Rule, dealers need only 
disclose those defects listed in § 455.6 that 
are known to them at the time of sale. The 
definition of “knowledge” as used in this Rule 
is set forth in the text of § 455.2(c). To further 
illustrate the concept of “knowledge” for 
purposes of this Rule, the Commission 
provides the following examples:

Illustration 1
At an auction, a used car dealer personally 

inspects a vehicle prior to purchase and 
discovers that the manual clutch slips. In this 
situation, the dealer has knowledge of a 
defect.

Illustration 2
At an auction, a used car dealer making a 

successful bid is given no opportunity to 
conduct a personal inspection of the vehicle 
purchases. Nevertheless, the auctioneer 
informs the dealer that the manual clutch 
slips. In this situation, the dealer has 
knowledge of a defect.

Illustration 3
A  used car dealer employs an independent 

appraiser who road tests and visually 
inspects a vehicle purchased by a dealer and 
finds that the manual clutch slips. In this 
situation, the dealer has knowledge of a 
defect.

Illustration 4
A  used car dealer employs mechanics who 

recondition the visual appearance of used 
cars offered for sale by the dealer. During the 
reconditioning of a vehicle, one of the 
dealer's mechanics notices visible leakage 
from the vehicle’s fuel system. In this 
situation, the dealer will be deemed to have 
knowledge because the mechanic is an 
employee of the dealer. If the mechanic fails 
to report this information to the dealer, and 
the dealer fails to disclose the defect on the 
Buyers Guide, the dealer will be held liable 
for a Rule violation.

Illustration 5
A  used car dealer performs no inspections 

on the cars he/she offers for sale. 
Nevertheless, the dealer sees a trail of 
radiator coolant left by a car recently driven 
onto the dealer’s lot for purposes of resale. In 
this situation, the dealer has knowledge of a 
defect.

Illustration 6
A  used car dealer performs no inspections 

on the cars he/she offers for sale. 
Nevertheless, a consumer trades in one used 
car for another and informs the dealer that 
the trade-in had corrective welding of its 
frame following a 40-mile-per-hour head-on 
collision with a large truck. In this situation,' 
the dealer has knowledge of a defect
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Illustration 7
A  used car dealer performs no inspections 

on the cars he/she offers for sale. 
Nevertheless, a consumer trades in one used 
car for another and informs the used car 
dealer that he/she thinks the ride is “rough.”  
In this situation, the dealer does not have 
knowledge of a defect.

Illustration 8
A  used car dealer is told by his mechanics 

that the right rear door is jammed and will 
not open. The dealer has no obligation to 
disclose this fact prior to sale because the 
condition of the doors is not among those 
d'efects4hat must be disclosed if known.

A s with other statutes and rules 
administered by the Commission, the 
Commission’s staff will provide informal 
advice interpreting the requirements of this 
subsection as well as other requirements of 
the Rule. Further clarification, if necessary, 
caq be obtained from the Commission 
through an appropriate request for an 
advisory opinion filed under Part I of the 
Commission’s Rules of Practice.

REGU LATO RY A N A L Y SIS
I. Introduction—Need for and Objectives 
of the Rule

This Rule is the result of an extensive 
Commission investigation into sales 
practices in the used car industry. Many 
used car dealers commonly employ 
several deceptive sales practices which 
result in substantial economic injury to 
consumers. These deceptive practices 
involve oral misrepresentations of the 
warranty coverage offered and the 
mechanical condition of used cars at the 
time of sale.1 Consumers with little or no 
information about mechanical condition 
are assured orally by dealers of the good 
overall quality of the vehicle they are 
buying. They rely on dealer oral 
representations, which generally are not 
incorporated into sales contracts, and 
often purchase the vehicle “ as is,” 2 
believing by direct misrepresentation or 
by inference that the dealer will correct 
defects should any be discovered after 
sale. When defects are discovered soon 
after sale (within a few days or weeks) 
the consumer returns to the dealer 
seeking promised repairs to learn that 
the sales contract fails to record the 
seller’s oral promises to repair and that 
the oral assertions of mechanical quality 
were untrue.3 Consequently, the 
consumer faces unanticipated post-sale 
repair costs which must be considered

4 Sale of Used Motor Vehicles, Final Staff Report 
to the Federal Trade Commission and Proposed 
Trade Regulation Rule (16 CFR Part 455), Sept. 1978, 
at 97-130, 283-300 (hereinafter cited as “Staff 
Report").

2 A n "As Is" sale is one in which the vehicle is 
sold without any warranty, written or implied.

3 Report of the Presiding Officer on Proposed 
Trade Regulation Rule for Sale of Used Motor 
Vehicles (18 CFR Part 455), May 1978, at 46-47 
(hereinafter cited as "Presiding Officer’s Report").
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part of the true cost of purchasing a used 
vehicle. Evidence of the deceptive 
practices was received in written 
comments and hearings conducted 
across the country and demonstrates a 
nation-wide problem. Study data also 
demonstrates the magnitude of these 
problems.4

These oral misrepresentations widen 
and exacerbate an information gap 
which currently exists between sellers 
and buyers of used cars. Sellers 
typically discover quite a bit about the 
cars they sell, while buyers find it 
difficult or costly to assess a car, 
particularly as to its mechanical 
condition. In addition, consumers often 
do not know the actual coverage of the 
warranty, if any, which accompanies the 
car purchased.5 In particular, many 
buyers do not understand what is meant 
by an "as is” sale.®

The inequality of knowledge leads to 
a dilemma which the normal 
interactions of buyers and sellers cannot 
solve, th$ result of which is that the 
“wrong” mix of cars is currently offered 
for sale. Some buyers might prefer to 
buy cars with fewer problems, even at 
an appropriately higher price. But, in the 
absence of reliable information about 
mechanical condition, many buyers 
cannot tell which car is truly in better 
condition. Better and worse cars of the 
same make and model, indistinguishable 
to consumers, are therefore sold at 
similar prices. As a result, an owner of a 
problem-free car may be more reluctant 
to sell it, since, in die current market, it 
is so difficult to convince a buyer to pay 
as much as the car is “worth.” Thus, 
fewer cars in good condition are offered 
for sale than buyers would prefer to 
purchase if they were better able to 
identify the superior cars.7 This problem 
particularly afflicts the dealer market.®

The Used Car Rule is designed to 
provide consumers with accurate 
information prior to the purchase 
decision concerning the availability and

4 A  sampling of study data follows: Thirty-four 
percent of buyers report "defects" in their used cars 
and almost half of these appear within 20 days of 
purchase. Staff Report at 45-49. About half of used 
car sales are made "as is". Staff Report at 253. At 
least 25% of buyers do not know the meaning of an 
“as is”  sale. Staff Report at 262-263. Test shoppers 
found discrepancies between verbal warranties and 
written warranties in 34% of the cases in which they 
actually saw the written warranty. Staff Report at 
287. In 75 of 101 cases in which test shoppers 
reported defects (discovered in diagnostic tests) to 
dealers, dealers failed to disclose the defects to 
subsequent shoppers. Staff Report at 35.

6 Staff Report at 280-90.
6 Staff Report at 262-65.
7 For a more complete discussion o f this so-called 

“lemons" phenomenon in the used car market, see 
the Staff Report at 204-208.

3 See Section V . A  infra.
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scope of warranty coverage as well as 
accurate information about certain 
major known defects in cars sold by 
dealers. This information will be 
provided in writing in a standardized 
format on a “Used Car Buyers’ Guide”  
(hereinafter “Buyers Guide”) that will be 
posted on the side window of all used 
cars offered for sale by dealers.9 The 
Commission believes that making 
information on warranty coverage and 
certain major known defects available 
to consumers in writing will reduce oral 
misrepresentations by dealers and 
reduce consumer reliance on dealer’s 
oral promises. Point of purchase 
availability of written warranty and 
condition information should 
significantly reduce consumer injury 
incurred in the form of purchase prices 
which may not reflect the true condition 
of the vehicle and unanticipated repair 
costs which currently results from the 
deceptive dealer sales practices.
Because the Rule will enable consumers 
to assess more accurately the true costs 
of ownership, i.e., purchase price plus 
cost to repair defects, we believe that 
consumers will have the opportunity to 
bargain more effectively, choosing cars 
with the warranty coverage and in the 
condition that they are willing to pay 
for.

Increased buyer information about 
mechanical condition will allocate the 
costs of repair and inconvenience to 
those who would not choose to pay the 
higher price necessary to avoid the risk 
of repair costs, even when that risk was 
correctly understood.10 Thus, in the 
presence of accurate information about 
mechanical condition, the difference in 
price between two otherwise similar 
cars will reflect the difference in 
probable repair costs. Buyers can trade 
off price against mechanical reliability 
to suit their individual preferences and 
incomes. Some buyers, particularly 
those placing a higher premium on the 
time and expense required to repair 
malfunctioning vehicles, will choose to 
purchase vehicles in better condition, 
despite their higher prices. Others, who 
might be willing to let a few problems go 
unrepaired or who are able and prefer to 
repair their own cars, will tend to 
purchase less expensive cars despite 
their awareness that those cars have 
mechanical drawbacks.

Each section of the Rule will narrow 
the information gap by providing to die

9 The Used Car Buyers Guide is appended as 
Attachment A .

10 O f course, no buyer likes to pay for repairs, and 
higher income buyers are better able to pay more to 
avoid the risks of repair costs. But two buyers with 
similar incomes—whether high or low—may differ 
in how much each would be willing to pay to avoid 
post-purchase repairs.

consumer easily accessible, basic 
information about defects in the cars, its 
warranty, and the consumer’s legal 
rights in a used car transaction. We 
believe that such increased information 
will cause the mix of cars available in 
the used car market to change to match 
more closely the assortment which used 
car buyers would like to find. We would 
expect that since better quality cars will 
be more easily identified as such, these 
cars will command higher prices, and 
therefore that more of these better cars 
will be made available to dealers and 
thus are likely to be offered for sale by 
dealers.

To accomplish these goals, the Rule 
incorporates six disclosures in the 
Buyers Guide which dealers are 
required to post on all used cars offered 
for sale. Those six components are:

1. Warranty Disclosure. This section 
provides a summary of the warranty 
benefits offered. It indicates the systems 
covered, length of coverage for each 
system, and percentage of repair costs 
paid by the dealer. It also shows 
whether a service contract is available, 
and at what price.

2. "As is ” Disclosure. This disclosure 
defines the terms “as is” and provides a 
box for the dealers to check if the 
vehicle is sold “as is.”

3. Disclosure o f Known Defects. Space 
is provided for dealers to list specific 
major defects of which they have 
knowledge. The list of defects that must 
be disclosed if known is included on the 
back of the sticker.

4. Spoken Promises Warning. A  
boldface statement warns consumers 
that unless oral promises are put in 
writing, they are difficult to enforce.

5. Pre-Purchase Inspection. This 
section suggests to the buyer that he or 
she inquire about the possibility of a 
third-party inspection.

6. List o f M echanical System s. The 
sticker includes a list of 14 major 
mechanical and safety systems, and 
invites consumers to inquire about 
warranty coverage and the current 
condition of those systems.

The Commission believes the final 
Rule is a cost-effective approach to 
address the abuses in the used car 
market as documented on the 
rulemaking record. Each component of 
the Rule discloses information that the 
Commission judges vital to a well 
informed purchase decision. In Section 
II of this Regulatory Analysis we shall 
set forth a brief history of the 
rulemaking proceeding from which the 
Used Motor Vehicle Trade Regulation 
Rule evolved. In Section III, we shall 
analyze each element of the Rule, its 
benefits and costs, and how it addresses 
problems identified in the rulemaking

record. In Section IV we shall discuss 
and analyze various regulatory 
alternatives considered by the 
Commission. Section V  considers 
several additional economic issues 
mentioned by various commentators on 
the record. Section VI summarizes the 
legal theory underlying the Used Car 
Rule.

II. History of the Proceeding

In 1973, the Seattle Regional Office of 
the FTC began an investigation into 
sales practices in the used car industry. 
A s a result of that investigation the 
Commission directed the Bureau of 
Consumer Protection to conduct an 
initial investigation into the used car 
industry and make recommendations 
regarding the need for a trade regulation 
rule proceeding. The Commission was 
also carrying forth a congressional 
mandate in Section 109(b) of the 
Magnuson-Moss Warranty Act that the 
Commission initiate rulemaking 
proceedings with regard to the used car 
industry by January 1976.

The Bureau of Consumer Protection 
completed its initial report to the 
Commission in Debember 1975, and the 
Commission instituted rulemaking 
proceedings by notice in the Federal 
Register on January 6,1976. Those 
proceedings included hearings held at 
six locations across the country in 1976 
and 1977. A  staff report and presiding 
officer’s report summarizing the 
rulemaking proceedings were placed on 
the public record in late 1978. In the 
Final Staff Report, the staff 
recommended that the Commission 
adopt a rule mandating inspections of 
all used cars sold by dealers, with 
inspection results to be disclosed on a 
window sticker bearing “O K ” or “Not 
OK” checks for the major mechanical 
systems and subsystems of a car. In July 
1979, the Bureau of Consumer Protection 
Director raised an alternative to the 
mandatory inspection and disclosure 
rule proposed by the staff. That 
alternative would have provided dealers 
the option not to inspect, as long as the 
dealer informed the consumer that no 
inspection was made by checking a 
third column on the window sticker, “No 
Promises” . On September 25,1979, the 
Commission heard oral arguments by 
industry members and consumer groups 
concerning both the staffs and the 
Bureau Director’s recommendations. A t 
an open meeting on October 11,1979, 
the Commission rejected the staffs 
mandatory inspection approach and 
directed the staff to further analyze the 
alternative of an optional inspection 
rule. On May 16,1980, the Commission 
voted to tentatively adopt an optional
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inspection rule, and voted to include in 
the rule the requirement that known 
defects be disclosed. The Commission 
also determined to solicit technical 
comments on certain drafting and 
remedial aspects of the tentatively 
adopted rule. The technical comment 
period extended from publication of a 
notice in the Federal Register on August
7,1980,--to November 7,1980. Following 
its assessment of those comments, on 
January 16,1981, staff transmitted to the 
Commission its recommendation to 
adopt an optional inspection rule. On^  
April 14,1981, at an open meeting, the 
Commission rejected the staffs 
recommendation and in its place voted 
to adopt a rule requiring disclosure of 
warranty coverage and of certain known 
mechanical defects.11 That rule was 
promulgated by the Commission on 
—- , 1981.
III. Analysis of the Used Car Rule—  
Projected Benefits, Costs, and Effects

As set forth earlier, the Rule 
comprises six components—three 
affirmative disclosure requirements 
relating to the specific vehicle 
(disclosures of warranty information, 
the meaning of an “As Is” sale, and 
certain major known defects) and three 
other general information disclosures (a 
spoken promises warning, a major 
systems list, and a pre-purchase 
inspection notice). Each element is 
designed to remedy particular abuses 
reflected in the rulemaking record and 
thus, to a certain extent, is segregable 
from the whole for the purposes of 
analyzing projected benefits, costs and 
effects of the Rule.

However, certain of the projected 
benefits and cost may not be readily 
segregable, and therefore are more 
appropriately attributable to the Rule as 
a whole, rather than to any particular 
element of the Rule. For example, the 
Commission expects that the disclosures 
required by the Rule will reduce dealer 
misrepresentations, consumer reliance 
on such misrepresentations, and the 
consumer injury that occurs from paying 
unexpected repair cost and prices that 
fail to reflect the true condition of the 
vehicle. Such benefits are likely to arise 
from the impact on the market of the 
entire Rule, rather than from the impact 

. of any one particular element.
The direct cost of providing used car 

information required under the Rule is 
minimal. The dealer need only obtain 
the Buyers Guide forms, and complete 
them with readily available inforiñation. 
The Rule would not prevent any car, 
with or without any warranty, in any

"Commissioner Pertschuk would have favored 
an approach emphasizing inspections.
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condition, from being sold. Seen from 
this perspective, the costs of the Used 
Car Rule, insofar as it functions as a 
disclosure device, are minimal.

We now proceed to an analysis of 
each component of the Rule 
individually.

A . Disclosure o f Availability and 
Scope o f Warranty Coverage.

The Rule addresses dealer practices 
that deceive consumers and create 
consumer confusion with respect to 
warranty coverage and service contract 
terms.12 The record clearly 
demonstrates that dealers orally 
misrepresent the terms of written 
warranties and service contracts.13 In 
some cases, salespersons deceptively 
refer to "good warranty” or "full 
guarantee" when the warranty coverage 
offered is severely limited.14 The 
allocation of repair responsibility and 
the duration of the warranty are often 
misstated.15 In addition, warranty 
information may not be available for use 
in the consumer’s purchasing decision 
since warranty terms are often not made 
known to consumers until after they 
have decided to purchase.16 For 
example, results from one study showed 
that warranty documents "failed to 
describe the items that the dealer would 
repair in 24% of the cases; the dealer’s 
share of the repair cost was not 
disclosed 19% of the time.” 17 Another 
study found discrepancies between the 
verbal and written warranty in 34% of 
the cases where test shoppers actually 
saw the warranty.18

The warranty disclosure adopted by 
the Commission addresses these 
problems. The shopper will be able to 
readily ascertain which mechanical 
systems are warranted, for how long, 
and how costs of repair will be allocated 
between the buyer and the used car 
dealer.

1. Benefits. The Rule is designed to 
provide consumers with pre-sale 
disclosures of material information 
regarding warranties at a time prior to 
the closing of the sales contract. The 
Commission believes that clear and 
accurate disclosures of post-sale repair 
responsibilities at the point of purchase 
will provide an effective remedy for the 
consumer injury resulting from dealer

12 Staff Report at 280-90.
13 Id. at 303-05.
14 Presiding Officer's Report at 35.
15 Staff Report at 284. The Survey Research 

Laboratory (“SRL” ) Study, Beliefs and Experiences 
of Dissatisfied Purchasers o f Used Motor Vehicles, 
demonstrates a high percentage of confusion over 
the dealer’s share of repair costs. H X  160(A) at 
Appendix C, Question 23 A  and B.

16 Staff Report at 282.
17/d. at 284.
18 Id. at 287.

/ Rules and Regulations

misrepresentations of warranty 
coverage.

If consumers have accurate 
knowledge of what the dealer will pay 
in case the consumer encounters 
problems after the sale, unanticipated 
repair costs and the consumer injury 
that results therefrom should be 
reduced. With warranty information 
available at the point of sale, the 
consumer will be better able to make 
accurate assessments of the probable 
ownership costs (purchase price plus 
repair costs) of a car prior to making a 
purchase decision.19

The window sticker will provide 
consumers with an additional source of 
information on warranty coverage 
which they can use as a check against 
which to measure any oral 
representations by the dealer about the 
warranty. With the disclosure on the 
window sticker, consumers can compare 
the terms of the written warranty 
document. Thus, the Commission 
believes dealers will be less likely to 
misrepresent warranty coverage as 
consumer reliance on any oral warranty 
promises is reduced.

Disclosure of warranty terms also 
provides another sort of benefit. The 
terms of the warranty will frequently 
provide information to the consumer 
about the condition of the car, since 
consumers are likely to use the strength 
of the car’s warranty as a signal 
indicating the dealer’s evaluation of the 
car’s mechanical condition. For 
example, a strong warranty may signal 
the consumer that the dealer has 
confidence in the condition of the car. 
On the other hand, a warranty that does 
not cover the brake system may lead a 
shopper to question the condition of the 
brakes.20 In general, the lack of a strong 
warranty may serve to arouse buyer 
suspicions concerning mechanical 
condition and may encourage some 
buyers to seek third-party inspections.

Warranty disclosures made early in 
the transaction thus will make it 
possible for consumers to use warranty 
information to weigh the relative 
importance of the warranty coverage, 
the condition of the car, and the price 
they are willing to pay for it. However, 
to be used effectively, such disclosures 
must be made available at a time prior

19 The record indicates that some buyers do 
bargain over warranty coverage. Although the 
magnitude of such bargaining efforts is difficult to 
determine, the Commission expects it to increase 
when buyers have more accurate information about 
the warranty being offered. Id. at 301.

“ The list of major systems which is set forth on 
the Buyers Guide should provide the shopper with a 
context in which to evaluate the warranty coverage 
offered on any given car. See the discussion at 
Section III. D. 3. infra.
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to the signing of the sales contract. If 
warranty information is not available 
until late in the transaction, the buyer 
has little opportunity to utilize the 
information which the terms of the 
warranty convey. There is little chance 
for the final agreement between buyer 
and seller to reflect the buyer’s desire 
for specific warranty terms or the 
relative value he or she attaches to 
warranty coverage, condition of car, and 
price.

We believe that the availability of 
warranty information early in the 
bargaining process should increase 
consumers’ ability to bargain for the 
terms they desire. This should intensify 
the pressure on dealers to compete on 
the basis of the terms of the warranty 
whenever (and to the extent that) 
consumers are willing to pay for them. 
With mare equal sharing of information 
between buyers and sellers, market 
forces will be able to work more 
efficiently to determine the nature of the 
warranty terms offered.

O f course, to be useful to consumers, 
the disclosure information must be 
easily understandable. Tests of the 
comprehensibility of the disclosures on 
the window stickers have shown them 
to be remarkably clear. Focus group 
tests by Market Facts, Inc., testing two 
versions of a form very similar to the 
one required by the Rule, found that 
respondents could use the Buyers Guide 
to determine whether the car had a 
warranty, whast systems were covered, 
and the length of the warranty.21 This 
study suggests that the Buyers Guide 
will increase consumer certainty as to 
the warranty coverage offered on a car.

An additional benefit to both buyers 
and sellers may be reduced litigation 
costs. Disclosure of warranty terms will 
provide clear written information about 
the buyer’s rights; a clearer written 
contract is likely to reduce the impact of 
oral promises. The Commission thus 
expects that there will be a reduction in 
----------------  \

21 As directed by the Commission, this study was 
conducted in May, 1981, under a staff contract in 
order to test whether the Buyers Guide, as revised 
in accordance with the Rule changes approved by 
the Commission on April 14,1981, would 
communicate information to consumers.

Previously, the staff had contracted for two 
studies which tested earlier versions of the Buyers 
Guide developed during the Commission’s 
consideration of an optional inspection rule. Focus 
group testing conducted by Hollander & Associates 
in August, I960, indicated some confusion with 
parts of the form, including the relationship between 
the mechanical condition checklist and the 
warranty disclosures. After redesigning the Buyers 
Guide, the staff contracted with the Public 
Communications Center in December 1980, to 
perform mall intercept and focus group tests. In 
those tests, respondents understood the warranty 
information provided by the form and found the 
meaning of “as is" to be very clear. P CC Study, 
Tables 2, 3,4, 8, and 17.

disputes over oral promises. In these 
cases where disputes occur, sellers may 
be more willing to settle disputes and 
buyers may be less likely to bring 
actions for unenforceable oral promises. 
This should result in a more efficient 
dispute settlement system.

The Commission believes thardear 
and conspicuous disclosures of 
information concerning the availability 
and scope of warranty coverage is likely 
to have substantial benefits, given the 
misrepresentations and resulting 
consumer injury demonstrated in the 
market. We expect reductions in 
consumer reliance on such oral (and 
generally unenforceable) warranty 
promises and in unanticipated repair 
costs for consumers.

2. Costs. The Commission believes 
that the direct costs of warranty 
disclosure will consist of the printing, 
filling out and posting of the Buyers 
Guide. The Rule itself requires no 
change in the offering or scope of 
warranties. Dealers may still sell “as is” 
or offer a warranty. The Rule only 
requires that dealers conspicuously 
disclose the terms of a warranty, if 
offered, or the fact that the sale is “as 
is.” Thus, the direct costs of the Rule 
will be minimal.

Some indirect costs may result from 
warranty disclosure. A s warranty 
disclosures become common, 
competitive pressures may encourage 
dealers to increase warranty coverage. 
In that event, dealers may incur 
additional post-sale repair costs. 
Presumably, dealers will not offer 
warranties with more protection than 
that for which consumers are willing to 
pay. Thus, to the extent warranty 
coverage and therefore post-sale repair 
costs do increase, such costs will be 
imposed by consumer demand in the 
market, not by the Rule.

In our judgment, the projected costs of 
these disclosures will impose minimal 
burdens on the industry, while 
significant benefits will accrue to 
consumers. We therefore believe that 
the warranty disclosure requirements 
will be cost-effective.

B. “A s Is ” Sales.
The Rule would require dealers to 

check an “as is” box on the Buyers 
Guide when they sell a vehicle with no 
warranty. Next to the box will be a 
simple statement explaining the 
meaning of an “as is” sale.

The record reveals a great deal of 
confusion on the part of consumers with 
respect to the meaning of “as is” sales:

Undoubtedly the most needed disclosure 
proposed in this proceeding involves “As Is” 
sales * * * The record is replete with 
testimony as to the lack of understanding on

the part of consumers of the meaning and 
effect of this term in a sales contract.22

Data from three studies on the record 
show that at least 25 percent, and 
perhaps as many as 59 percent, of 
buyers cannot correctly describe an “as 
is” sale.23

In addition, the record indicates that 
the “as is” nature of a transaction is not 
usually disclosed, if it is discldsed at all, 
until the sale is about to be made.24 
Some “as is” disclosures are couched in 
complex legalistic terms.25 In addition, 
some dealers will make oral promises to 
repair problems that arise after sale, 
even though the sale is made on an “as 
is” basis.26Many buyers, even when 
aware that a sale is “as is” , still believe 
the seller has a legal responsibility to 
make post-sale repairs.27

1. Benefits. The Commission believes 
the “as is” disclosure will assist in 
reducing the documented widespread 
ignorance and misunderstandings with 
respect to “as is” sales.

The benefits of a clear “as is” 
disclosure are similar to those benefits 
resulting from warranty disclosure. 
Because the disclosure will set out the 
significance of an “as is” sale, we 
expect that it will reduce consumer 
reliance on oral promises to repair 
problems that arise after sale. We also 
expect a concomitant reduction in 
dealer oral misrepresentations that a 
warranty is provided since consumers 
will be able to use the disclosures on the 
Buyers Guide to evaluate contradictory 
dealer oral promises. A  related benefit 
of the “as is” disclosure is the 
disincentive it provides for dealers to 
represent that a particular component is 
in good condition or that the car in 
general is in good condition in light of 
the lack of warranty coverage.

Tests of the comprehensibility of the 
“ as is” disclosure have indicated that 
consumers understand the disclosure 
and will use it in making purchase 
decisions.28

It is possible that some dealers may 
decide to offer a limited warranty on 
one or more non-essential systems 
rather than sell the car “ as is” and check 
the “ as is” box on the Buyers Guide. 
However, we would not be concerned if

22 Presiding Officer’s Report at 79,163.
23 Staff Report at 262-263.
24 Id. at 266-67. In some cases it is never 

disclosed. At 271.
28 Id. at 268.
26/d. at 275. Many of these promises may be 

honored. Nevertheless, the “as is” disclosure, 
together with the spoken promises warning, will 
inform consumers that such promises are 
noncontractual and legally unenforceable.

27 Id. at 263.
28 See n. 21, and accompanying text supra.
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this should occur. As long as the 
disclosures on the Buyers Guide 
accurately reflect the warranty 
coverage, the consumer who receives 
such a limited warranty will be able to 
assess the value of the warranty in 
determining whether or not to purchase 
the car. Any detriment to the consumer 
in receiving such a limited warranty will 
be diminished by the fact that the 
Buyers Guide disclosures will inform the 
consumer of the limited scope of the 
warranty by placing it within a context 
of systems that could be covered by a 
warranty.29

2. Costs. The direct costs associated 
with “as is” disclosure are minimal. The 
check box and definition will be printed 
on the Buyers Guide adjacent to the 
warranty disclosure section. The dealer 
must merely check the box if the car is 
sold on an “ as is” basis. Thus, 
essentially no costs will be imposed 
beyond those already incurred in 
posting the window sticker.

C. Disclosure o f M ajor Known 
Defects.

The Rule requires dealers to disclose 
certain major known defects on the cars 
they offer for sale. The Rule limits those 
defects that must-be disclosed, if known, 
and states that a dealer has knowledge 
if “you or your agent or employer have 
obtained facts or information about the 
condition of a vehicle [e.g., through an 
inspection, from a previous owner, from 
the salesperson at an auction) which 
would lead a reasonable person in 
similar circumstances to believe that the 
car contained one or more defects as 
defined in § 455.6 of this Rule” .30

Dealers acquire a great deal of 
information regarding the mechanical 
condition of vehicles they sell. They 
obtain this knowledge of defects from 
various sources, including inspections 
both before and after acquisition 
(through trade-ins, auctions and private 
purchases). After purchase, dealers are 
apt to discover additional defects during 
further inspections, appearance 
reconditioning and repairs in 
preparation of vehicles for resale. In

29The list of major systems will be particularly 
useful in providing a context for the evaluation of 
warranty coverage.

“ Section 455.2(c). The list of defects set forth in 
Section 455.6 of the rule is summarized on the back 
of the Buyers Guide. The non-safety items on the list 
were adapted from the list of systems and 
subsystems that are required to be inspected under 
the state of Wisconsin’s used car inspection law, 
M VD 24. The safety-related defects derive from the 
model state inspection standards developed by the 
Department of Transportation. The defect list was 
included in earlier staff drafts of the Rule, and was 
available for cross-examination during the hearings. 
The record demonstrates that mechanics can use 
the list to determine whether the car contains one or 
more defective components. See Staff Report at 141- 
160.

addition, dealers also become aware of 
defects through inspectors for service 
contract companies who examine cars 
for defects when deciding which cars 
qualify for the service. Dealers may also 
become aware of defects through sellers 
and through their own personal 
experience in selling or servicing a car 
previously.31

Despite this knowledge of defects, 
dealers often make overt 
misrepresentations regarding thè 
mechanical condition of cars offered for 
sale and also deceive consumers by 
remaining silent regarding major 
mechanical defects they know to exist.32 
In one study, dealers actually were 
given the results of independent third- 
party inspections but consistently failed 
to convey that information to 
prospective purchasers.33 Consumers are 
not told of defects existing in cars at the 
time of sale and subsequently must bear 
the unanticipated costs of repairs.34 
Sellers, those most likely to have 
reliable information about the condition 
of the cars they offer for sale, currently 
have insufficient incentives to disclose 
the information fully and accurately.

1. Benefits. The benefits of disclosing 
known defects are analogous to the 
benefits of information disclosure in 
general. This disclosure is likely to 
increase the number of higher quality 
vehicles available for sale by dealers—  
as vehicles in sound mechanical 
condition command a premium price. In 
addition, vehicles in poor condition are 
more likely to be sold to consumers able 
and/or willing to cope with defects.35

With information available about 
certain major defects known to the 
dealer, consumers will be able to assess 
more accurately the true costs of 
ownership, i.e., purchase price plus 
repair costs for defects. Their 
purchasing decisions can incorporate 
consideration of a car’s condition and 
expected future repair costs, and thus 
consumer injury resulting from 
unanticipated repair costs should be 
reduced. We anticipate that more 
accurate knowledge about the true 
condition of a car will also allow the 
consumer to assess more accurately the 
value of warranty coverage and will 
increase bargaining for desired 
warranty coverage and price on a car of 
known condition. Evidence from the 
Wisconsin Study 36 suggests consumers

31 Id. at 71-63.
32 Id. at 97-130.
“ California Public Interest Research Group, A  

CALPIRG Study: Practices in the Used Motor 
Vehicle Industry, H X  82 at 11-12.

34 Staff Report at 36-57; 110-126.
“ See text at nn. 7-8,10 supra.
“ Center for Public Representation, An 

Investigation o f the Retail Used Motor Vehicle

are least likely to be aware of 
mechanical defects such as those 
involving the transmission, brakes, 
exhaust system, etc., before purchase 
and most likely to discover these defects 
after purchase. In that study, when 
consumers became aware of defects 
prior to purchase, many felt such 
awareness did enhance their ability to 
bargain. Dealers were most likely to 
respond by repairing the defects or 
reducing the price of the car.

If required to disclose certain major 
known defects prior to purchase, dealers 
will find it more difficult to make 
deceptive claims contrary to the written 
condition information. Consumers will 
have an additional source of information 
against which to check oral promises by 
dealers. This should reduce oral 
misrepresentation by dealers regarding 
the condition of cars at the time of sale.

While the market may currently 
provide some rewards to honest dealers 
in the form of enhanced reputation, 
there are frequently disincentives for 
dealers to disclose known defects on 
poor quality cars, since such disclosures 
by honest dealers may result in a loss of 
business to those dealers who falsely 
praise the condition of the vehicle. 
However, we expect that the Rule, and 
in particular the provision for civil 
penalties of up to $10,000 for Rule 
violations, will change the incentive 
structure. Since all dealers will be under 
the same disclosure obligation, the 
disclosure of known defects required by 
the rule will encourage the honest dealer 
to reveal the existence of known defects 
while discouraging dishonest dealers 
from selling cars in comparable 
condition without disclosing defects.

The Commission is aware of the 
argument that some dishonest dealers 
may purposefully fail to comply with the 
rule’s requirement to disclose major 

. known defects by contending that they 
lacked knowledge of the defect. 
Although Wisconsin’s mandatory 
inspection and disclosure law is not a 
perfect analogue to the Commission’s 
Rule, it is worthy to note that under the 
Wisconsin law, more buyers received 
pre-purchase defect information from 
dealers.37 We thus expect that dealers

Market: An Evaluation o f Disclosure and 
Regulation, H X 164(A), at 28-27 Tables IV-13, IV -  
14.

37 The Wisconsin Study indicates that 28.1% of 
pre-law buyers who bought from dealers who were 
aware of defects prior to purchase. This percentage 
increased to 38.7% among those who purchased 
from dealers following passage of the mandatory 
inspection law. H X  164(A) at Table IV-12. This 
increase in defect awareness was accompanied by 
an increase in the number of buyers who stated that 
their knowledge of defects came from information

Continued
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obligated to disclose defects under the 
Rule will do so, especially since failure 
to comply with the requirement may be 
enforced by fines up to $10,000 for each 
separate-violation. Moreover, we 
believe that consumers will come to 
expect some defect disclosures or 
indications that repairs have been made. 
Therefore, the market itself will generate 
incentives for dealers to disclose known 
defects.

In sum, requiring dealers to disclose 
known defects will enable consumers to 
obtain information without which they 
cannot evaluate the true worth of cars 
they are considering for purchase. This 
additional source of information will 
reduce consumer reliance on dealers’ 
oral representations. Thus, to the extent 
that dealers are currently either silent 
about defects or overtly misrepresent 
the condition of cars, consumers should 
have the opportunity to be more 
accurately informed about the actual 
condition of cars, with a concomitant 
reduction in consumer injury resulting 
from unanticipated repairs after 
purchase.

2. Costs. There are minimal costs to 
dealers associated with the disclosure of 
know defects. Dealers will not incur any 
direct costs other than the minimal costs 
associated with filling in and posting the 
Used Car Buyer’s Guide. Dealers are 
under no obligation to inspect vehicles 
to discover defects. They are merely 
required to disclose any of the specified 
defects about which they have 
knowledge obtained in the ordinary 
course of their business.

Evidence from the Wisconsin Study 
suggests that after implementation of a 
mandatory inspection and disclosure 
law in that state, even though dealer 
inspections did not increase 
substantially,38 dealer disclosure of 
defects did increase^significantly.39This 
evidence suggests that dealers did not 
simply begin to inspect more frequently 
or more thoroughly and thus begin to 
find more defects, but instead they 
began to disclose more defects about 
which they already knew. The Rule is

supplied by the dealer. In the Wisconsin Study, 1% 
of pre-law respondents said that they learned of 
defects before purchase from dealers. In the post
law sample, 9% said they learned of defects before 
purchase from dealers. Computed from data in H X  
164(A). See also Staff Report at 122.

It is important to note that there are important 
differences between the Commission’s Rule and the 
Wisconsin law. Dealers in Wisconsin must inspect 
and check either “O K ” or “Not OK” for each system 
and-subsystem listed on a disclosure statement. It 
could be argued that dealers in Wisconsin have 
some incentive to check “Not O K ,” thereby 
disclosing known defects, since an “O K ” check may 
carry post-sale repair responsibilities for the dealer.

38 Staff Report at 228-229.
39Id. at 122. See note supra.

not designed to require dealers to obtain 
more information on the condition of the 
cars they sell, but rather to disclose to 
consumers the information they already 
have.40 If dealers do begin to inspect 
more frequently or thoroughly following 
implementation of the Rule, it can only 
be as a result of consumers demanding 

, more information on defects prior to 
purchase. Thus, any increased costs to 
dealers resulting from increased 
inspections will be imposed by the 
market, not by the rule, and such 
activities will not be undertaken by 
dealers unless consumers are willing to 
pay for them.

It is possible that dealers will incur 
some indirect costs as a result of the 
requirement to disclose known defects. 
Dealers may begin to make repairs to 
defective systems in order to avoid 
disclosing defects. Dealers are likely to 
repair only those defects which cost less 
to repair than the reduction in price 
required to sell a car with a particular 
defect disclosed. Whether this occurs 
will depend on the consumer demand. 
Moreover, some dealers may repair 
defects rather than risk what they may 
believe to be the negative connotations, 
associated with defect disclosure. 
Presumably dealers will not make such 
repairs unless consumers are willing to 
pay for them. Thus, any increase in 
repairs by dealers will be the result of 
the effect of the freer flow of 
information on condition of cars in the 
marketplace.41

The Commission believes that 
requiring the affirmative disclosure of 
major known defects at the point of 
purchase will remedy the deceptive 
practice established by the record of 
dealer failure to disclose known defects. 
On balance, the Commission believes 
the benefits of this disclosure 
requirement exceed the costs.

D. General Information Disclosures. 
The Rule requires the disclosure of
“ The requirement to disclose known defects is 

not open-ended but is confined to those items (and 
conditions) specified in Section 455.6 of the Rule. 
Although these criteria have been criticized by 
some participants on the grounds of vagueness, see, 
e.g., Staff Report at 157, n.202; N A D A , S-738-NADA, 
T-740, these criteria, which have been extant 
proposals since the outset of this proceeding, 
provide contcrete standards for determining the 
existence on a defect. See note 30 supra. Dealers in 
Wisconsin, whose state inspection regulation 
served as the basis for the inclusion of the items 
specified in Section 435.6(a)-(h), testified that they 
were able to apply those standards. Staff Report at 
157-159 and nn. 203-206. We believe, therefore, that 
the obligation to disclose known defects is 
sufficiently precise that dealers will not be forced to 
overdisclose because of significant ambiguity in the 
definition of "defect” .

41 Moreover, the repairs are generally more 
efficiently undertaken by dealers, particularly those 
with in-house mechanics, rather than by consumers.

information on three additional aspects 
of the transaction: a spoken promises 
warning, a pre-purchase inspection 
opportunity notice, and a list of major 
mechanical systems. These are to be 
posted as part of the Buyers Guide. The 
impact of each of the three disclosures is 
analyzed separately.

1. Spoken Promises Warning. The 
following notice appears at the top of 
the Buyers Guide:

Important.—Spoken promises are difficult 
to enforce. Ask the dealer to put all promises 
in writing. Keep this form.

The record demonstrates that many 
dealers orally misrepresent both the 
mechanical condition of used cars and 
the dealer’s after-sale repair 
responsibility.42 The record also 
demonstrates that consumers rely on 
oral statements made by dealers at the 
point of purchase even though those oral 
statements are not confirmed in 
writing.43 Further, discrepancies 
between oral representations of 
warranty coverage and written 
warranty terms are commonplace.44 In 
the face of consumer reliance on oral 
promises, dealers continue to make 
affirmative misrepresentations regarding 
their used cars’ warranty coverage and 
mechanical condition. Consumers are 
therefore frequently deceived at the 
point of purchase by representations 
which are not only untrue but also 
unenforceable. The Commission 
believes the record contains substantial 
justification for requiring a warning to 
consumers that all oral promises should 
be confirmed in writing. Inclusion of a 
spoken promises warning would alert 
consumers to beware of reliance on 
dealers’ oral representations.

a. Benefits. The Commission believes 
that a spoken promises warning will 
contribute to a reduction in oral 
misrepresentations of mechanical 
condition and warranty coverage by 
dealers and, in conjunction with the 
other disclosures on the Buyers Guide, 
assist in deterring deception. The level 
of misrepresentation at the used car lot 
will be reduced if consumers are 
informed of the need to secure a written 
record of all statements made in 
conjunction with a used car sale. If 
consumers do in fact ask dealers to 
confirm their promises in writing, 
making them available in case of 
disputes and enforceable in court, 
dealers are likely to be more reluctant 
than they are at present to make false or 
misleading statements.

42 Staff Report at 103-130; 262-90; 295-315.
43 Id. at 108-110; 274-77.
44 Id.
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At the same time, the introduction of 
this information into the used car 
market should lead to a decrease in 
consumer reliance on oral statements 
and an increased insistence by 
consumers on written confirmation of all 
representations made at the time of sale. 
Such written confirmation of 
representations should reduce ambiguity 
and/or misunderstanding between 
buyer and seller as to whether or not a 
promise was made. With promises 
regarding mechanical condition and 
warranty coverage in writing, the 
consumer will have an additional means 
of checking the representations made in 
any warranty or service contract 
document and can check the statements 
against th#-results of an independent 
inspection, if one is performed. 
Additional sources of information 
decrease the necessity of consumers 
relying exclusively on the oral promises 
of dealers^

If consumers are able to obtain 
written confirmation on the Buyers 
Guide of oral statements made by 
dealers at the time of sale, these 
statements become part of the sales 
contract and can be used in the event of 
later disputes between buyers and 
sellers. Having dealer promises in 
writing should increase the ease of 
enforceability of these promises and 
thus decrease the need for post-sale 
litigation to enforce oral promises.

b. Costs. The printing costs, as 
described above, again are minimal 
since the spoken promises warning will 
appear on every Buyers Guide printed 
for the dealer.

2. Pre-Purchase Inspection Notice.
The Buyers Guide contains a notice 
suggesting that buyers ask dealers about 
their policies regarding independent pre
purchase inspections:

Ask the dealer if you may have this car 
inspected by your mechanic either on or off 
the lot.

Although pre-purchase inspection by 
a third party can provide consumers 
with important information regarding 
the mechanical condition of a used car, 
the record demonstrates that few 
consumers actually seek independent 
inspections by a qualified mechanic.45 
This circumstance may be attributed to 
dealer policies which disallow such 
inspections and to factors which inhibit 
consumers from seeking inspections.46

“ Id. at 93-94.
46 W  at 87-98, n. 81. One practice that discourages 

independent pre-purchase inspection is “detailihg” . 
The practice of “detailing” involves cleaning and 
cosmetically reconditioning cars without 
necessarily making mechanical or safety repairs. Id. 
at 97-103. Consumers who equate appearance with 
performance do not believe that independent, pre- 
purchase inspections are necessary.

rely on dealer representations that their 
cars are in sound mechanical conditions 
and thus do not perceive a need to 
obtain an independent pre-purchase 
inspection.47

a. Benefits. The notice of availability 
of independent third-party inspections 
will generate several benefits for 
consumers and dealers. For consumers, 
a disclosure of the dealer’s policy 
concerning independent inspections 
informs consumers that independent 
inspection is one means of corroborating 
dealer oral statements regarding 
mechanical condition. In addition, the 
disclosure alerts consumers to the fact 
that independent inspection is a 
valuable means of determining the 
condition of the used car at the time of 
sale. Nevertheless, the decision to allow 
such inspections will remain voluntary 
for the dealer; the notice will simply 
alert consumers to a possible 
opportunity. Any effects which flow 
from dealers’ decisions to extend this 
opportunity will be the result of 
consumer demand and dealers’ 
responses.

If the notice does, in fact, encourage 
consumers to obtain independent 
inspections, this may reduce consumer 
reliance on dealer-controlled 
information. If, as a result of third-party 
inspections, buyers find a discrepancy 
between the results o f an independent 
evaluation and the condition reported 
by the dealer, buyers will have 
enhanced their bargaining position with 
respect to the dealer.48 On the other 
hand, the possibility of independent 
inspections may provide dealers with a 
disincentive to orally misrepresent 
mechanical condition in light of the risk 
that the consumer could discover 
misrepresentations as a result of third- 
party evaluations.

The notice not only focuses 
consumers’ attention on the idea of pre
purchase inspection as a means of 
evaluating a car’s mechanical condition 
but also provides consumers with a 
means of comparison shopping among 
the various terms and conditions offered 
by different used car dealers. This .im
possibility may also provide benefits to 
dealers. Some dealers may make the • 
availability of independent inspections a 
component of their marketing strategy. 
Their willingness to allow third-party 
inspections could provide consumers 
with information on the trustworthiness

41 Id. at 103-130.
48 Indeed, the Commission’s expectation is that, 

under these circumstances, the consumer will either:
(1) demand warranty coverage for the discrepancy:
(2) negotiate a reduced price; {3) having read the 
“ spoken promises" warning, demand that the dealer 
reduce oral statements to writing: or (4) decide not 
to do business with the dealer.

of the dealer. The notice may thus 
provide dealers with a way of 
communicating to consumers that their 
representations are trustworthy and will 
withstand the test of comparison with a 
third-party evaluation.49

b. Costs. There are no direct costs 
associated with this disclosure. As with 
the spoken promises warning, the notice > 
of availability of prepurchase inspection 
is to be preprinted on the Used Car 
Buyer’s Guide.

There may be some indirect costs 
resulting from disclosure of independent 
inspection opportunity. If, as a result of 
the disclosure, consumers begin to value 
independent off-premises inspections 
and begin to demand such inspections, 
dealers may incur additional costs.
These costs may include the costs of 
increased insurance premiums and 
employee time to accompany vehicles 
off the premises to safeguard against 
misuse or theft and the cost of foregone 
opportunities to show cars to other 
prospective buyers while the cars are off 
the lot. Dealers would presumably pass 
along to consumers any increased costs 
of this sort and would only offer the 
opportunity for third-party inspections 
if, and to the extent that, consumers 
were willing to pay a price which would 
allow the dealers to cover those costs. 
Any costs of this sort would thus be 
imposed on dealers by the market, not 
by the rule.

3. List o f M ajor System s. The Buyer’s 
Guide also contains a pre-printed list of 
14 major mechanical and safety systems 
of a car. A  notice urges buyers to “ask 
about the current condition” of these 
systems and to examine the form to 
determine the extent of warranty 
coverage and known defects. The list of 
systems includes all major mechanical 
components of an automobile.

The record shows that dealer 
misrepresentations concerning 
mechanical condition are often made on 
a system-by-system basis.50 The 
components listed are those most likely 
to be represented by dealers as being in 
good condition but without any 
confirmation of such representations in 
writing.51

a. Benefits. The list of major 
mechanical systems identifies for 
consumers the important systems on 
which they may want to seek 
mechanical condition information, either 
from the dealer or through an 
independent inspection. Furthermore,

49 This is particularly significant since there are 
currently few mechanisms that dealers can use to 
demonstrate their trustworthiness to consumers and 
thus inspire consumer confidence.

50 Id. at 109-115.
»M
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the list will enable consumers to 
evaluate which systems are covered by 
any warranties offered by the dealer. 
The list may also prompt consumers to 
seek information on costs to repair 
systems not in good order.

The record demonstrates that 
consumers are most interested in the 
condition of the car at the time of sale 
but are discouraged from inspecting 
mechanical condition as a result of 
dealer practices.52 Highlighting die 
importance of mechancial systems may 
lead consumers to focus on them 
somewhat more specifically. A s  
consumers begin to be more astute and 
critical, dealers’ marketing incentives 
may shift away from cosmetic pre-sale 
reconditioning to remedying mechanical 
condition factors.

Thus, the list of systems will provide 
consumers with a framework for 
systematically evaluating and 
comparing the mechanical condition and 
warranty coverage offered between cars 
and dealers. The increased availability 
of information to consumers should also 
contribute to a reduction in the 
incidence of unanticipated repair costs 
by consumers.

b. Costs. The listing of major 
mechanical systems will not lead to any 
direct costs to dealers since it will be 
pre-printed on the Used Car Buyer’s 
Guide.

E. Summary
The Commission believes that each of 

the elements of the Rule will diminish 
the deceptive practices currently 
existing in the used car market We 
expect that the elements of the rule, 
taken together, will provide significant 
benefits while imposing only minima l 
direct costs. Any indirect costs that 
might result from the rule would result 
from dealer attempts to satisfy 
consumer demand and, therefore, by 
definition would be justified by 
significant benefits.

IV. Alternatives Considered
During the course of this proceeding, 

both the Commission and staff have 
considered several alternatives to the 
current Rule. Each of the variations has 
involved warranty disclosure, including 
an explanation of "as is” sales, a list of 
major mechanical systems, a disclosure 
of known defects, and a spoken promise 
Warning. The record contains ample 
evidence to support each of these 
features in any rule designed to address 
the problems of oral misrepresentation' 
of warranty terms and condition of cars

52 Id. at 97-103. These practices include oral 
misrepresentations of mechanical condition and 
“detailing” . See n. 46 supra; Staff Report at 97-130.

offered for sale and consumer reliance 
on spoken promises which together lead 
to consumers’ experiencing 
unanticipated repair costs following 
purchase.53

The options considered differ 
principally in how they treat the issues 

.of inspection and the disclosure of 
additional information on the condition 
of the cars. Those alternatives were:

1. Mandatory inspection.
2. Optional Inspection.
3. Mandatory Third-Party Inspection.
4. Cooling-off Period.
5. Disclosure of Prior Use.
6. Disclosure of Odometer Accuracy.
7. Disclosure of Estimated Repair 

Costs.
8. Disclosure of Prior Repairs.
9. Disclosure of Flooded or Wrecked 

Vehicles.

A . Mandatory Inspection
The Commission considered and 

rejected a staff recommendation that 
would have required dealers to inspect 
all used cars and disclose the results of 
the inspection.54 The disclosure would 
have involved a checklist m which each 
major mechanical system was to be 
checked "OK” or “Not OK”, together 
with indication of the reason for any 
“Not OK”  checks. Dealers would have 
been required to follow a specified 
inspection protocol when performing 
inspections. The staff felt that this 
approach would directly address the 
problem of dealer misrepresentation of 
mechanical condition. Under this 
alternative, buyers would have had a 
specified number of days to report any 
problems with “OK” systems.

Industry members expressed concern 
about the increased post-sale liability 
that would be incurred by dealers who 
checked systems “OK” , since during the 
period to report problems dealers would 
be responsible for repairing any defects 
in systems marked "OK” . In addition, 
because “ OK” checks in effect created 
warranties under state law, the 
Commission questioned whether a rule 
that required dealers to inspect and 
check “OK” where appropriate would 
contravene the intent of Congress in 
section 102(b)(2) of the Magnuson-Moss 
Warranty Act, which explicitly prohibits 
the Commission from mandating 
warranties.

There was also concern that dealers’ 
cost of operation would increase under 
a mandatory plan; that is, that dealers 
would have to pay for the inspection of 
each car offered for sale and would pass

33 For this reason the Commission rejected the alternative of issuing no rule.
54 This determination occurred at the October 11, 

1979 meeting.

those costs on to the buyer in the form 
of higher selling prices for cars. Such a 
result would not have been dictated by 
market forces but would have been 
uniformly required for every used car as 
a result of government intrusion into the 
marketplace.

The issue of the costs of inspection 
was addressed extensively in the 
record. The staff believed that, because 
a majority of dealers currently inspect 
cars, inspection costs for most dealers 
would not increase. Furthermore, for 
those dealers who did not currently 
inspect staff projected a cost range of 
only $15-30 per car.55

The mandatory inspection rule was 
finally rejected because the Commission 
decided that other less intrusive, yet 
effective, remedial alternatives were 
available. These remedies were 
embodied as an “optional inspection” 
rule proposal and a “warranty terms 
and known defects” disclosure rule 
proposal Ultimately, the Commission 
chose the latter.

B. Optional Inspection
Under the optional Inspection 

alternative, dealers would have been 
required to pokt a window sticker with a 
list of mechanical systems as under 
mandatory inspection. However, the 
checklist would have had an additional 
column, “No Rating” (“We Don't 
Know”).56 The dealer would have been 
under no obligation to inspect. If a 
dealer chose not to inspect, the 
mechanical systems could simply be 
checked “No Rating.”  Additionally, if 
the dealer inspected and found a system 
not to be defective, but did not want to 
assume liability for its condition, the 
dealer could also check “No Rating.”  
This alternative would have given the 
dealer the flexibility to determine 
whether or not to inspect as well as 
whether or not to assume responsibility 
for the condition of non-defective 
systems. If, however, the dealer did 
inspect or otherwise discovered 
specified systems to be defective, he or 
she would have had to disclose such 
systems as “Not OK” and delineate 
what the particular problem was.

55 However, one dealer association conducted a survey of mechanics which produced a cost of inspection ranging from $25 to 250 per car. See comment of National Independent Automobile Dealers Association, T-742 at Appendix EH.
56 In the version of the optional inspection rule 

published in the August 7,1980 Federal Register, the 
column indicating that a car had not been inspected 
and that the dealer was making no promises about 
condition was called “W e Don’t Know." Technical 
comments suggested that “W e Don’t Know” carried 
pejorative connotations. Therefore, staff 
recommended that that column be labeled “No 
Rating.” See staffs Janaury 16,1981 
Recommendations Memo.
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The Commission ultimately rejected 
an optional inspection approach 
because of several concerns.57 First, 
there was concern that an optional 
inspection rule would detract from 
warranty disclosures, especially those 
relating to “as is” sales, by focusing the 
buyer’s attention on the condition of 
individual components at the time of 
sale rather than on the dealer’s 
continuing responsibility—if any—for 
post-sale repairs. Second, some 
Commissioners were concerned that a 
simple “OK” /“Not O K ” /“No Rating” 
evaluation System might not clearly and 
accurately communicate a car’s 
individual condition and thus could lead 
to consumer confusion and perhaps 
even deception. The Commission was 
also concerned that if dealers of older 
and cheaper used cars chose not to 
inspect, checked “No Rating” and sold 
“as is” with no warranty, the consumer 
could conceivably be harmed by an 
optional inspection rule, since the “No 
Rating” option could undermine a 
consumer’s attempt through litigation to 
enforce oral dealer promises about 
condition.

The Commission also considered 
whether the optional inspection 
approach would provide consumers with 
useful information. If dealers of late 
model cars checked all systems “OK” ,58 
a consumer shopping for such a car 
might receive no useful comparative 
information from the disclosure of 
mechanical information. The same lack 
of comparative information would result 
if dealers of “as is” vehicles checked all 
systems “No Rating.” The Commission 
also was concerned about the cost of an 
optional inspection approach. Dealers 
and dealer organizations claimed that 
the cost of inspection, even on an 
optional basis, would be high, and that 
consumers would ultimately shoulder 
those costs through higher used car 
prices.59

In light of all of these problems with 
the optional inspection rule, the 
Commission decided to fashion in its 
place a remedy that provides effective 
relief from the deceptions documented 
in the record in a manner less intrusive 
than the optional inspection rule.

S7The Commission tentatively adopted the 
optional inspection approach at the May 16,1960 
meeting.

58 Many late model cars are sold under warranty. 
Therefore, "O K " checks would create no additional 
liability for dealers.

89 The dealer arguments concerning costs were 
counterbalanced against the evidence that in 
Wisconsin, after implementation of a mandatory 
inspection law, the costs of inspections to more than 
two-thirds of the dealers did not rise. See, e.g., H X  
164(A) at V-8.

C. Mandatory Third-Party Inspection 
Opportunity

The staff considered, but did not 
recommend, a mandatory pre-sale third- 
party inspection opportunity for 
consumers.60 Under this alternative, 
dealers would have been required to 
allow consumers to take the car off the 
lot for purposes of obtaining a third- 
party inspection; consumers would have 
been assured the availability of 
independent diagnostic analysis. 
However, record comments suggested 
such a rule would result in increased 
costs including increased insurance, 
personnel time, the decreased 
availability of cars on the lot, and the 
possible need to reinspect certain 
systems. Consumers would thus face the 
direct costs of inspection, as well as the 
likely pass-through by the dealer of his 
or her costs. Because of the potential 
costs involved in a mandatory, third- 
party inspection opportunity, the staff 
did not recommend that the Commission 
include such a requirement in the final 
rule.
D. Cooling-O ff Period

Some consumer organization 
recommended that a 30-day cooling-off 
period be added to the optional 
inspection rule.61 The cooling-off period 
would only apply to vehicles that had 
not been inspected. Its purpose was to 
give purchasers of vehicles that had not 
been inspected an opportunity to 
discover defects on their own and to 
give dealers an incentive to inspect, in 
order to avoid the cooling-off period.
The staff rejected the cooling-off period 
alternative because it appeared to have 
significant costs and uncertain 
benefits.62The costs to dealers included 
those arising from the danger of theft, 
the consumer’s use of the vehicle as a 
free rental car or for "joy-riding,” 
uncertainties in financing arrangements 
(decreasing the rate of inventory 
turnover or increasing the dealer’s 
capital requirements), increases in 
insurance rates, repeated detailing 
expenses, and repeated inspection 
expenses. If dealers attempted to 
recover these costs through a user fee to 
consumers who returned cars, the 
effectiveness of the cooling-off period 
would have been reduced since 
consumers would have little economic 
incentive to rescind. Thus, the staff 
believed that other alternatives would 
be more effective, less costly, and less 
intrusive than the cooling-off period. The

" S e e  Staff Report at 87-92, nn. 60-63; 41 Fed. Reg. 
1091-1092 (January 6,1976).

61 Other witnesses suggested varying time 
periods. Staff Report at 163, nn, 245-248.

68 Id. at 185-190.

Commission did not consider a cooling- 
off rule a viable option, and therefore 
the issue of a cooling-off period remedy 
was not discussed by the Commission 
as an alternative to, nor in conjunction 
with, the inspection options.

E. Disclosure o f Pripr Use

The Final Staff Report recommended 
that the Commission include a 
disclosure of a car’s prior use on the 
Buyers Guide.63 “Prior use” refers to the 
manner in which a car was used prior to 
being offered for sale on the used car 
lot—e.g., as a taxi, rental car, police car, 
etc. In the Final Staff Report, the staff 
proposed that each of these “prior uses” 
be listed on a window sticker and that 
the dealer check an appropriate box.

At the October 11,1979 meeting, the 
Commission rejected the disclosure of 
prior use because it believed that staff 
had failed to demonstrate that 
consumers were injured when prior use 
was not disclosed. The Commission 
stated that, while it appeared prior use 
was material to consumers, the record 
did not sufficiently demonstrate that 
disclosure of prior use provided 
consumers with an accurate indication 
of a car’s mechanical condition.

F. Disclosure o f Odometer Accuracy

The Final Staff Report recommended 
that the Commission include mileage 
disclosure on the Buyers Guide,64 even 
though it duplicated federal law.65 
Staff’s arguments focused on the fact 
that, under the law, disclosure need not 
be made until the time of sale, which 
often occurs in a pressure situation with 
the consumer confronted by a number of 
forms. Therefore, consumers did not 
always read the odometer disclosure 
form. Staff also stated that the repeated 
disclosure on the Buyers Guide was 
minimally burdensome since the dealer 
simply had to copy readings from the 
odometer disclosure form.

The Commission disagreed. On 
October 11,1979, it rejected staffs 
proposal primarily because it duplicated 
federal law and therefore appeared 
unnecessary.

G. Disclosure o f Estim ated Repair Cost

In the Final Staff Report, staff 
proposed that dealers be required to 
disclose estimated costs of repair for 
items checked “Not O K .” 66Staff

63 Id. at 337-383.
MId. at 384-391.
"M otor Vehicle Cost Savings A c t  15 U .S.C. 

1988(a)(1). Further, the seller must disclose that the 
actual mileage is “unknown" if he or she kpows the 
reading is different from the vehicle’s true mileage. 
15 U .S.C . 1988(a)(2)).

" S t a ff  Report at 187-68.
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enable dealers to reveal to mechanically 
unsophisticated consumers the true 
impact of the "Not OK” check. However, 
at the May 16,1980 meeting, the 
Commission.rejected the staffs 
recommendation. The Commission 
decided that a disclosure of the 
estimated range of cost would not 
provide meaningful repair information to 
consumers, since mechanics could not 
be specific about repairs for problems 
not fully diagnosed. The Commission 
was also concerned about the cost of 
ascertaining what precise repairs might 
be necessary. «

H . Disclosure o f Prior Repairs
The initial rulemaking notice on 

January 6,1976 included a proposed rule 
provision which would have required a 
description of repair work performed by 
used car dealers.67 Staff, however, 
recommended dropping the proposed 
disclosure of prior repairs because there 
was no record evidence to support a 
finding that prior repairs are reliable 
indicators of current mechanical 
condition. Moreover, since consumers 
consider prior repairs to be a negative 
attribute, disclosure of prior repairs 
would have reduced dealer incentive to 
make such repairs. Finally, the record 
indicates that most consumers could not 
make effective use of repair information 
because they lack the technical 
expertise to distinguish repairs which 
might indicate more serious problems 
from repairs which actually improve the 
value of the vehicle. The Commission 
agreed with staffs recommendation to 
eliminate the proposed prior repair 
disclosure.68

I. Disclosure o f Flooded or W recked 
Vehicles

The Final Staff Report recommended 
that the Commission include a 
disclosure that vehicles had been 
flooded or wrecked and established as 
an insurance “total loss” .69 In staffs 
view, the record established that such 
vehicles are not desired by consumers 
and are often mechancially inferior to 
vehicles which have not been wrecked 
or flooded. However, the Commission 
decided at the May 16,1980 meeting 
that, because insurance companies base 
their decision as to whether a car is 
totaled on the market value of the car, 
and not exclusively upon the amount of

67 41 FR 1089 (1976).
“ This occurred at the October 11,1979 meeting.
“ Staff Report at 160-164. Cars that are subjected 

to flood damage in one state are often shipped out 
of state for sale and sold without informing the 
consumer of damage incurred. In the case of 
“wrecked” vehicles, insurance companies consider 
the car a total loss when estimated repairs exceed 
the vehicle's market value.

damage, the information provided could 
result either in unjustifiable depreciation 
in the value of a car or a failure to 
disclose severe damage. The provision 
for disclosure of the fact that a vehicle 
had been flooded or wrecked was 
therefore deleted from the rule.

V . Other Economic Issues Raised in the 
Proceeding

During the course of this proceeding 
some participants raised several issues 
that they considered important in 
determining the potential costs of any 
rule regulating the used car industry. 
Those issues—dealer market share and 
dealer exit, and price and marketability 
of older cars—were raised in the context 
of more restrictive alternative versions 
of the Rule. We do not believe that 
changes in any of these areas would 
result from imposition on the 
marketplace of a Rule as unobtrusive as 
the final version of the Used Car Rule. If 
consumer demand causes some shifts in 
the structure of the market, this would 
be a result of more efficient functioning 
of the market itself. Such results are not 
costs of regulation, but benefits from 
regulation.

A . Market Share o f Dealers W ill 
Decline; Some Dealers W ill E xit From 
the Market

Some commentators pointed to data 
from the Wisconsin Study 70 that 
demonstrates a decline in the share «of 
the used car market held by dealers 
after the passage of Wisconsin’s used 
car inspection law. These commentators 
suggested that any similar inspection- 
focused rule could have the same 
consequences.

We believe that the Wisconsin Study 
indicates that the decline in dealer 
market shares in Wisconsin was caused 
in part by the mandatory nature of the 
inspection law in that state, along with 
the requirement that dealers repair 
safety defects. Some dealers were 
unwilling to repair safety items and 
therefore may have chosen to leave the 
market. Others were unwilling to 
assume the responsibility for post
purchase repairs mandated if dealers 
checked items “O K ”.71

The Rule that the Commission has 
adopted does not require safety repairs 
and in no way mandates post-purchase 
repairs. Dealer costs will not be 
increased since they will not be forced 
to make .additional repairs. Therefore, 
there is no reason to believe that the 
decline in dealer market shares which 
occurred in the context of the 
mandatory inspection and safety repair

70 H X  164(A) at 55.
71 Id. at Table V-14.

law in Wisconsin is indicative of the 
likely impact of the final Used Car Rule.

On the contrary, to the extent that the 
Rule succeeds in informing buyers about 
the quality of used cars, many high 
quality used cars which were previously 
not solcLthrough dealers may be 
marketed by them.78 The Wisconsin 
Study showed that people who buy from 
private parties rate the quality of 
information received from the seller 
higher than the quality of information 
received by people who buy from 
dealers.78 The Commission believes that 
the Used Car Rule will improve the * 
quality of information received from 
dealers and will thereby attract some 
buyers away from the private market 
and into the dealer market. Any loss of 
market share or dealer exit from the 
market will be the result of a more 
competitively efficient market. Those 
who cannot sell without 
misrepresentations will leave the market 
because of firm inefficiencies, rather 
than overburdensome regulations.

B. Price o f Cars W ill Increase
A  related argument put forth by some 

is that the purchase price of cars will 
increase as the result of increased 
inspection, pre-sale repair and warranty 
repair costs. However, in analyzing this 
argument, it is important to keep in mind 
that the important cost is ownership 
cost, not purchase price. The real cost of 
buying a car includes the purchase price 
and any costs incurred by the consumer 
to repair defects in the vehicle. The 
Commission has no reason to believe 
that the ownership cost of used cars will 
increase as a result of the Rule.

The Rule is not likely to result in a 
large increase in inspections since it 
was not designed to either require or 
directly encourage inspections by 
dealers. Some additional pre-sale and 
warranty repairs by dealers may result, 
and these could increase the prices of 
some used cars. However, these dealer 
repairs will produce a comparable (or 
greater) decrease in repair costs borne 
by purchasers.74 Therefore, the 
Commission does not believe that total , 
post-Rule ownership costs will exceed 
total pre-Rule ownership costs.

Another perspective on possible price 
changes suggests that, in the absence of

72 See, Staff Report at 204-208.
73 This applies to all categories of information 

except warranty content. Wisconsin Study, H X  
164(A), at Table IV-2. See also Staff Report at 146- 
148.

74 In Wisconsin, where safety repairs were 
mandated, ownership costs actually declined after 
passage of the inspection and safety repair law. 
However, we can not state with any assurance that 
this decline was caused by the increased repairs 
mandated by the law. H X 164(A) at 59.



reliable information about mechanical 
condition, consumers pay less than they 
might otherwise for vehicles that are in 
excellent mechanical condition. On the 
other hand, they pay more than they 
would for vehicles in poor condition.7* 
One effect of information disclosure is 
to make the price of differentials 
between various vehicles more 
accurately reflect their differences in 
condition and serviceability. Under this 
analysis, the Rule would produce price 
increases in cars that ought to bear a 
higher price, and price decreases in cars 
that currently sell for more than they are 
worth.
C. Dealers W ill Be Unable To S e ll Older 
or High-Mileage Cars i f  They Have To 
Disclose Known Defects

Some have argued that if dealers ere . 
required to disclose known defects, they 
will be unable to continue to sell older, 
high mileage cars. W e do not believe 
this will result from the Rule. Such 
vehicles will still be sold by dealers, but 
perhaps at lower prices than they are 
currently able to obtain in the absence 
of disclosure. We view such a reduction 
in price as a desirable market- 
determined response to buyer 
preference and accurate information 
regarding the car.
VI. Consistency With Applicable Law

The law applicable to this Rule 
derives from Section 109(b) of the 
Magnuson-Moss Warranty Act, which 
provides:

(b) The Commission shall initiate within 
one year after .the date of enactment of this 
Act a rulemaking proceeding dealing with 
warranties and warranty practices in 
connection with the sale of used motor 
vehicles: and, to the extent necessary to 
supplement the protections offered the 
consumer by this title, shall prescribe rules 
dealing with such warranties and practices. 
In prescribing rules under this subsection, the

w Staff Report at 204-208.

Commission may exercise any authority it 
may have under this title, or other law, and in 
addition is may require disclosure that a used 
motor vehicle is sold without any warranty 
and specify the form and content of such 
disclosure.

Section 109(b) specifically states that 
the Commission, in issuing such rule,
“may exercise any authority it may have 
under this title, or other law” .' Moreover, 
Section 111(a)(1) of the Act states that:

Nothing contained in this title shall be 
construed to repeal, invalidate or supersede 
the Federal Trade Commission Act * * *

Thus, the Commission’s authority to 
require disclosure of warranty coverage 
and “as is” sales arises from Section 
109(b). Each of the general information 
disclosures—spoken promises warning, 
notice of pre-purchase inspection 
opportunity, and list of major systems—  
complement the warranty and “as is” 
disclosures and thus are appropriate 
additional remedies for the abuses 
concerning used car “warranties and 
practices” documented in the record.
The spoken promises warning 
emphasizes the importance of obtaining 
warranty promises in writing. The notice 
of pre-purchase inspection opportunity 
alerts consumers to a potential 
mechanism for assessing the value of 
the warranty coverage offered and the 
total ownership costs. Similarly, the list 
of mljor systems provides consumers 
with a framework within which to 
evaluate the warranty coverage offered.

The record of this proceeding 
demonstrates that many dealers engage 
in deceptive practices, including 
affirmative misrepresentations and 
failures to disclose to consumers 
material facts about the mechanical 
condition of cars at the time of sale. The 
requirement that dealers disclose known 
defects arises from Section 18(a)(1)(B) of 
the FTC Act. That section provides that 
the Commission may prescribe:

(B) rules which define with specificity acts 
or practices which are unfair or deceptive 
acts or practices in or affecting commerce 
(within the meaning of such section 5(a)(1)),
* * * [which] may include requirements 
prescribed for the purpose of preventing such 
acts or practices.

The known defect disclosure 
requirement is fully consistent with the 
Commission’s authority to promulgate 
rules to prohibit and prevent such 
deceptive acts and practices.

The known defect disclosure 
requirement is also a justified 
complement to the Rule’s primary focus 
on warranty disclosures, as 
contemplated by Section 109(b) of the 
Warranty Act. Consumers can best 
assess the value of warranties offered 
(and thus total ownership costs) in light 
of information about the condition of the 
car at the time of sale. The known defect 
disclosure will provide some indication 
of the condition of the car at the time of 
sale and thus serves as a means for 
consumers to evaluate warranty 
coverage. Therefore, because the 
disclosure is integrally related to 
Warranties and warranty practices, it is 
consistent with Section 109(b) of the 
Warranty Act as well as with Sections 5 
and 18 of the FTC Act.

VII. Conclusion
This analysis demonstrates that, in 

formulating a rule to remedy the abuses 
in the used car industry, the Commission 
has weighed several alternatives, all of 
which were more intrusive than the Rule 
we have adopted. We believe that the 
benefits of this Rule outweigh its costs 
and that the Rule will be effective in 
remedying the deceptive practices 
established by the record.

By direction of the Commission.
Carol M. Thomas,
Secretary.[FR Doc. 81-23538 Filed 8-13-81; 8:46 am)
BILUNG CODE 6750-01-M
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Service Contract Act; Labor Standards 
for Federal Service Contracts
AGENCY: Wage and Hour Division, 
Employment Standards Administration, 
Labor.
a c t i o n : Proposed rule. ________

SUMMARY: This document is a proposal  ̂
resulting from the Department of Labor s 
reexamination of regulations on Labor 
Standards for Federal Service Contracts, 
Part 4 issued under the Service Contract 
Act. Proposed major revisions include a 
two-step determination procedure where 
the geographic place of contract 
performance is unknown; elimination of 
the provisions that made bid 
specifications principally for services 
subject to the Act when the principal 
purpose of the entire contract is not for 
services; a revision to provide that 
contracts are not subject to the Act 
unless the services are performed 
principally by service employees; 
guidelines indicating when contracts for 
major overhaul or modification of 
equipment are subject to the Service 
Contract Act or Walsh-Healey act; an 
exemption for R & D contracts; an 
exemption for certain contracts for the 
maintenance and repair of automated 
data processing equipment including 
office information systems, related 
scientific and medical apparatus, and 
office/business machines; elimination of 
the provisions that contracts primarily 
for the sale of timber are subject to the 
Act; and a limitation of the application 
of section 4(c) of the Act to situations 
where the successor contractor performs 
the contract in the same locality as the 
predecessor contractor.
DATES: Comments (three copies) must be 
received on or before October 13,1981. 
ADDRESS: Comments should be sent to 
William M. Otter, Administrator, Wage 
and Hour Division, Employment 
Standards Administration, U.S. 
Department of Labor, Room S-3502, 200 
Constitution Avenue NW ., Washington, 

N  D.C. 20210.
FOR FURTHER INFORMATION CONTACT: 
William M. Otter, Administrator, Wage 
and Hour Division, Employment 
Standards Administration, U.S. 
Department of Labor, Room S-3502, 200 
Constitution Avenue NW ., Washington,
D.C. 20210 (telephone: 202-523-8305). 
SUPPLEMENTARY INFORMATION: On 
December 28,1979, a proposal was 
published in the Federal Register (44 FR

77036) to make certain revisions to 29 
CFR Part 4, Service Contract Act; Labor 
Standards for Federal Service Contracts. 
The purpose of these changes was to 
revise, update, and clarify this 
Regulation.

Interested persons were afforded the 
opportunity to submit comments to the 
Wage and Hour Division within 60 days 
after publication of the notice in the 
Federal Register. Subsequently, notices 
were published in the Federal Register 
extending the time for public comment 
until October 24,1980.

On January 16 and 19,1981, revised 
Part 4 was published in the Federal 
Register (46 FR 4320; 46 FR 4886) as a 
final rule. However, pursuant to the 
President’s Memorandum of January 29, 
1981, the Department published a notice 
in the Federal Register on February 12, 
1981 (46 FR 11971), delaying 
implementation of this regulation until 
April 17,1981. The Department further 
delayed its implementation until August
15,1981, in order to permit 
reconsideration pursuant to Executive 
Order 12291. See 46 FR 18973 (March 27, 
1981); 46 FR 23739 (April 28,1981), 46 FR 
33515 (June 30,1981); 46 FR 36140 (July
14,1981). During this period, the 
Department conducted a thorough 
review of the regulation and is 
proposing appropriate changes as 
contained in this document. By separate 
document, the effective date of the 
regulation published in January 1981 is 
being further delayed until action is 
taken on this proposal.

It has been concluded, in accordance 
with Executive Order 12291, that the 
proposed changes are the most cost 
effective, efficient, and least 
burdensome alternatives consistent with 
the purpose of the statute and, 
accordingly, are of the greatest net 
benefit to society.

The regulations proposed today would 
not appear to require a regulatory 
impact analysis under the Executive 
Order since these changes will result in 
substantial cost savings annually for 
both contractors and die government 
while still assuring protection of local 
wage rates and effective enforcement of 
the Act. Because of the importance to 
the government and the public of the 
issues involved, the Department has, 
nevertheless, concluded that the 
regulation should be deemed a "major”  
rule for purposes of Executive Order 
12291. The Department’s initial 
regulatory impact analysis and the 
initial regulatory flexibility analysis 
assessing the impact of the proposed 
changes on small entities, as required by 
the Regulatory Flexibility Act, are 
summarized after the discussion below 
of the proposed changes.

Revisions are proposed to sections 4.3, 
4.4, and 4.53, to provide for a “ two-step” 
procedure for the issuance of wage 
determinations in situations where the 
geographic place of contract 
performance is unknown at the time bid 
solicitations are issued. After reviewing 
the decision in Southern Packaging and 
Storage Co. v. United States, 618 F. 2d 
1088 (4th Cir. 1980), it was determined 
that some mechanism should be devised 
to issue wage determinations, to the 
extent feasible, for the various localities 
where the contract may be performed. 
Accordingly, under this proposal it is 
proposed that, except where it is 
impracticable, the following procedure 
will be used: First, the contracting 
agency would issue an initial 
solicitation with no wage determination. 
Potential bidders and their locations will 
then be identified, and appropriate wage 
determinations for all locations will be 
issued by the Department to be attached 
to the solicitation. The successful bidder 
would be required to observe the 
applicable wage determination for its 
location identified in the first step, 
which would be incorporated in the 
contract. This would ensure that a 
contract would continue to be covered 
by a wage determination if a contractor 
later changes the place of contract 
performance.

Since this proposal would be most 
effective if a corresponding change is 
made in procurement regulations to 
comport with the new procedures and to 
exclude participation by any new 
bidders at the second step, specific 
comments and suggestions are 
requested from affected contracting 
agencies as to the practicality of the 
proposal.

It is our intent to issue wage 
determinations that are more responsive 
to contract requirements by establishing 
wage ratesvto the extent possible, for all 
classifications requested by the 
agencies. This should reduce the 
frequency of cases requiring 
conformance actions because a 
classification not listed on a wage 
determination will perform on a 
contract. In this regard, it is proposed to 
add a new paragraph (c) to § 4.51 which 
explains the procedures used for 
deriving wage rates through slotting, a 
generally accepted technique in wage 
and salary administration which is used 
extensively under the Federal pay 
system. This approach is considered to 
provide a reasonable extrapolation of 
the rate that would otherwise be found 
to prevail and is deemed acceptable as 
the best information available for 
establishing a prevailing rate where a 
classification is not included in survey
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data but is required in the performance 
of a contract.

Substantive revisions have been 
proposed in § 4.6(b)(2) in order to 
simplify the method of conforming wage 
rates and/or fringe benefits for 
classifications which are not listed on 
an applicable wage determination. In 
addition, the contractor may, without 
the approval of the Department, conform 
wage rates and fringe benefits which 
were the subject of a previous 
conformance action by indexing the 
previous rateg by an amount equal to 
the average percentage increase 
between the rates specified for the 
classifications in the current wage 
determination and those contained in 
the previously applicable wage 
determination.

A  revision to § § 4.6(m) and 4.7 would 
provide a contractor with notice in his 
contract of the rulings and 
interpretations of the Act which are 
contained in this part, and which are 
followed by the Department in fire 
administration and enforcement of the 
Act, but would not provide that these 
rulings are incorporated in the contract.

Section 4.11 is proposed to be revised 
to make it clear that decisions under the 
National Labor Relations Act, as 
amended, regarding “good faith” 
bargaining may be used in determining 
whether a collective bargaining 
agreement was reached as a result of 
“arm’s length negotiations,” within the 
meaning of section 4(c) of the Act.

It is proposed to modify §§ 4.110,
4.132, and other appropriate sections to 
eliminate the provisions which had 
stated that a'bid specification 
principally for services was covered in a 
contract which was not principally for 
services. After consideration of this 
question, the Department determined 
that the Act should not apply to service 
specifications in contracts whose 
principal purpose is not the furnishing of 
services.

After a careful review, the 
Department considers that the Act, 
which applies to any contract “the 
principal purpose of which is to furnish 
services * * * through the use of 
service employees,”  applies only to 
contracts principally for services which 
are performed principally by service 
employees. Sections 4.110,4.111, and 
4.113 would therefore be revised 
accordingly. Section 4.113 would explain 
that in determining whether a contract is 
performed principally by service 
employees, the determination would 
ordinarily be made on the basis of 
whether the service employees comprise 
a majority of total projected 
employment or staff years on the 
contract. In close cases or where

employment cannot be predicted, the 
Department of Labor would consider 
other factors such as the nature of the 
contract work and how integral the 
work performed by service employees is 
to the contract

It is envisioned that research and 
development (R & D) contracts would 
not generally be subject to the A ct under 
this proposed revision, since the 
contract services are normally 
performed principally by professional 
employees. In any event, it appears from 
our examination of the legislative 
history that Congress did not intend that 
R & D contracts would be subject to the 
Act (see H.R. Rep. No. 1495,88th Cong., 
2d Sess. 5 (1964)). For this reason, 
section 4.123(e)(4) would exempt 
contracts for R & D services. In light of 
the Congressional intent, this exemption 
would be consistent with the Act’s 
remedial purpose. Furthermore, although 
the Department has often issued wage 
determinations for R & D contracts, most 
such contracts do not contain S C A  wage 
determinations. We have been advised 
by the contracting agencies that without 
such an exemption, they would be 
unable to procure R & D  contracts in 
many instances, particularly from 
universities. Because of the great 
government need for such contracts, it 
appears that such an exemption would 
be necessary and proper in the public 
interest and to avoid the serious 
impairment of government business.

However, the exemption does not 
apply to contracts for operations and 
maintenance of government testing or 
similar research facilities or support 
services for such facilities, which may 
be funded under the broad category of 
R & D funding, but which have 
traditionally been subject to SC A .

Section 4.114 would be revised to 
make it clear that a prime contractor is 
liable for underpayments by its 
subcontractor, but that enforcement 
sanctions will be applied to the prime 
contractor only where appropriate under 
the circumstances of the case.

Section 4.117 (formerly § 4.122 of the 
current regulations), which concerns the 
application of the exemption in section 
7(2) of the A ct for work subject to, the 
Walsh-Healey Act, had been reserved 
pending completion of an indepth 
review of the long-standing controversy 
as to whether the Service Contract Act 
or the Walsh-Healey Act applies to 
.major overhaul and modification 
contracts. Guidelines are now proposed 
to determine when overhaul or 
modification of equipment is so 
extensive as to constitute manufacturing 
subject to the Walsh-Healey Act, rather 
than the Service Contract Act. Work of 
a routine maintenance, tune-up, repair,

inspection, etc., nature would continue 
to be subject to the Service Contract 
Act.

A  new § 4.123(e) is proposed to 
provide the following exemption from 
the Act:

(1) Contract requirements for the 
maintenance or repair of automated 
data processing equipment, including 
office information systems, procured 
pursuant to public Law 89-306 (40 U .S.C. 
759);

(2) Contract requirements for the 
maintenance and repair of scientific and 
medical apparatus or equipment which 
has automated data processing or other 
high technology as an essential element;

(3) Contract requirements for the 
maintenance and repair of office/ 
business machines where such 
maintenance and repair is performed by 
the manufacturer or supplier of the 
equipment.

This exemption is proposed because 
of our information that the affected 
employees are relatively highly paid in 
accordance with varied, complex, and 
intricately structured merit pay systems; 
that, in the absence of this exemption, 
there is likely to be serious adverse 
impact on the operations of the 
Government such as the potential 
curtailment of crucial programs and 
services, many of which are critical to 
national defense and security, as a 
result of certain segments of the 
industry ceasing to do business with the 
Government that the preponderance of 
total industry contracts with the Federal 
Government are for commercial 
products and service of those products 
at standard commercial prices; that the 
maintenance and repair of equipment 
furnished to the Government constitutes 
a minor proportion of total business, is 
of an “on-call nature” and, therefore, is 
sporadic and intermittent; and that the 
employees in question are not 
principally assigned to Federal 
Government contract work but perform 
such work as an integral part of their 
day-to-day duties of servicing 
equipment in commercial 
establishments.

It has been determined, pursuant to 
the Secretary’s authority in section 4(b) 
of the Act, that it is necessary and 
proper in the public interest and to 
avoid the serious impairment of 
Government business to provide such 
exemption from all the provisions of the 
Service Contract Act. This exemption is 
also found to be not inconsistent with 
the remedial purpose of the Act to 
protect prevailing labor standards in 
that, because of the nature of the 
procurements, it will not result in the 
award of contracts to contractors who



cut workers’ wages as the mechanism to 
achieve competitive advantage through 
lower bid prices.

It is proposed to revise § § 4.130(a) and 
4.131(f) and other appropriate sections 
to eliminate the provisions regarding 
coverage of contracts for the sale of 
timber from Federal land. After a further 
review of this matter, the Department 
concluded that the services provided 
under such contracts are generally only 
incidental to the principal purpose of the 
contract which is the sale of timber.
After reviewing the Organic Act of 1897, 
the National Forest Management Act of 
1976, and their relationship to the 
Service Contract Act, there is no 
indication that timber sales contracts 
are predominately service oriented. O f  
course, in an unusual case, a contract • 
may in fact be principally for some other 
purpose such as clearing of land or ■ 
removal of dead timber, and be subject 
to the Act.

It is proposed to revise § § 4.110(b) 
and 4.131(f) to olarify that contracts 
involving the disposal of property are 
subject to the Act only where the facts 
show that the principal purpose of the 
contract is the furnishing of demolition, 
dismantling, and/or removal services, as 
distinguished from contracts where 
removal is incidental to sale of salvage 
material.

Section 4.133(b) would be revised to 
include visitor information services 
within the exemption for 
concessionaires serving visitors to 
Federal facilities, such as those of the 
National Park Service. Another 
proposed revision would permit 
inclusion of incidental requirements, 
such as maintenance of Government 
property, in exempt concession 
contracts, but would provide that 
substantial requirements other than 
those activities stated would not be 
within the exemption.

A  revision is proposed to § 4.163(g) to 
limit the application of the principles 
regarding contract reconfiguration to 
cases where the new or consolidated 
contract is primarily for services 
furnished under a predecessor contract. 
Where there is more than one 
predecessor contract, the collective 
bargaining agreement of the one which 
wds for the predominant part of the 
services of the new or consolidated 
contract would control. This revision is 
considered to be consistent with the 
language of section 4(c) of the Act, 
which applies to successor contracts 
“under which substantially the same 
services are furnished * * * .” This 
interpretation will address such 
situations as where there is more than 
one predecessor contract and therefore 
more than one predecessor collective

bargaining agreement which would 
otherwise be applicable to a contract.

Revisions are proposed to § 4.163(i) 
and num erous other affected sections to 
limit the application of the 
successorship provisions of section 4(c) 
of the Act to successor contracts which 
are performed in the same locality as 
the predecessor contract. This issue has 
been considered on several occasions 
since enactment of section 4(c) in 1972.
It appears that the Department’s prior 
interpretation that section 4(c) has no 
such limitation may have added 
problems to the procurement process. 
Specifically, the regulations have 
heretofore required a successor 
contractor performing contract services 
at its own facility in a different locality 
from that in which its predecessor 
contractor performed to pay imported 
collectively bargained rates. This had 
the potential of disrupting locally 
prevailing wages, and impairing the 
successor contractor’s own pay 
structure and labor relations. Increased 
costs to the Government were likely. 
After reconsideration of the regulations 
in accordance with Executive Order 
12291, the Department has determined 
that limiting the successorship 
provisions to successor contracts 
performed “in the same locality’’ as the 
predecessor contract will satisfy the 
statutory requirements of section 4(c) of 

- the Act. Under this interpretation, 
section 4(c) would continue to apply to 
contracts performed at the contractor’s 
plant but in the same general locality as 
the predecessor contract.

Section 4.168(b) would be revised to 
provide that normally a contractor need 
not compensate employees for 
maintenance of “wash and wear” 
uniforms which can be routinely washed 
with personal garments and meet 
certain other conditions.
Summary of Preliminary Regulatory 
Impact and Regulatory Flexibility 
Analysis

The Department has prepared its 
preliminary regulatory impact analysis 
to identify and quantify the cost impact 
of the proposed changes and various 
alternatives that were explored and to 
inform the public of the economic 
considerations behind these proposed 
revisions in accordance with Executive 
Order 12291.

The new proposal must also consider 
the Regulatory Flexibility Act of 1980. 
This Act requires agencies to prepare 
regulatory flexibility analyses and to 
develop flexible alternatives whenever 
possible in drafting regulations that will 
have “ a significant economic impact on 
a substantial number of small entities.” 
The analysis, which is summarized

below, also meets the requirements set 
forth for assessing the economic impact 
of the proposed changes in the Service 
Contract Act regulations on small 
entities as required under the Regulatory 
Flexibility Act.
A . S C A  Coverage and Exemption Issues

There are several important proposed 
changes affecting coverage and 
exemptions under the Act including (1) 
the proposed exemption of research and 
development contracts; (2) the proposal 
to cover contracts under S C A  only when 
the work is performed principally 
through service workers; (3) the 
proposed exemption of maintenance and 
repair services on ADP and high 
technology scientific and medical 
apparatus or equipment and on office/ 
business machines when performed by 
the manufacturer or supplier; (4) the 
proposal not to generally apply the Act 
to timber sales contracts; and (5) the 
proposed coverage of bid specifications 
for services only in instances where the 
contract as a whole is principally for 
services. Together, the proposed 
coverage changes should result in 
substantially lower costs on federal 
contracts amounting to at least $240 
million annually.

The major economic concern of 
industries and procuring agencies faced 
with potential S C A  coverage is that the 
wage determinations required by the 
Service Contract Act would add to the 
costs of federal contracts. Therefore, we 
attempted to assess the impact of S C A  
coverage (and hence the potential cost 
savings from the absence of S C A  
coverage) using a wage analysis that 
compared S C A  wage determinations to 
a range of wages found for similar 
service occupations in each area. Under 
this methodology, the portion of the 
wage distribution that lies below each 
S C A  wage rate provides a measure of 
the possible wage cost savings in the 
absence of S C A  coverage. This 
approach thus recognizes that even if 
wages are set at the mean or median 
wage, government contracting costs 
could still be increased to the extent 
that contractors could not pay wages 
below the prevailing rate.

For our sample of 23 technical and 
clerical occupations and 30 areas from 
area wage surveys conducted by the 
Bureau of Labor Statistics (BLS), every 
observed wage in the BLS Survey which 
fell below the level of the relevant S C A  
wage determination was identified. All 
wages below the S C A  rate were then 
subtracted from the S C A  determination 
for each occupational class in each city. 
Summing these differences and dividing 
by the number of workers below the
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S C A  rate and the average wage in the 
relevant sample produced an estimate of 
the percentage increase in wages - 
resulting from S C A  for each occupation 
in each city. These individual estimates 
were next averaged across areas and 
occupations to prpvide a single
representative estimate of 4.17 percent 
as the wage impact of S C A  coverage for 
these clerical and technical occupations. 
The results using this methodology 
suggest that there may be some modest 
upward pressure on wages from S C A  
requirements, but its magnitude is not as 
large as is sometimes asserted.

This percentage increase was used to 
represent the possible wage cost effects 
from S C A  provisions for (1) the 
proposed exemption of R&D contracts;
(2) the proposed change in the 
Department’s coverage interpretation of 
specifications for services which are 
part of contracts for supply or other 
purposes (except those relating to 
timber sales contracts and the repair 
and maintenance of ADP and high 
technology scientific and medical 
equipment); and (3) coverage revisions 
concerning contracts performed 
principally through the use of service 
employees. Wage increases from 
coverage of timber sales contracts are 
estimated using this methodology but 
with different data applicable to the 
special occupations used in such 
contracts and rural areas. Finally, we 
have specific data on the ADP and high 
technology industry with which to 
estimate the expected wage cost impact.

With these wage impact estimates, the 
cost impact of alternative options were 
derived by multiplying the estimated 
wage increases for each contract type 
by the share of total contract costs paid 
to services employees. The estimated 
labor cost savings from the proposed 
revisions over the alternative 
regulations published in January 1981 for 
each coverage and exemption issue 
were then calculated directly from these 
cost estimates. Specific applications of 
this methodology to the coverage and 
exemption areas under review and 
resulting cost estimates are presented in 
the preliminary regulatory impact 
analysis. Since many of the proposed 
changes partially overlap each other in 
terms of their impact on covered 
contracts, the expected cost savings 
must be examined in tandem. Together, 
the proposed changes in coverage, and 
exemptions if adopted, would result in 
substantial cost savings for both 
government and contractors amounting 
to about $240 million per year.

B. Locality o f Wage Determinations
For a small percentage of wage 

determinations, the place of

performance of the contract is unknown 
at the time of bid solicitation because 
the contract will be performed at the 
location of the successful bidder’s 
facility. Accordingly, the proper locality 
to use for these wage determinations is 
problematic.

The Department of Labor in recent 
years has generally issued wide-area, 
composite wage determinations 
encompassing all of the localities in 
which potential bidders would be 
located. The composite area could be a 
cluster of counties, a state, a region, or 
even the entire country. “Averaging” 
across localities would tend to raise 
contracting costs.

After further consideration of a recent 
court decision in Southern Packaging 
and Storage Co. vs. United States 
generally prohibiting nationwide rates 
except in extraordinary cases and the 
problems of issuing wage 
determinations which do not reflect 
locally prevailing rates, the Department 
now proposes to implement a two-step 
procedure that would generally result in 
wage determinations for the various 
localities of the potential bidders.

In addition, the proposed revisions 
would limit the application of the 
successorship provisions of section 4(c) 
of the Act to successor contracts which 
are performed in the same locality as 
the predecessor contract. The current 
interpretation as expressed in the 
January regulation imposes no such 
limitation, thereby requiring a successor 
contractor performing services at its 
own facility in a different locality from 
its predecessor contractor to pay 
collectively bargained rates from a 
different locality. This had the potential 
of disrupting locally prevailing wages, 
resulting in increased government costs.

While it was not possible with 
available data to quantify the cost 
impact, the Department believes that 
these proposed changes will lower 
government contracting costs 
significantly and better assure that S C A  
determinations reflect prevailing wages 
found in local labor markets, as 
contemplated by the statute.

C. Cost Impact on Sm all Entities
Much of these costs savings would be 

passed on to small contractors who 
make up a large part of the federal 
contracting universe. For example, 
Employer Information Reports filed in 
1979 by all federal contractors with at 
least 50 employees and a $50,000 or 
more contract show that even at these 
thresholds, about 70 percent of the 
remaining federal contractors were 
firms with fewer than 250 employees. 
This included 3,221 small employers 
with 50-99 employees and 5,889 slightly

larger firms with 100-249 employees. In 
the logging industry, the proportion of 
small contractors is even larger. About 
80 percent of the logging operations 
were in establishments having fewer 
than 100 employees. Thus, even if costs 
are proportionate for small and large 
contractors, there would be a large 
reduction expected in contracting costs 
for smaller contractors.

Also, the proposed revision in the 
principal purpose test to apply S C A  to 
contracts performed principally through 
service employees is expected to 
differentially impact small entities. 
While exclusion from coverage is based 
on the number and percentage of service 
employees, this correlates to some 
extent with the size of the contract.
Thus, smaller size contracts are more 
likely candidates for this exclusion. 
Federal Procurement Data System data 
for Fiscal Year 1979 indicates that 
nearly 37 percent of contractors had 
contracts Under $50,000 while 48 percent 
held contracts under $100,000. While the 
proportion of these small contracts 
which are awarded to small firms is 
unknown, smaller firms are probably 
heavily represented in the smaller 
contracts. Thus, smaller entities can be 
expected to benefit relatively more from 
the proposed majority test for 
determining coverage. For all of these 
reasons, while we cannot develop 
numerical cost estimates, the 
Department believes that substantial 
cost savings would accrue to small 
contractors, if the proposed changes 
were adopted.

D. Summary

The proposed revisions discussed 
above will result in substantial cost 
savings of at least $240 million annually 
for both contractors and the government 
while still assuring protection of local 
wage rates and practices. The changes 
will have a substantial beneficial impact 
on small contractors.

Copies of the complete analysis may 
be obtained from the Deputy 
Administrator, Wage and Hour Division, 
U.S. Department of Labor, 200 
Constitution Avenue N.W ., Washington, 
D.C. 20210. The Department requests 
comments and additional information on 
all economic assumptions used in the 
analysis as well as any alternative 
suggestions designed to achieve the 
objectives of Executive Order 12291 at 
lower costs.

Accordingly, it is proposed to revise 
29 CFR Part 4 as set forth below.
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Signed at Washington, D .C ., on this 10th 
day of August, 1961.
Raymond J. Donovan,
Secretary o f Labor.
Robert B. Collyer,
Deputy Under Secretary fa r Employment 
Standards.

PART 4—LABOR STANDARDS FOR 
FEDERAL SERVICE CONTRACTS
Subpart A—Service Contract Labor 
Standards Provisions and Procedures

Sec.
4.1 Purpose and scope.
4.1a Definitions and use of terms.
4.1b Payment of minimum compensation 

based on collectively bargained wage 
rates and fringe benefits applicable to 
employment under predecessor contract.

4.2 Payment of minimum wage specified in 
section 8(a)fl} of the Fair Labor 
Standards A ct o f 1938 under all service 
contracts.

4.3 W age determinations.
4.4 Notice o f  intention to make a service 

contract.
4.5 Contract specification of determined 

minimum wages and fringe benefits.
4.6 Labor standards clauses for Federal 

service contracts exceeding $2,500.
4.7 Labor standards clause for Federal 

service contracts not exceeding $2,500.
4.8 Notice of awards.
4.9 [Reserved)
4.10 Substantial variance proceedings under 

section 4(c) of the A ct.
4.11 Arm ’s-length proceedings.
4.12 Substantial interest proceedings.

Subpart B—-Wage Determination 
Procedures
4.50 Types of wage and fringe benefit 

determinations.
4.51 Prevailing in the locality 

determinations.
4.52 Collective bargaining agreement 

(successorship) determinations.
4.53 Locality basis of w age and fringe 

benefit determinations.
4.54 Issuance and revision of wage 

determinations.
4.55 Review  and reconsideration o f wage 

determinations.

Subpart C—Application of the McNamara- 
O’Hara Service Contract Act

Introductory
4.101 O fficial rulings and interpretations in 

this subpart.
4.102 Administration of the A ct.
4.103 The A ct.
4.104 W hat the A c t provides, generally,
4.105 The A ct as amended.
4.106 [Reserved}

Agencies Whose Contracts May Be Covered
4.107 Federal contracts.
4.108 District, of Columbia contracts.
4.109 [Reserved}

Covered Contracts Generally
4.110 W hat contracts are covered. .
4.111 Contracts "to furnish services’*.
4.112 Contracts to furnish services “ in the 

United States".

Sec.
4.115 Contracts to furnish services “through 

the use of service employees” .
4.114 Subcontracts.

Specific Exclusions
4.115 Exemptions and exceptions generally.
4.116 Contracts for construction activity.
4.117 Work subject to requirement« of 

Walsb-Healey Act.
4.118 Contracts for carriage subject to 

published tariff rates.
4.119 Contracts for services o f 

communications companies.
4.126 Contracts for public utility services.
4.121 Contracts for individual services.
4.122 Contracts for operation of postal 

contract stations.
4.123 Administrative limitations, variations, 

tolerances, and exemptions.Particular Application o f Contract CoveragePrinciples
4.130 Types of covered service contracts 

illustrated.
4.131 Furnishing services involving more 

than use of labor.
4.132 Services and other items to be 

furnished under a single contract.
4.133 Beneficiary of contract services.
4.134 Contracts outside the Act’s coverage.
4.135 [Reserved)
4.136 [Reserved]
4.137 [Reserved)
4.138 [Reserved)
4.139 [Reserved]Determining Amount o f Contract
4.146 Significance of contract amount
4.141 General criteria for measuring amount
4.142 Contracts in an indefinite amount.Changes in Contract Coverage
4.143 Effects of changes or extensions of 

contracts, generally.
4.144 Contract modifications affecting 

amount.
4145 Extended term contracts.Period of Coverage
4146 Contract obligations after award, 

generally;
4147 [Reserved]
4146 [Reserved)
4149 [Reserved]:

Em p loyees C ove red  by th e  A c t
4.150 Employee coverage generally.
4.151 Employees covered’ by provisions of 

section 2(a).
4.152 Employees subject to-prevailing 

compensation provisions of sections 2(a) 
(1) and (2) and 4(c).

4.153 Inapplicability of prevailing 
compensation provisions to some 
employees.

4154 Employees covered by sections 2(a)
(3) and (4).

4.155 Employee coverage does not depend 
on form of employment contract.

4.156 Employees in bona fide executive, 
administrative, or professional capacity,.

Subpart D— C om pensa tion  S tandards
4.159 General minimum wage.
4160 Effect of section 6(e) of the Fair Labor 

Standards Act.
4161 Minimum monetary wages under 

contracts exceeding $2,500.

Sec.
4162 F ringe b en efits under con tracts  

e x ce ed in g  $2,500.
4163 Section. 4(c) o f  the A c t .
4164 [R eserved)

Co m p lia n ce W ith  C om pen sation Stand ards

4165 W a g e  p aym en ts a n d  frin ge ben efits—  
in general.

4 1 0 6  W a g e  p aym ents— unit o f paym ent. 
4167 W a g e  p aym en ts— m edium  erf paym ent.
4.168 W a g e  p aym en ts— deductions from  

w ages paid.
4.169 Wage payments— work subject to 

different rates.
4.170 Fu rn ish ing fringe b en efits or 

equivalents.
4171 “ B ona fide”  fringe benefits.
4.172 M eetin g requirements in particular  

fringe b en efits— in general.
4.173 M eetin g requirem ents for va ca tio n  

fringe benefits.
4174 M eetin g requirem ents for h olid ay  

fringe benefits.
4.175 M eetin g requirem ents for health, 

w elfare, an d /or pension benefits.
4.176 Paym ent o f fringe b en efits to  

tem porary a n d  part-tim e em ployees.
4177 D ischargin g fringe benefit obligations  

by equivalent m eans.
4.178 Com pu tation o f hours w orked.
4179 Id entification o f  con tract w ork.

O vertim e P a y  o f C o vered  E m p lo yees

4180 O v ertim e p a y — in general.
4182 O vertim e p a y  p rovision s o f other

A c t s .
4.182 O v ertim e p a y  o f service em ployees  

entitled to  fringe ben efits.

N otice to Em p lo yees

4.183 Em p loyees m ust be notified: o f  
com pensation required.

4184' Posting o f  notice.

R ecords

4.185 R ecordkeeping requirements.
4186 [Reserved]

Subpart E—Enforcem ent
4187 R ecovery o f underpaym ents.
4.188 Ineligjbirity for further contracts w hen  

violations occur.
4.189 A d m in istra tive  proceed ings relating to 

enforcem ent o f  labor stan dard s.
4 ! !§0 C o n tra ct cancellation .
4.191 Co m p lain ts and com p lian ce  

assistan ce.
A u thority: 41 U .S .C . 351, et seq., 79 Sta t. 

1034, as am ended in 86 Sta t. 789, 90 Sta t.
235® 41 U .S .C . 38 and 39; a n d  5 U Ü .C . 301.

Subpart A—Service Contract Labor 
Standards Provisions and Procedures

§ 4.1 Purpose and scope.

This part contains the Department of 
Labor’s rules relating to the 
administration of the McNamara- 
O ’Hara Service Contract Act of 1965, as 
amended, referred to hereinafter as the 
Act. Rules of practice for administrative 
proceedings under the Act and for the 
review of wage determinations are 
contained in Part 6 of this chapter. See
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Part 1925 of this title for the safety and 
health standards applicable under the 
Service Contract Act.

§ 4.1a Definitions and use of term s.
A s used ip this part unless otherwise 

indicated by the context—
(a) “Act,” “Service Contract A c t ” 

McNamara-O’Hara Act, or “Service 
Contract Act of 1965” shall mean the 
Service Contract Act of 1965 as 
amended by Public Law 92-473, 86 Stat. 
789, effective October 9,1972, Pub. L  93- 
57, 87 Stat 140, effective July 6,1973, 
and Pub. L. 94-489,90 Stat. 2358, 
effective October 13,1976 and any 
subsequent amendments thereto.

(b) “Secretary” includes the Secretary 
of Labor, the Deputy Under Secretary 
for Employment Standards, and their 
authorized representatives.

(c) “Administrator” means the 
Administrator of the Wage and Hour 
Division, or the authorized 
representative as set forth in this part. In 
the absence of the Wage-Hour 
Administrator, the Deputy 
Administrator of the Wage and Hour 
Division is designated to act for the 
Administrator under this part. Except as 
otherwise provided in this part, the 
Assistant Administrator for Government 
Contract Wage Standards is the 
authorized representative of the 
Administrator for the performance of 
functions relating to the making of wage 
determinations and the enforcement of 
the Service Contract Act of 1965, as 
amended, and this part

(d) "Office of Government Contract 
Wage Standards” or “O G C W S” means 
the organizational unit in the Wage and 
Hour Division, Employment Standards 
Administration, to which is assigned the 
performance of functions of the 
Secretary under the Service Contract 
Act of 1965 as amended.

(e) “Contract” includes any contract 
subject wholly or in part to the 
provisions of the Service Contract Act of 
1965 as amended, and any subcontract 
of äny tier thereunder. (See §§ 4.107- 
4.134.)

(f) “Contractor” includes a 
subcontractor whose subcontract is 
subject to provisions of the Act. Also, 
the term "employer" means, and is used 
interchangeably with, the terms 
“contractor” and “ subcontractor” in 
various sections in this part. The U.S. 
Government, its agencies, and 
instrumentalities are not contractors, 
subcontractors, employers or joint 
employers for purposes of compliance 
with the provisions of the Act.

(g) “Affiliate” or “affiliated person”  
includes a spouse, child, parent, or other 
close relative of the contractor or 
subcontractor; a partner or officer of the

contractor or subcontractor; a 
corporation closely connected with a 
contractor or subcontractor as a parent, 
subsidiary, or otherwise; and an officer 
or agent of such corporation. An  
affiliation is also deemed to exist where, 
directly or indirectly, one business 
concern or individual controls or has the 
power to control the other or where a 
third party controls or has the power to 
control bothr

(h) "Wage determination” includes 
any determination of minimum wage 
rates or fringe benefits made pursuant to 
the provisions of sections 2(a) and 4(c) 
of the Act for application to the 
employment in a locality of any class or 
classes of service employees in the 
performance of any contract in excess of 
$2,500 which is subject to the provisions 
of the Service Contract Act of 1965.

§ 4.1b Paym ent o f minimum com pensation 
based on collectively bargained wage rates  
and fringe benefits applicable to  
em ploym ent under predecessor co n trac t

(a) Section 4(c) of the Service Contract 
Act of 1965 as amended provides special 
minimum wage and fringe benefit 
requirements applicable to every 
contractor and subcontractor under a 
contract which succeeds a contract 
subject to the Act and under which 
Substantially the same services as under 
the predecessor contract are furnished 
in the same locality. Section 4(c) 
provides that no such contractor or 
subcontractor shall pay any service 
employee employed on the contract 
work less than the wages and fringe 
benefits provided for in a collective 
bargaining agreement as a result of 
arms-length negotiations, to which such 
service employees would have been 
entitled if they were employed under the 
predecessor contract, including accrued 
wages and fringe benefits and any 
prospective increases in wages and 
fringe benefits provided for in such 
collective bargaining agreement. If, 
however, the Secretary finds after a 
hearing in accordance with the 
regulations set forth in § 4.10 of this 
subpart and Part 6 of this title that in 
any of the foregoing circumstances such 
wages and fringe benefits are 
substantially at variance with those 
which prevail for service of a character 
similar in the locality, those wages and/ 
or fringe benefits in such collective 
bargaining agreement which are found 
to be substantially at variance shall not 
apply, and a new wage determination 
shall be issued.

If the contract has been awarded and 
work begun prior to a finding that the 
wages and/or fringe benefits in a 
collective bargaining agreement are 
substantially at variance with those

prevailing in the locality, the payment 
obligation of such contractor or 
subcontractor with respect to the wages 
and fringe benefits contained in the new 
wage determination shall be applicable 
as of the date of the Administrative Law 
Judges' decision or, where the decision 
is appealed, the date of the decision of 
the Board of Service Contract Appeals. 
(See also § 4.163(c).)

(b) Pursuant to section 4(b) of the Act, 
the application of section 4(c) is made 
subject to the following variation in the 
circumstances and under the conditions 
described: The wage rates and fringe 
benefits provided for in any collective 
bargaining agreement applicable to the 
performance of work under the 
predecessor contract which is 
consummated during the period of 
performance of such contract shall not 
be effective for purposes of the 
successor contract under the provisions 
of section 4(c) of the Act or under any 
wage determination implementing such 
section issued pursuant to section 2(a) of 
the Act, if—

(1) In the case of a successor contract 
for which bids have been invited by 
formal advertising, notice of the terms of 
such new or changed collective 
bargaining agreement is received by the 
contracting agency less than 10 days 
before the date 9et for opening of bids, 
provided that the contracting agency 
finds that there is not reasonable time 
still available to notify bidders; or

(2) Notice of the terms of a new or 
changed collective bargaining 
agreement is received by the agency 
after award of a successor contract to 
be entered into pursuant to negotiations 
or as a result of the execution of a 
renewal option c m * an extension of the 
initial contract term, provided that the 
contract start of performance is within 
30 days of such award or renewal option 
or extension. If the contract does not 
specify a start of performance date 
which is within 30 days from the award, 
and/or performance of such 
procurement does not commence within 
this 30-day period, any notice of the 
terms of a  new or changed collective 
bargaining agreement received by the 
agency not less than 10 days before 
commencement of the contract will be 
effective for purposes of the successor 
contract under section 4(C); and

(3) The limitations in paragraph (b) (1) 
or (2) of this section shall apply only if 
thè contracting officer has given both 
the incumbent (predecessor) contractor 
and his employees’ collective bargaining 
representative written notification at 
least 30 days in advance of all 
applicable estimated procurement dates, 
including issue of bid solicitation, bid
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opening, date of award, commencement 
of negotiations, receipt of proposals, or 
the commencement date of a contract 
resulting from a negotiation, option, or 
extension, as the case may be.

§ 4.2 Paym ent o f minimum wage specified  
in section 6(a)(1) o f the Fair Labor 
Standards Act o f 1938 under all service 
contracts.

Section 2(b)(1) of the Service Contract 
Act of 1965 provides in effect that, 
regardless of contract amount, no 
contractor or subcontractor performing 
work under any Federal contract the 
principal purpose of which is to furnish 
services through the use of service 
employees shall pay any of his 
employees engaged in such work less 
than the minimum wage specified in 
section 6(a)(1) of the Fair Labor ,
Standards Act of 1938, as amended 
($2.65 per hour beginning January 1,
1978, $2.90 per hour beginning January 1,
1979, $3.10 per hour beginning January 1,
1980, and $3.35 per hour after December 
31,1980).

§ 4.3 W age determ inations.
(a) The minimum monetary wages and 

fringe benefits for service employees 
which the Act requires to be specified in 
contracts and bid solicitations subject to 
Section 2(a) thereof will be set forth in 
wage determinations issued by the 
Administrator. Wage determinations 
shall be issued as soon as 
administratively feasible for all 
contracts subject to section 2(a) of the 
Act, and will be issued for all contracts 
entered into under which more than 5 
service employees are to be employed.

(b) Such wage determinations will set 
forth for the various classes of service 
employees to be employed in furnishing 
services under such contracts in the 
appropriate localities, minimum 
monetary wage rates to be paid and 
minimum fringe benefits to be furnished 
them during the periods when they are 
engaged in the performance of such 
contracts, including, where appropriate 
under the Act, provisions for 
adjustments in such minimum rates and 
benefits to be placed in effect under 
such contracts at specified future times. 
The wage rates and fringe benefits set 
forth in such wage determinations shall 
be determined in accordance with the 
provisions of sections 2(a)(1), (2), and
(5), 4(c) and 4(d) of the Act from those 
prevailing in the locality for such 
employees, with due consideration of 
the rates that would be paid for direct 
Federal employment of any classes of 
such employees whose wages, if 
federally employed, would be 
determined as provided in 5 U .S.C. 5341 
or 5 U.S.C. 5332, or from pertinent

collective bargaining agreements with 
respect to the implementation of section 
4(c). The wage rates and fringe benefits 
so determined for any class of service 
employees to be engaged in furnishing 
covered contract services in a locality 
shall be made applicable by contract to 
all service employees of such class 
employed to perform such services in 
the locality under any contract subject 
to section 2(a) of the Act which is 
entered into thereafter and before such 
determination has been rendered 
obsolete by a withdrawal, modification, 
or supersedure.

(c) Generally, wage determinations 
issued for solicitations or negotiations 
for any contract where the place of 
performance is unknown will contain 
minimum monetary wages and fringe 
benefits for the various geographic 
localities where the work may be 
performed which were identified in the 
initial solicitation (see § 4.4(a)(2)(i)).

(d) Wage determinations will be 
available for public inspection during 
business hours at the Office of 
Government Contract Wage Standards, 
Wage and Hour Division, Employment 
Standards Administration, U.S. 
Department of Labor, and copies will be 
made available on request at Regional 
Offices of the Wage and Hour Division.

§ 4.4 Notice o f intention to  make a service 
con tract

(a)(1) For any contract exceeding 
$2,500 which may be subject to the Act, 
the contracting agency shall file with the 
Office of Government Contract Wage 
Standards, Wage and Hour Division, 
Employment Standards Administration, 
Department of Labor, its notice of 
intention to make a service contract. 
With respect to recurring or known 
requirements, such notices shall be filed 
not less than 60 days (nor more than 120 
days, except with the approval of the 
Wage and Hour Division) prior to (1) 
any invitation for bids, (2) request for 
proposals, (3) commencement of 
negotiations, (4) exercise of option or 
contract extension, (5) annual 
anniversary date of a multi-year 
contract subject to annual fiscal 
appropriations of the Congress, or (6) 
each biennial anniversary date of a 
multi-year contract not subject to such 
annual appropriations, if so authorized 
by the Wage and Hour Division. (See 
§ 4.4(d).) Notices with regard to 
solicitations where such planning is not 
feasible shall be submitted as soon as 
possible, but not later than 30 days prior 
to the above Contracting actions. Such 
notice shall be submitted on Standard 
Form 98, Notice of Intention to Make a 
Service Contract, and Standard Form 
98-A ora statement containing the

information in paragraph (b) of this 
section and shall be completed in 
accordance with the instruction 
provided and shall be supplemented by 
the information required under 
paragraphs (c) and (d) of this section. 
Supplies of Standard Forms 98 and 98-A 
are available in all G S A  supply depots 
under stock numbers 7540-926-8972 and 
7540-118-1008, respectively. If there 
exists any question or doubt as to the 
possible application of the Act to a 
particular procurement, the contracting 
agency shall submit such question in a 
timely manner to the Administrator for 
determination.

(2)(i) Where the place of performance 
of a contract for services subject to the 
Act is unknown at the time of 
solicitation, the solicitation need not 
initially contain a wage determination. 
The contracting agency shall, upon 
identification of firms participating in 
the procurement in response to an initial 
solicitation, file with the Office of 
Government Contract Wage Standards, 
Wage and Hour Division, Employment 
Standards Administration, Department 
of Labor, its, notice of intention to make 
a service contract. In addition to the 
requirements contained in paragraph
(a)(1) of this section,.-such submission 
shall identify each location where the 
work may be performed as indicated by 
participating firms. Subsequent 
amendments to the solicitation setting 
forth the wage determinations and any 
necessary change in the date and time 
for submission of final bids shall be 
made upon receipt of wage 
determinations. An applicable wage 
determination must be obtained for each 
firm participating in the bidding for the 
location in which it would perform the 
contract. The appropriate wage 
determination shall be incorporated in 
the resultant contract documents and 
shall be applicable to all work 
performed thereunder (regardless of 
whether the successful contractor 
subsequently changes the place(s) of 
contract performance).

(ii) There may be extraordinary 
circumstances, as determined by the 
Department of Labor upon the request of 
a contracting agency, where the 
procedure in paragraph (i) above is not 
practicable in a particular situation, in 
which event the Department may 
authorize a modified procedure which 
may result in the, subsequent issuance of 
wage determinations for ohe or more 
composite localities.

(b) The contracting agency shall file 
with its Notice of Intention to Make a 
Service Contract (SF-98) either a 
Standard Form 98-A or a statement in 
writing, containing the following
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information concerning the service 
employees expected by the agency to be 
employed by the contractor and any 
subcontractors in performing the 
contract:

(1) The number of such employees of 
all classes, or a statement indicating 
whether such number will or will not 
exceed 5, the number for which the 
inclusion of a wage determination in the 
contract is mandatory under the 
provisions of section 10 of the Act as set 
forth in § 4.3(a); and

(2) A  listing of those classes of service 
employees expected to be employed 
under the contract which, if employed 
by the agency, would be subject to the 
wage provisions of 5 U.S.C. 5341 or 5 
U.S.C. 5332, together with a specification 
of the rates of wages and fringe benefits 
that would be paid by the Government 
to employees of each such class if such 
statute were applicable to them. (Under 
section 2(a)(5) of the Act and § 4.6 the 
inclusion of such a statement in the 
service contract is also required.)

(c) If the services to be furnished 
under the proposed contract will be 
substantially the same as services being 
furnished in the same locality by an 
incumbent contractor whose contract 
the proposed contract will succeed, and 
if such incumbent contractor is 
furnishing such services through the use 
of service employees whose wage rates 
and fringe benefits are the subject of 
one or more collective bargaining 
agreements, ihe contracting agency shall 
file with its Notice of Intention to Make 
a Service Contract (SF-98) a copy of 
each such collective bargaining 
agreement together with any delated 
documents specifying the wage rates 
and fringe benefits currently or , 
prospectively payable under such 
agreement. If the place of contract 
performance is unknown, the 
contracting agency will submit the 
collective bargaining agreement of the 
incumbent contractor for incorporation 
into a wage determination applicable to 
a potential bidder located in the same 
geographic area as the predecessor - 
contractor (section 4.4(a)(2)). If such 
services are being furnished at more 
than one locality and the collectively 
bargained wage rates and fringe 
benefits are different at different 
localities or do not apply to one or more 
localities, the agency shall identify the 
localities to which such agreements 
have application. If the collective 
bargaining agreement does not apply to 
all service employees under the 
contract, the agency shall identify the 
employees and/or work subject to the 
collective bargaining agreement In the 
event that the agency has reason to

believe that any such collective 
bargaining agreement was not entered 
into as a result of arm’s-length 
negotiations, a full statement of the facts 
so indicating shall be transmitted with 
the copy of such agreement. See § 4.11.
If the agency has information indicating 
that any such collectively bargained 
wage rates and fringe benefits are 
substantially at variance with those 
prevailing for services of a similar 
character in the locality, the agency 
shall so advise the Office of 
Government Contract Wage Standards 
and, if it believes a hearing thereon 
pursuant to section 4(c) of thq Act is 
warranted, shall file its request for such 
hearing pursuant to § 4.10 at the time of 
filing the Notice of Intention to Make a 
Service Contract (Form SF-98).

(d) If the proposed contract is for a 
multi-year period subject to other than 
annual appropriations, the contracting 
agency shall file with its Standard Form 
98 a statement in writing concerning the 
type of funding and the contemplated 
term of the proposed contract. Unless 
otherwise advised by the Wage and 
Hour Division that a Standard Form 98 
must be filed on the annual anniversary 
date, a new Standard Form 98 shall be 
submitted on each bienniual 
anniversary date of the proposed multi
year contract in the event its term is for 
a period in excess of two years.

(e) Any Standard Form 98 submitted 
by a contracting agency without the 
information required under paragraphs
(b), (c), or (d) of this section will be 
returned to the agency for further action.

(f) If exceptional circumstances 
prevent the filing of the notice of 
intention and supplemental information 
required by this section on a date at 
least 60 days (or 30 days in the case of 
unplanned procurements) prior to any 
invitation for bids, request for proposals, 
or commencement of negotiations, the 
notice shall be submitted to the Office of 
Government Contract Wage Standards 
as soon as practicable with a detailed 
explanation of the special circumstances 
which prevented timely submission. In 
the event the proposed contract involves 
performance by more than 5 service 
employees and an emergency situation 
requires an immediate award, the 
contracting agency shall contact the 
Office of Government Contract Wage 
Standards, Wage and Hour Division, by 
telephone for guidance prior to any such 
award. In no event may a contract 
subject to the act on which more than 5 
service employees are contemplated to 
be employed be awarded without an 
appropriate wage determination.
(Section 10 of the A ct)

(g) If any invitation for bids, request 
for proposals, bid opening, or

commencement of negotiations for a 
proposed contract for which a wage 
determination was provided in response 
to a Standard Form 98 has been delayed, 
for whatever reason, more than 60 days 
from the date of such procurement 
action as on the submitted Standard 
Form 98, the contracting agency shall 
contact the Office of Government 
Contract Wage Standards, Wage and 
Hour Division, for the purpose of 
determining whether the wage 
determination issued pursuant to the 
initial submission is still current. Any 
revision of a wage determination 
received by the contracting agency as a 
result of such communication or upon 
discovery by the Department of Labor of 
a delay, shall supersede and replace the 
earlier response as the wage 
determination applicable to such 
procurement, subject to the time frames 
set forth in § 4.5(a)(2).

§ 4.5 Contract specification o f determ ined  
minimum wages and fringe benefits.

(a) Any contract in excess of $2,500 
shall contain an attachment specifying 
the minimum wages and fringe benefits 
for service employees to be employed 
thereunder, as determined in the 
applicable currently effective wage 
determination, including the applicable 
wage determination contained in any 
document referred to in paragraphs (a)
(1) or (2) of this section;

(1) Any communication from the 
Office of Government Contract Wage 
Standards, Wage and Hour Division, 
Employment Standards Administration, 
Department of Labor, responsive to the 
notice required by § 4.4; or

(2) Any revision of a wage 
determination issued prior to the award 
of the contract or contracts which 
specifies minimum wage rates or fringe 
benefits for classes of service employees 
whose wages or fringe benefits were not 
previously covered by wage 
determinations, or which changes 
previously determined minimum wage 
rates and fringe benefits for service 
employees employed on covered 
contracts in the locality. However, 
revisions received by the Federal 
agency later than 10 days before the 
opening of bids, in the case of contracts 
entered into pursuant to competitive 
bidding procedures, shall not be 
effective if the Federal agency finds that 
there is not a reasonable time still 
available to notify bidders of the 
revision. In the case of procurements 
entered into pursuant to negotiations (or 
in the case of the execution of an option 
or an extension of the initial contract 
term), revisions received by the agency 
after award (or execution of an option or



41388 Federal Register / V o l. 46, N o. 157 / Friday, August 14, 1981 / Proposed Rules

extension of term, as the case may be) 
of the contract shall not be effective 
provided that the contract start of 
performance is within 30 days of such 
award (or execution of an option or 
extension of term). If the contract does 
not specify a start of performance date 
which is within 30 days from the award, 
and/or if performance of such 
procurement does not commence within 
this 30-day period, the Department of 
Labor shall be notified and any notice of 
a revision received by the agency not 
less than 10 days before commencement 
of the contract shall be effective. In 
situations arising under section 4(c) of 
the Act, the provisions in § 4.1b(b) 
apply.

(b) (1) The following exemption from 
the compensation requirements of 
section 2(a) of the Act applies, subject to 
the limitations set forth in paragraphs 
(b) (2), (3), and (4) of this section; To 
avoid serious impairment of the conduct 
of Government business it has been 
found necessary and proper to provide 
exemption from the determined wage 
and fringe benefits section of the Act 
(section 2(a) (1), (2)) but not the 
minimum wage specified under section 
6(a)(1) of the Fair Labor Standards Act 
of 1938, as amended (section 2(b) of this 
Act), of contracts under which five or 
less service employees are to be 
employed, and for which no such wage 
or fringe benefit determination has been 
issued;

(2) The exemption provided in 
paragraph (b)(1) of this section, which 
was adopted pursuant to section 4(b) of 
the Act prior to its amendment by Public 
Law 92-473, does not extend to 
undetermined wages or fringe benefits 
in contracts for which one or more, but 
not all, classes of service employees are 
the subject of an applicable wage 
determination. The procedure for 
determination of wage rates and fringe 
benefits for any classes of service 
employees engaged in performing such 
contracts whose wages and fringe 
benefits are not specified in the 
applicable wage determination is set 
forth in § 4.6(b).

(3) The exemption provided in 
paragraph (b)(1) of this section does not 
exempt any contract from the 
application of the provisions of section 
4(c) of the Act as amended, concerning 
successor contracts,

(c) (1) If the notice of intention 
required by § 4.4 is not filed with the 
required supporting documents within 
the time provided in such section, the 
contracting agency shall, through the 
exercise of any and all of its power and 
authority that may be needed (including, 
where necessary, its authority to 
negotiate, its authority to pay any

necessary additional costs, and its 
authority under any provision of the 
contract authorizing changes), include in 
the contract any wage determinations 
communicated to it by the Wage and 
Hour Division, Employment Standards 
Administration, U.S. Department of 
Labor, within 30 days of the receipt of 
such wage determination(s).

(2) Where the Department of Labor 
discovers and determines, whether 
before or subsequent to a contract 
award, that a contracting agency made 
an erroneous determination that the 
Service Contract Act did not apply to a 
particular procurement and/or failed to 
include an appropriate wage 
determination in a covered contract, the 
contracting agency, within 30 days of 
notification by the Department of Labor, 
shall include in the contract the 
Stipulations contained in § 4.6 and any 
applicable wage determination issued 
by the Administrator or his authorized 
representative through the exercise of 
any and all authority that may be 
needed (including, where necessary, its 
authority to negotiate or amend, its 
authority to pay any necessary 
additional costs, and its authority under 
any contract provision authorizing 
changes, cancellation, and termination). 
(53 Comp. Gen. 412, (1973); Curtiss- 
Wright Corp. v. M cLucas, 381 F. Supp. 
657 (D NJ.1974); Marine Engineers 
Beneficial Assn., District 2 v. M ilitary  
Sealift Command, 86 C C H  Labor Cases 
^33,782 (D D C 1979); Brinks, Inc. v. 
Board o f Governors o f the Federal 
Reserve System , 466 F. Supp. 112 (D DC  
1979), 466 F. Supp. 116 (D D C 1979). (See 
also 32 C F R 1-403.)

(d) In cases where the contracting 
agency has filed its SF-98 within the 
time limits discussed in § 4.4(a) and has 
not received a response from the 
Department of Labor, the contracting 
agency shall, with respect to  any 
contract for which section 10 of the Act 
and § 4.3 of this Part mandate the 
inclusion of an applicable wage 
determination, contact the Office of 
Government Contract Wage Standards, 
Wage and Hour Division by telephone 
for guidance.

§ 4.6 Labor standards clauses fo r Federal 
service contracts exceeding $2,500.

The clauses set forth in the following 
paragraphs shall be included in full by 
the contracting agency in every contract 
entered into by the United States or the 
District of Columbia, in excess of $2,500, 
or in an indefinite amount, the principal 
purpose of which is to furnish services 
through the use of service employees;

(a) Service Contract Act of 1965, as 
amended: This contract, is subject to the 
Service Contract Act of 1965, as

amended (41 U .S.C. 351) and is subject 
to the following provisions and to all 
other applicable provisions of the Act 
and regulations of the Secretary of 
Labor issued thereunder (29 CFR Part 4).

(b)(1) Each service employee 
employed in the performance of this 
contract by the contractor or any 
subcontractor shall be paid not less than 
the minimum monetary wages and shall 
be furnished fringe benefits in 
accordance with the wages and fringe 
benefits determined by the Secretary of 
Labor or authorized representative, as 
specified in &ny wage determination 
attached to this contract. Unless 
specified otherwise in the wage 
determination, the contractor, where 
relevant, must consider an employee’s 
length of service with the contractor or 
with the predecessor contractor(s) on 
the predecessor contract, if any, in 
determining the employee’s wage and 
fringe benefit entitlements.

(2)(i) If there is such a wage 
determination attached to this contract, 
the contracting officer shall require that 
any class of service employee which is 
not listed therein and which is to be 
employed under the contract (i.e., the 
work to be performed is not performed 
by any classification listed in the wage 
determination), be classified by the 
contractor so as to provide a reasonable 
relationship (i.e., appropriate level of 
skill comparison) between such unlisted 
classifications and the classifications 
listed in the wage determination. Such 
conformed class of employees shall be 
paid the monetary wages and furnished 
the fringe benefits as are determined 
pursuant to the procedures in this 
section.

(ii) Such conforming procedure shall 
be initiated by the contractor prior to 
the performance of contract work by 
such unlisted class of employee and 
shall be concluded no later than 30 days 
after such unlisted class of employees 
performs any contract work. A  written 
report of the proposed conforming 
action, including evidence in writing of 
the agreement or disagreement of the 
authorized representative of the 
employees involved or, where there is 
no authorized representative, the 
employees themselves, shall be 
promptly submitted by the contractor to 
the contracting officer who shall review 
this action. The contracting officer shall 
promptly submit a report of the action, 
together with the agency’s 
recommendation and all pertinent 
information including the position of the 
contractor and the employees, to the 
Office of Government Contract Wage 
Standards, Wage and Hour Division, 
Employment Standards Administration,
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U.S. Department of Labor, for review.
The Office of Government Contract 
Wage Standards will approve, modify, 
or disapprove the action or render a 
final determination in the event of 
disagreement within 30 days of receipt 
or will notify the contracting officer 
within 30 days of receipt that additional 
time is necessary.

(iii) Upon final determination of the 
conformance action by the Office of 
Government Contract Wage Standards, 
each affected employee shall be 
furnished by the contractor with a 
written copy of such determination or it 
shall be posted as a part of the wage 
determination.

(iv) (A) The process of establishing 
wage and fringe benefit rates that bear a 
reasonable relationship to those listed in 
a wage determination cannot be reduced 
to any single formula. The approach 
used may vary from wage determination 
to wage determination depending on the 
circumstances. Standard wage and 
salary administration practices which 
rank various job classifications by pay 
grade pursuant to point schemes or 
other job factors may, for example, be 
relied upon. Guidance may also be 
obtained from the way different jobs are 
rated under Federal pay systems 
(Federal Wage Board Pay System and 
the General Schedule) or from other 
wage determinations issued in the same 
locality. Basic to the establishment of 
any conformable wage rate(s) is the 
concept that a pay relationship should 
be maintained between job 
classifications based on the skill 
required and the duties performed.

(B) In the case of a contract 
modification, an exercise of an option or 
extension of an existing contract, or in 
any other case where a contractor 
succeeds a contract under which the 
classification in question was previously 
conformed pursuant to this section, a 
new conformed wage rate and fringe 
benefits may be assigned to such 
conformed classification by indexing 
(i.e., adjusting) the previous conformed 
rate and fringe benefits by an amount 
equal to the average (mean) percentage 
increase (or decrease, where 
appropriate) between the wages and 
fringe benefits specified for all 
classifications in the current wage 
determination and the previously 
applicable wage determination. Where 
conforming actions are accomplished in 
accordance with this subparagraph prior 
to the performance of contract work by 
the unlisted class of employees, the 
contractor need not follow the 
procedures in paragraph (ii).

(C) No employee engaged in 
performing work on this contract shall in 
any event be paid less than the currently

applicable minimum wage specified 
under section 6(a)(1) of the Fair Labor 
Standards Act of 1938, as amended.

(v) The wage rate and fringe benefits 
finally determined pursuant to 
subsections (b)(2) (i) and (ii) of this 
section shall be paid to all employees 
performing in the classification from the 
first day on which contract work is 
performed by them in the classification. 
Failure to pay such unlisted employees 
the compensation agreed upon by the 
interested parties and/or finally 
determined by the Office of Government 
Contract Wage Standards retroactive to 
the date such class of employees 
commenced contract work shall be a 
violation of the Act and this contract.

(vi) Upon discovery of failure to 
comply with subsections (b)(2) (i) 
through (v) of this section, the Office of 
Government Contract Wage Standards 
shall make a final determination of 
conformed classification, wage rate, 
and/or fringe benefits which shall be 
retroactive to the date such class of 
employees commenced contract work.

(3) If, as authorized pursuant to 
section 4(d) of the Service Contract Act 
of 1965 as amended, the term of this 
contract is more than 1 year, the 
minimum monetary wages and fringe 
benefits required to be paid or furnished 
thereunder to service employees shall 
be subject to adjustment after 1 year 
and not less often than once every 2 
years, pursuant to wage determinations 
to be issued by the Wage and Hour 
Division, Employment Standards 
Administration of the Department of 
Labor as provided in such Act.

(c) The contractor or subcontractor 
may discharge the obligation to furnish 
fringe benefits specified in the 
attachment or determined conformably 
thereto by furnishing any equivalent 
combinations of bona fide fringe 
benefits, or by making equivalent or 
differential payments in cash in 
accordance with the applicable rules set 
forth in Subpart D of 29 CFR Part 4, and 
not otherwise.

(d) (1) In the absence of a minimum 
wage attachment for this contract, 
neither the contractor nor any 
subcontractor under this contract shall 
pay any person performing work under 
the contract (regardless of whether they 
are service employees) less than the 
minimum wage specified by section 
6(a)(1) of the Fair Labor Standards Act 
of 1938. Nothing in this provision shall 
relieve the contractor or any 
subcontractor of any other obligation 
under law or contract for the payment of 
a higher wage to any employee.

(2) If this contract succeeds a contract, 
subject to the Service Contract Act of 
1965 as amended under which

substantially the same services were 
furnished in the same locality and 
service employees were paid wages and 
fringe benefits provided for in a 
collective bargaining agreement, in the 
absence of the minimum wage 
attachment for this contract setting forth 
such collectively bargained wage rates 
and fringe benefits, neither the 
contractor nor any subcontractor under 
this contract shall pay any service 
employee performing any of the contract 
work (regardless of whether or not such 
employee was employed under the 
predecessor contract), less than the 
wages and fringe benefits provided for 
in such collective bargaining 
agreements, to which such employee 
would have been entitled if employed 
under the predecessor contract, 
including accrued wages and fringe 
benefits and any prospective increases 
in wages and fringe benefits provided 
for under such agreement. No contractor 
or subcontractor under this contract 
may be relieved of the foregoing 
obligation unless the limitations of 
§ 4.'lb(b) of 29 CFR Part 4 apply or 
unless the Secretary of Labor or his 
authorized representative determines, 
after a hearing as provided in § 4.11 of 
29 CFR Part 4, that the collective 
bargaining agreement applicable to 
service employees employed under the 
predecessor contract was not entered 
into as a result of arm’s-length 
negotiations, or finds, after a hearing as 
provided in § 4.10 of 29 CFR Part 4 that 
the wages and/or fringe benefits 
provided for in such agreement are 
substantially at variance with those 
which prevail for services of a character 
similar in the locality. Where it is found 
after a hearing in accordance with the 
review procedures provided in 29 CFR
4.10 and Parts 6 and 8 that some or all of 
the wages and/or fringe benefits 
contained in a predecessor contractor’s 
collective bargaining agreement are 
substantially at variance with those 
which prevail for services of a character 
similar in the locality, the Department 
will issue a new or revised wage 
determination setting forth the 
applicable wage rates and fringe 
benefits. Such determination shall be 
made part of the contract or 
subcontract, in accordance with the 
decision of the Administrative Law 
Judge, or the Board of Service Contract 
Appeals, as the case may be, 
irrespective of whether such issuance 
occurs prior to or after the award of a 
contract or subcontract. 53 Comp. Gen. 
401 (1973).

(e) The contractor and any 
subcontractor under this contract shall 
notify each service employee
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commencing work on this contract of the 
minimum monetary wage and any fringe 
benefits required to be paid pursuant to 
this contract, or shall post the wage 
determination attached to this contract. 
The poster provided by the Department 
of Labor (Publication W H 1313) shall be 
posted in a prominent and accessible 
place at the worksite. Failure to comply 
with this requirement is a violation of 
section 2(a)(4) o f the Act and of this 
contract.

(f) The contractor or subcontractor 
shall not permit any part of the services 
called for by this contract to be 
performed in buildings or surroundings 
or under working conditions provided 
by or under the control or supervision of 
the contractor or subcontractor which 
are unsanitary or hazardous or 
dangerous to the health or safety of 
service employees engaged to furnish 
these services, and the contractor or 
subcontractor shall comply with the 
safety and health standards applied 
under 29 CFR Part 1925.

(g) The contractor and each 
subcontractor performing work subject 
to the Act shall make and maintain for 3 
years from the completion of the work 
records containing the information 
specified in paragraphs (g)(1) through (5) 
of this section for each employee subject 
to the Act and shall make them 
available for inspection and 
transcription by authorized 
representatives of the Wage and Hour 
Division, Employment Standards 
Administration of the U.S. Department 
of Labor:

(1) Name and address and social 
security number of each employee.

(2) The correct work classification or 
classifications, rate or rates of monetary 
wages paid and fringe benefits provided, 
rate or rates of fringe benefit payments 
in lieu thereof, and total daily and 
weekly compensation of each employee.

(3) The number of daily and weekly 
hours so worked by each employee.

(4) Any deductions, rebates, or 
refunds from the total daily or weekly 
compensation of each employee.

(5) A  list of monetary wages and 
fringe benefits for those classes of 
service employees not included in the 
wage determination attached to this 
contract but for which such wage rates 
or fringe benefits have been determined 
by the interested parties or by the 
Administrator or authorized 
representative pursuant to the labor 
standards clause in paragraph (b) of this 
section. A  copy of the report required by 
the clause in paragraph (b)(2)(ii) of this 
section shall be deemed to be such a 
list.

(6) Any list of the predecessor 
contractor’s employees which had been

furnished to the contractor pursuant to 
§ 4.6(1)(2),

(7) The contractor shall also make 
available a copy of this contract for 
inspection or transcription by 
authorized representatives of the Wage 
and Hour Division.

(8) The contractor shall permit 
authorized representatives of the Wage 
and Hour Division to conduct interviews 
with employees at the worksite during 
normal working hours.
Failure to make and maintain or to make 
available such records for inspection 
and transcription shaft be a violation of 
the regulations and this contract, and in 
the case of failure to produce such 
records, the contracting officer, upon 
direction of the Department of Labor 

• and notification of the contractor, shall 
take action to cause suspension of any 
further payment or advance of funds 
until such violation ceases.

(h) The contractor shall 
unconditionally pay to each employee 
subject to the Act all wages due free and 
clear and without subsequent deduction 
(except as otherwise provided by law or 
Regulations, 29 CFR Part 4), rebate, or 
kickback on any account. Such 
payments shall be made no later than 
one pay period following the end of the 
regular pay period in which such wages 
were earned or accrued. A  pay period 
under this Act may not be of any 
duration longer than semi-monthly.

(i) The contracting officer shall 
withhold or cause to be withheld from 
the Government prime contractor under 
this or any other Government contract 
with the prime contractor such sums as 
an appropriate official of the 
Department of Labor requests or such 
sums as the contracting officer decides 
may be necessary to pay underpaid 
employees employed by the contractor 
or subcontractor. In the event of failure 
to pay any employees subject to the Act 
all or part of the wages or fringe benefits 
due under the Act, the agency may, after 
authorization or by direction of the 
Department of Labor and written 
notification to the contractor, take 
action to cause suspension of any 
further payment or advance of funds 
until such violations have ceased. 
Additionally, any failure to comply with 
the requirements of these clauses 
relating to the Service Contract Act of 
1965, may be grounds for termination of 
the right to proceed with the contract 
work. In such event, the Government 
may enter into other contracts or 
arrangements for completion of the 
work, charging the contractor in default 
with any additional cost.

(j) The contractor agrees to insert 
these clauses in this section relating to

the Service Contract Act of 1965 in all 
subcontracts subject to the Act. The 
term “contractor” as used in these 
clauses in any subcontract, shall be 
deemed to refer to the subcontractor, 
except in the term “Government Prime 
Contractor.”

(k)(l) As used in these clauses, the 
term “service employee” means any 
person engaged in the performance of 
this contract other than any person 
employed in a bona fide executive, 
administrative, or professional capacity, 
as those terms are defined in Part 541 of 
Title 29, Code of Federal Regulations, as 
of July 30,1976, and any subsequent 
revision of those regulations. The term 
“service employee” includes all such 
persons regardless of any contractual 
relationship that may be alleged to exist 
between a contractor or subcontractor 
and such persons.

(2) The following statement is 
included in contracts pursuant to section 
2(a)(5) of the Act and is for 
informational purposes only:

The following classes of service 
employees expected to be employed 
under the contract with the Government 
would be subject, if employed by the 
contracting agency, to the provisions of 
5 U .S.C. 5341 or 5 U .S.C. 5332 and would, 
if so employed, be paid not less than the 
following rates, of wages and fringe 
benefits:

Monetary
Employee class wage-fringe

benefits

(1)(1) If wages to be paid or fringe ' 
benefits to be furnished any service 
employees employed by the Government 
prime contractor or any subcontractor 
under the contract are provided for in a 
collective bargaining agreement which 
is or will be effective during any period 
in which the contract is being 
performed, the Government prime 
contractor shall report such fact to the 
contracting officer, together with full 
information as to the application and 
accrual of such wages and fringe 
benefits, including any prospective 
increases, to service employees engaged 
in work on the contract, and a copy of 
the collective bargaining agreement. 
Such report shall be made upon 
commencing performance of the 
contract, in the case of collective 
bargaining agreements effective at such 
time, and in the case of such agreements 
or provisions or amendments thereof 
effective at a later time during the 
period of contract performance, such
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agreements shall be reported promptly 
after negotiation thereof.

(2) Not less than 10 days prior to 
completion of any contract being 
performed at a Federal facility where 
service employees may be retained in 
the performance of the succeeding 
contract and subject to a wage 
determination which contains vacation 
or other benefit provisions based upon 
length of service with a contractor 
(predecessor) or successor (§ 4.173 of 
Regulations, 29 CFR Part 4), the 
incumbent prime contractor shall furnish 
to the contracting officer a certified list 
of the names of all service employees on 
the contractor’s or subcontractor’s 
payroll during the last month of contract 
performance. Such list shall also contain 
anniversary dates of employment on the 
contract either with the current or 
predecessor contractors of each such 
service employee. The contracting 
officer shall turn over such list to the 
successor contractor at the 
commencement of die succeeding 
contract.

(m) Rulings and interpretations of the 
Service Contract Act of 1965, as 
amended, are contained in Regulations, 
29 CFR Part 4.

(n) (l) By entering into this contract, 
the contractor (and officials thereof) 
certifies that neither it (nor he or she) 
nor any person or firm who has a 
substantial interest in the contractor’s 
firm is a person or firm ineligible to be 
awarded Government contracts by 
virtue of the sanctions imposed pursuant 
to section 5 of the Act.

(2) No part of this contract shall be 
subcontracted to any person or firm 
ineligible for award of a Government 
contract pursuant to section 5 of the Act.

(3) The penalty for making false 
statements is prescribed in the U.S. 
Criminal Code, 18 U .S.C. 1001.

(o) Notwithstanding any of the clauses 
in paragraphs (b) through fm) of this 
section relating to the Service Contract 
Act of 1965, the following employees 
may be employed in accordance with 
the following variations, tolerances, and 
exemptions, which the Secretary of 
Labor, pursuant to section 4(b) of the 
Act prior to its amendment by Public 
Law 92-473, found to be necessary and 
proper in the public interest or to avoid 
serious impairment of the conduct of 
Government business:

(i) Apprentices, student-learners, and 
workers whose earning capacity is 
impaired by age, physical, or mental 
deficiency or injury may be employed at 
wages lower than the minimum wages 
otherwise required by section 2(a)(1) or 
2(b)(1) of the Service Contract Act 
without diminishing any fringe benefits 
or cash payments in lieu thereof

required under section 2(a)(2) of that 
Act, in accordance with the conditions 
and procedures prescribed for the 
employment of apprentices, student- 
learners, handicapped persons, and 
handicapped clients of sheltered 
workshops under section 14 of the Fair 
Labor Standards A ct of 1938, m the 
regulations issued by the Administrator 
(29 CFR Parts 520, 521, 524, and 525).

(ii) The Administrator will issue 
certificates under the Service Contract 
Act for the employment of apprentices, 
student-learners, handicapped persons, 
or handicapped clients of sheltered 
workshops not subject to the Fair Labor 
Standards Act of 1938, or subject to 
different minimum rates of pay under 
the two acts, authorizing appropriate 
rates of minimum wages (but without 
changing requirements concerning fringe 
benefits or supplementary cash 
payments in lieu thereof), applying 
procedures prescribed by the applicable 
regulations issued under the Fair Labor 
Standards Act of 1938 (29 CFR Parts 520, 
521, 524, and 525).

(iii) The Administrator will also 
withdraw, annul, or cancel such 
certificates in accordance with the 
regulations in Parts 525 and 528 of Title 
29 of the Code of Federal Regulations.

(p) Apprentices will be permitted to 
work at less than the predetermined rate 
for the work they perform when they are 
employed and individually registered in 
a bona fide apprenticeship program 
registered with a State Apprenticeship 
Agency which is recognized by the U.S. 
Department of Labor, or if no such 
recognized agency exists in a State, 
under a program registered with the 
Bureau of Apprenticeship and Training, 
Employment and Training 
Administration, U.S. Department of 
Labor. Any employee who is not 
registered as an apprentice in an 
approved program shall be paid the 
wage rate and fringe benefits contained 
in the applicable wage determination for 
the journeyman classification of work 
actually performed. The wage rates paid 
apprentices shall not be less than the 
wage rate for their level of progress set 
forth in the registered program, 
expressed as the appropriate percentage 
of the journeyman’s rate contained in 
the applicable wage determination. The 
allowable ratio of apprentices to 
journeymen employed on the contract 
work in any craft classification shall not 
be greater than the ratio permitted to the 
contractor as to his entire work force 
under the registered program.

(q) An employee engaged in an 
occupation in which he or she 
customarily and regularly receives more 
than $30 a month m tips may have the 
amount of tips credited by the employer

against the minimum wage required by 
section 2(a)(1) or section 2(b)(1) of the 
Act in accordance with section 3(m) of 
the Fair Labor Standards Act and 
Regulations, 29 CFR Part 531: Provided, 
however, That the amount of such credit 
may not exceed $1.24 per hour beginning 
January 1 ,1980, and $1.34 per hour after 
December 31,1980. To utilize this 
proviso:

(1) The employer must inform tipped 
employees about this tip credit 
allowance before the credit is utilized;

(2) The employees must be allowed to 
retain all tips (individually or through a 
pooling arrangement and regardless of 
whether the employer elects to take a 
credit for tips received);

(3) The employer must be able to 
show by records that the employee 
receives at least the applicable Service 
Contract Act minimum wage through the 
combination of direct wages and tip 
credit;

(4) The use of such tip credit must 
have been permitted under any 
predecessor collective bargaining 
agreement applicable by virtue of 
section 4(c) of the Act.

§4 .7  Labor standards clause lo r Federal 
service contracts not exceeding $2,500.

Every contract with the Federal 
Government which is not in excess of 
$2,500 but has as its principal purpose 
the furnishing of services through the 
use of service employees shall contain 
the following clause:

Service Contract A ct. Except to the 
extent that an exemption, variation or 
tolerance would apply if this were a 
contract in excess of $2,500, the 
contractor and any subcontractor 
hereunder shall pay all of his employees 
engaged in performing work on the 
contract not less than the minimum 
wage specified under section 6(a)(1) of 
the Fair Labor Standards Act of 1938, as 
amended. Regulations and 
interpretations of the Service Contract 
Act of 1965, as amended, are contained 
in 29 CFR Part 4.

§ 4.8 Notice o f awards.
Whenever an agency of the United 

States or the District of Columbia 
awards a contract, subject to the Act 
which may be in excess of $2,500, it 
shall furnish the Office of Government 
Contract Wage Standards, Wage and 
Hour Division, E S A  an original and one 
copy of Standard Form 99, Notice of 
Award of Contract. The form shall be 
completed as follows:

(a) Items 1 through 7 and 12 and 13: 
Self-explanatory;

(b) Item 8: Enter the notation "Service 
Contract Act;"
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(c) Item 9: Leave blank;
(d) Item 10: (1) Enter the notation 

“Major Category,” and indicate beside 
this entry the general service area into 
which the contract falls (e.g., food 
services, grounds maintenance, 
computer services, installation or 
facility support services, custodial- 
janitorial service, garbage collection, 
insect and rodent control, laundry and 
drycleaning services, etc.);

(e) Item 11: Enter the dollar amount of 
the contract, or the estimated dollar 
value with the notation “estimated” (if 
the exact amount is not known). If 
neither the exact nor the estimated 
dollar value is known, enter
“indefinite,” or “not to exceed $------.”
Supplies of Standard Form 99 are 
available in all G S A  supply depots 
under stock number 7540-634-4049.

§ 4.9 [Reserved]

§4 .10  Substantial variance proceedings 
under section 4(c) o f the A c t

(a) Statutory provision. Under section 
4(c) of the Act, and under corresponding 
wage determinations made as provided 
m section 2(a) (1) and (2) of the Act, 
contractors and subcontractors 
performing contracts subject to the Act 
generally are obliged to pay to service 
employees employed on the contract 
work wages and fringe benefits not less 
than those to which they would have 
been entitled under a collective 
bargaining agreement if they were 
employed on like work under a 
predecessor contract in the same 
locality. (See § § 4.1b, 4.3, 4.6(d)(2).) 
Section 4(c) of the Act provides, 
however, that “such obligations shall 
not apply if the Secretary finds after a 
hearing in accordance with regulations 
adopted by the Secretary that such 
wages and fringe benefits are 
substantially at variance with those 
which prevail for services of a character 
similar in the locality” .

(b) Prerequisites for hearing. (l)(i) A  
request for a hearing under this section 
may be made by the contracting agency 
or other person affected or interested, 
including contractors or prospective 
contractors and associations of 
contractors, representatives of 
employees, and other interested 
Governmental agencies. Such a request 
shall be submitted in writing to the 
Administrator, Wage and Hour Division, 
Employment Sta'ndards Administration, 
U.S. Department of Labor, Washington, 
D.C. 20210, to the attention of the Office 
of Government Contract Wage 
Standards, and shall include the 
following:

(A) The number of any wage 
determination at issue, the name of the

contracting agency whose contract is 
involved, and a brief description of the 
services to be performed under the 
contract;

(B) A  statement regarding the status of 
the procurement and any estimated 
procurement dates, such as bid opening, 
contract award, commencement date of 
the contract or its follow-up option 
period;

(C) A  statement of the applicant’s 
case, setting forth in detail the reasons 
why the applicant believes that a 
substantial variance exists with respect 
to some or all of the wages and/or fringe 
benefits, attaching available data 
concerning wages and/or fringe benefits 
prevailing in the locality;

(D) Names and addresses (to the 
extent known) of interested parties.

(ii) If the information in paragraph 
(b)(l)(i) of this section is not submitted 
with die request, the Administrator may 
deny the request or request 
supplementary information, at his/her 
discretion. No particular form is 
prescribed for submission of a request 
under this section.

(2) No hearing will be provided 
pursuant to this section and section 4(c) 
of the Act jinless the Administrator 
determines from information available 
or submitted with a request for such a 
hearing that there may be a substantial 
variance between some or all of the 
wage rates and/or fringe benefits 
provided for in a collective bargaining 
agreement to which the service 
employees would otherwise be entitled 
by virtue of the provisions of section 
4(c) of the Act, and those which prevail 
for services of a character similar in the 
locality.

(3) Pursuant to section 4(b) of the Act, 
requests for a hearing shall not be 
considered unless received as specified 
below, except in those situations where 
the Administrator determines that 
extraordinary circumstances exist:

(i) For advertised contracts, prior to 
ten days before the award of the 
contract;

(ii) For negotiated contracts and for 
contracts with provisions extending the 
initial term by option, prior to the 
commencement date of the contract or 
the follow-up option period, as the case 
may be.

(c) Referral to Ihe C h ief 
Adm inistrative Law  Judge. When the 
Administrator determines from the 
information available or submitted with 
a request for a hearing that there may be 
a substantial variance, the 
Administrator on his own motion or on 
application of any interested person 
may by order refer the issue to the Chief 
Administrative Law Judge, for 
designation of an Administrative Law

Judge who shall conduct such a fact 
finding hearing as may be necessary to 
render a decision solely on the issue of 
whether the wages and/or fringe 
benefits contained in the collective 
bargaining agreement which was the 
basis for the wage determination at 
issue are substantially at variance with 
those which prevail for services of a 
character similar in the locality. 
However, in situations where there is 
also a question as to whether the 
collective bargaining agreement was 
reached as a result of “arm’s-length 
negotiations” (see § 4.11), the referral 
shall include both issues for resolution 
in one proceeding. No authority is 
delegated under this section to hear 
and/or decide any other issues 
pertaining to the Service Contract Act. -  
As provided in section 4(a) of the Act, 
the provisions of §§ 4 and 5 of the 
Walsh-Healey Public Contracts Act (41 
U .S.C. 38, 39) shall be applicable to such 
proceeding, which shall be conducted in 
accordance with the procedures set 
forth at 29 CFR Part 6, Subpart B.

(d) The Administrator shall be an 
interested party and shall have the 
opportunity to participate in the 
proceeding to the degree he/she 
considers appropriate.

§ 4.11 Arm ’s length proceedings.

(a) Statutory provision. Under Section 
4(c) of the Act, the wages and fringe 
benefits provided in the predecessor 
contractor’s collective bargaining 
agreement must be reached “as a result 
of arm’s-length negotiations.” This 
provision precludes arrangements by 
parties to a collective bargaining 
agreement who, either separately or 
together, act to take advantage of the 
wage determination scheme provided 
for in Sections 2(a) and 4(c) of the Act. 
Decisions under the National Labor 
Relations Act, as amended, regarding 
“good faith” bargaining may be used as 
guidance in the determination of 
whether "arm’s length” negotiations 
have occurred. See also, Trinity 
Services, Inc. v. M arshall, 593 F.2d 1250 
(D.C. Cir. 1978). In situations where it 
has been determined by the National 
Labor Relations Board that “good faith” 
bargaining did not occur, the 
Administrator shall issue a decision 
based on that finding and that decision 
shall be final and not subject to appeal. 
A  finding as to whether a collective 
bargaining agreement or particular 
wages and fringe benefits therein are 
reached as a result of arm’s-length 
negotiations may be made through 
investigation, hearing or otherwise 
pursuant to the Secretary’s authority 
under Section 4(a) of the Act.
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(b)(1) A  request for a determination 
under this section may be made by a 
contracting agency or other person 
affected or interested, including 
contractors or prospective contractors 
and associations of contractors, 
representatives of employees, and 
interested Governmental agencies. Such 
a request shall be submitted in writing 
to the Administrator, Wage and Hour 
Division, Employment Standards 
Administration, U.S. Department of 
Labor, Washington, D.C. 20210, .to the 
attention of the Office of Government 
Contract Wage Standards. Although no 
particular form is prescribed for 
submission of a request under this 
section, such request shall include the 
following information:

(1) A  statement of the applicant’s case 
setting forth in detail the reasons why 
the applicant believes that the wages 
and fringe benefits contained in the 
collective bargaining agreement were 
not reached as a result of arm’s-length 
negotiations;

(ii) A  statement regarding the status of 
the procurement and any estimated 
procurement dates, such as bid opening, 
contract award, commencement date of 
the contract or its follow-up option 
period;

(iii) Names and addresses (to the 
extent known) of interested parties.

(2) Pursuant to Section 4(b) of the Act, 
requests for a hearing shall not be 
considered unless received as specified 
below except in those situations where 
the Administrator determines that 
extraordinary circumstances exist:

(1) For advertised contracts, prior to 
ten days before the award of the 
contract;

(ii) For negotiated contracts and for 
contracts with provisions extending the 
term by option, prior to the 
commencement date of the contract or 
the follow-up option period, as the case 
may be.

(c)(1) The Administrator, on his/her 
own motion or after receipt of a request 
for a determination, may make a finding 
on the issue of arm’s-length negotiations.

(2) If the Administrator determines 
that there may not have been arm’s- 
length negotiations, but finds that there 
is insufficient evidence to render a final 
decision thereon, the Administrator may 
refer the issue to the Chief 
Administrative Law Judge in accordance 
with subsection (d).

(3) (i) If the Administrator finds that 
the collective bargaining agreement or 
wages and fringe benefits at issue were 
reached as a result of arm’s-length 
negotiations or that arm’s-length 
negotiations did not take place, the 
interested parties, including the parties 
to the collective bargaining agreement,

will be notified of the Administrator’s 
findings, which shall include the reasons 
therefor, and such parties shall be 
afforded an opportunity to request that a 
hearing be held to render a decision on 
the issue of arm’s-length negotiations.

(ii) Such parties shall have 20 days 
from the date of the Administrator’s 
ruling to request a hearing. A  detailed 
statement of the reasons why the 
Administrator’s ruling is in error, 
including facts alleged to be in dispute, 
if any, shall he submitted with the 
request for a hearing.

(iii) If no hearing is requested within 
the time mentioned in paragraph
(c)(3)(ii) of this section above, the 
Administrator’s ruling shall be final, 
and, in the case of a finding that arm’s- 
length negotiations did not take place, a 
new wage determination will be issued 
for the contract. If a hearing is 
requested, the decision of the 
Administrator shall be inoperative.

(d) Referral to the Chief 
Administrative Law Judge. The 
Administrator on his/her own motion, 
under paragraph (c)(2) or upon a request 
for a hearing under paragraph (c)(3)(ii) 
where the Administrator determines 
that material facts are in dispute, shall 
by order refer the issue to the Chief 
Administrative Law Judge for 
designation of an Administrative Law  
Judge, who shall conduct such hearings 
as may be necessary to render a 
decision solely on the issue of arm’s- 
length negotiations. However, in 
situations where there is also a question 
as to whether some or all of the 
collectively bargained wage rates and/ 
or fringe benefits are substantially at 
variance (see § 4.10), the referral shall 
include both issues for resolution in one 
proceeding. As provided in Section 4(a) 
of the Act, the provisions of Sections 4 
and 5 of the Walsh-Healey Public 
Contracts Act (41 U .S.C . 38, 39) shall be 
applicable to such proceeding, which 
sffall be conducted in accordance with 
the procedures set forth at 29 CFR Part 
6. /

(e) Referral to the Board of Service 
Contract Appeals. When a party 
requests a hearing under paragraph
(c)(3)(ii) and the Administrator 
determines that no material facts are in 
dispute, the Administrator shall refer the 
issue and the record compiled thereon to 
the Board of Service Contract Appeals 
to render a decision solely on the issue 
of arm’s-length negotiations. Such 
proceeding shall be conducted in 
accordance with the procedures set 
forth at 29 CFR Part 8.

§ 4.12 Substantial interest proceedings
(a) Statutory provision. Under Section 

5(a) of the Act, no contract of the United

States (or the District of Columbia) shall 
be awarded to the persons or firms 
appearing on the list distributed by the 
Comptroller General giving the names of 
persons or firms who have been found 
to have violated the Act until 3 years 
have elapsed from the date of 
publication of the list. Section 5(a) 
further states that "no contract of the 
United States shall be awarded * * * to 
any firm, corporation, partnership, or 
association in which such persons or 
firms have a substantial interest * * * ."
A  finding as to whether persons or firirts 
whose names appear on the debarred 
bidders list have a substantial interest 
in any other firm, corporation, 
partnership, or association may be made 
through investigation, hearing, or 
otherwise pursuant to the Secretary’s 
authority under Section 4(a) of the Act.

(b) Ineligibility. See § 4.188 of this 
part for the Secretary’s rulings and 
interpretations with respect to 
substantial interest.

(c) (1) A  request for a determination 
under this section may be made by any 
interested party, including contractors 
or prospective contractors, and 
associations of contractors, 
representatives of employees, and 
interested Government agencies. Such a 
request shall be submitted in writing to 
the Administrator, Wage and Hour 
Division, Employment Standards 
Administration, U.S. Department of 
Labor, Washington, D .C. 20210, to the 
attention of the Office of Government 
Contract Wage Standards.

(2) The request shall include a 
statement setting forth in detail why the 
petitioner believes that a person or firm 
whose name appears on the debarred 
bidders list has a substantial interest in 
any firm, corporation, partnership, or 
association which is seeking or has been 
awarded a contract of the United States 
or the District of Columbia. No 
particular form is prescribed for the 
submission of a request under this 
section.

(d) (1) The Administrator, on his/her 
own motion or after receipt of a request 
for a determination, may make a findingf 
on the issue of substantial interest.

(2) If the Administrator determines 
that there may be a substantial interest, 
but finds that there is insufficient 
evidence to render a final ruling thereon, 
the Administrator may refer the issue to 
the Chief Administrative Law Judge in 
accordance with subsection (e).

(3) If the Administrator finds that no 
substantial interest exists, or that there 
is not sufficient information to warrant 
the initiation of an investigation, the 
requesting party, if any, will be so 
notified and no further action taken.
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(4)(i) It the Administrator finds that a 
substantial interest exists, the person or 
firm affected will be notified of the 
Administrator’s finding, which shall 
include the reasons therefor, and such 
person or firm shall be afforded an 
opportunity to request that a hearing be 
held to render a decision on the issue of 
substantial interest.

(ii) Such person or firm shall have 20 
days from the date of the 
Administrator’s ruling to request a 
hearing. A  detailed statement of the 
reasons why the Administrator’s ruling 
is in error, including facts alleged to be 
in dispute, if any, shall be submitted 
with the request for a hearing.

(iii) If no hearing is requested within 
the time mentioned in subparagraph (ii) 
above, the Administrator’s finding shall 
be final and-the Administrator shall so 
notify the Comptroller General. If a * 
hearing is requested, the decision of the 
Administrator shall be inoperative 
unless and until the Administrative Law 
Judge or the Secretary issues an order 
that there is a substantial interest.

(e) Referral to the C h ief 
Adm inistrative Law fudge. The 
Administrator on his/her own motion, or 
upon a request for a hearing where the 
Administrator determines that relevant 
facts are in dispute, shall by order refer 
the issue to the Chief Administrative 
Law Judge, for designation of an 
Administrative Law Judge who shall 
conduct such hearings as may be 
necessary to render a decision solely on 
the issue of substantial interest. As 
provided in Section 4(a) of the Act, the 
provisions of Sections 4 and 5 of thè 
Walsh-Healey Public Contracts A ct (41 
U .S.C. 38, 39) shall be applicable to such 
proceedings, which shall be conducted 
in accordance with the procedures set 
forth at 29 CFR Part 6.

(f) Referral to the Board of Service 
Contract Appeals. When the person or 
firm requests a hearing and the 
Administrator determines that relevant 
facts are pot in dispute, the 
Administrator will refer the issue and 
the record compiled thereon to the 
Board of Service Contract Appeals to 
render a decision solely on the issue of 
substantial interest. Such proceeding 
shall be conducted in accordance with 
the procedures set forth at 29 CFR Part 
8.

Subpart B—Wage Determination 
Procedures
§ 4.50 Types o f wage and fringe benefit 
determ inations.

The Administrator specifies the 
minimum monetary wages and fringe 
benefits to be paid as required under the 
Act in two types of determinations:

(a) Prevailing in the Locality. 
Determinations that set forth minimum 
monetary wages and fringe benefits 
determined to be prevailing for various 
classes of service employees in the 
locality (sections 2(a)(1) and 2(a)(2) of 
the Act) after giving “due consideration” 
to the rates applicable to such service 
employees if directly hired by the 
Federal Government (section 2(a)(5) of 
the Act); and

(b) Collective Bargaining 
Agreement—(Successorship). 
Determinations that set forth the wage 
rates and fringe benefits, including 
accrued and prospective increases, 
contained in a collective bargaining 
agreement applicable to the service 
employees who performed on a 
predecessor contract in the same 
locality.

§ 4.51 Prevailing in the locality  
determ inations.

(a) Information considered. The 
minimum monetary wages and fringe 
benefits set forth in determinations of 
the Secretary are based on all available 
pertinent information as to wage rates 
and fringe benefits being paid at the 
time the determination is made. Such 
information is most frequently derived 
from area surveys made by the Bureau 
of Labor Statistics, U .S. Department of 
Labor, or other Labor Department 
personnel. Information may also be 
obtained from Government contracting 
officers and from other available 
sources, including employees and their 
representatives and employers and their 
associations. The determinations may 
be based on the wage rates and fringe 
benefits contained in collective 
bargaining agreements where they have 
been determined to prevail in a locality 
for specified occupational class(es) of 
employees.

(b) Determination o f Prevailing Rates. 
Where a single rate is paid to a majority 
(50 percent or more) of the workers in a 
class of service employees engaged in 
similar work in a particular locality, that 
rate is determined to prevail. The wage 
rates and fringe benefits in a collective 
bargaining agreement covering 2,001 
janitors in a locality, for example, 
prevail if it is determined that no more 
than 4,000 workers are engaged in such 
janitorial work in that locality. In the 
case of information developed from 
surveys, statistical measurements of 
central tendency such as a median (a 
point in a distribution of wage rates 
where 50 percent of the surveyed 
workers receive that or a higher rate and 
an equal number receive a lesser rate) 
or the mean (average) are considered 
reliable indicators of the prevailing rate. 
Which of these statistical measurements

will be applied in a given case will be 
determined after a careful analysis of 
the overall survey, separate 
classification data, patterns existing 
between survey periods, and the way 
the separate classification data 
interrelate. Use of the median is the 
general rule. However, the mean 
(average) rate may be used in situations 
where, after analysis, it is determined 
that the median is not a reliable 
indicator. Examples where the mean 
may be used include situations where:

(1) The number of workers studied for 
the job classification constitutes a 
relatively small sample and the 
computed median results in an actual 
rate that is paid to few of the studied 
workers in the class;

(2) Statistical deviation such as a 
skewed (bimodal or multimodal) 
frequency distribution biases the 
median rate due to large concentrations 
of workers toward either end of the 
distribution curve and the computed 
median results in an actual rate that is 
paid to few of the studied workers in the 
class; or

(3) The computed median rate distorts 
historic wage relationships between job 
levels within a classification family, (i.e., 
Electronic Technician Classes A , B, and 
C  levels within the Electronic technician 
classification family), between 
classifications of different skill levels 
(i.e., a maintenance electrician as 
compared with a maintenance 
carpenter), or, for example, yields a 
wage movement inconsistent with the 
pattern shown by the survey overall or 
with related and/or similarly skilled job 
classifications.

(c) Slotting wage rates. In some 
instances, a wage survey for a particular 
locality may result in insufficient data 
for one or more job classifications that 
are required in the performance of a 
contract. Establishment of a prevailing 
wage rate for certain such 
classifications may be accomplished 
through a “slotting” procedure, such as 
that used under the Federal pay system. 
Under this procedure, wage rates are 
derived for a classification based on a 
comparison of equivalent or similar job 
duty and skill characteristics between 
the classifications studied and those for 
which no survey data is available. A s an 
example, a wage rate found prevailing 
for the janitorial classification may be 
adopted for the classification of mess 
attendant if the skill and duties 
attributed to each classification are 
known to be rated similarly under pay 
classification schemes. (Both 
classifications are assigned the same 
wage grade under the Coordinated 
Federal Wage System and are paid at
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the Wage Board grade 2 when hired 
directly by a Federal agency.)

(d) Due consideration. In making 
wage and fringe benefit determinations, 
section 2(a)(5) of the Act requires that 
due consideration be given to the rates 
that would be paid by the Federal 
agency to the various classes of service 
employees if $ 5341 or § 5332 of Title 5, 
United States Code, were applicable to 
them. Section 5341 refers to the Wage 
Board or Coordinated Federal Wage 
System for “blue collar” workers and 
§ 5332 refers to the General Schedule 
pay system for “white collar” workers. 
The term “due consideration” implies 
the exercise of discretion on the basis of 
the facts and circumstances surrounding 
each determination, recognizing the 
legislative objective of narrowing the 
gap between the wage rates and fringe 
benefits prevailing for service 
employees and those established for 
Federal employees. Each wage 
determination is based on a survey or 
other information on the wage rates and 
fringe benefits being paid in a particular 
locality and also takes into account 
those wage rates and fringe benefits 
which would be paid under Federal pay 
systems.

§ 4.52 Collective bargaining agreem ent 
(successorship) determ inations.

Determinations based on the 
collective bargaining agreement of a 
predecessor contractor set forth by job 
classification each provision relating to 
wages (such as the established straight 
time hourly or salary rate, cost-of-living 
allowance, and any shift, hazardous, 
and other similar pay differentials) and 
to fringe benefits (such as holiday pay, 
vacation pay, sick leave pay, life, 
accidental death, disability, medical, 
and dental insurance plans, retirement 
or pension plans, severance pay, 
supplemental unemployment benefits, 
saving and thrift plans, stock-option 
plans, funeral leave, jury/witness leave, 
or military leave) contained in the 
predecessor’s collective bargaining 
agreement, as well as conditions 
governing the payment of such wages 
and fringe benefits. Accrued wages and 
fringe benefits and prospective 
increases therein are also included.
Each wage determination is limited in 
application to a specific contract 
succeeding a contract which had been 
performed in the same locality by a 
contractor with a collective bargaining 
agreement and contains a notice to 
prospective bidders regarding their 
obligations under section 4(c) of the Act.

§ 4.53 Locality basis o f wage and fringe 
benefit determ inations.

(a) Under section 2(a) of the Act, the 
Secretary or his authorized 
representative is given the authority to 
determine the minimum monetary wages 
and fringe benefits prevailing for various 
classes of service employees “in the 
locality” . Although the term “locality” 
has reference to a geographic area, it 
has an elastic and variable meaning and 
contemplates consideration of the 
existing wage structures which are 
pertinent to the employment of 
particular classes of service employees 
on the varied kinds of service contracts. 
Because wage structures are extremely 
varied, there can be no precise single 
formula which would define the 
geographic limits of a “locality” that 
would be relevant or appropriate for the 
determination of prevailing wage rates 
and prevailing fringe benefits in all 
situations under the Act. The locality 
within which a wage or fringe benefit 
determination is applicable is, therefore, 
defined in each such determination upon 
the basis of all the facts and 
circumstances pertaining to that 
determination. Locality is ordinarily 
limited geographically to a particular 
county or cluster of counties comprising 
a metropolitan area. For example, a 
survey by the Bureau of Labor Statistics 
of the Baltimore, Maryland Standard 
Metropolitan Statistical Area includes 
the counties of Baltimore, Harford, 
•Howard, Anne Arundel, and the City of 
Baltimore. A  wage determination based 
on such information would define 
locality as the same geographic area 
included within the scope of the survey. 
Locality may also be defined as, for 
example, a city, a State, or, under rare 
circumstances, a region, depending on 
the actual place or places of contract 
performance, the geographical scope of 
the data on which the determination 
was based, the nature of the services 
being contracted for, and the 
procurement method used. In addition, 
in Southern Packaging & Storage Co. v. 
United States, 618 F.2d 1088 (4th Cir.
1980), the court held that a nationwide 
wage determination normally is not 
permissible under the Act, but 
postulated that “there may be the rare 
and unforeseen service contract which 
might be performed at locations 
throughout the country and which would 
generate truly nationwide competition” .

(b) Where the services are to be 
performed for a Federal agency at the

 ̂ site of the successful bidder, in contrast 
to services to be performed at a specific 
Federal facility or installation, or in the 
locality of such installation, the location 
where the work will be performed often

cannot be ascertained at the time of bid 
advertisement. In such instances, wage 
determinations will generally be issued 
for each locality identified by the 
agency as set forth in § 4.4(a)(2)(i).

(c) Where the wage rates and fringe 
benefits contained in a collective 
bargaining agreement applicable to the 
predecessor contract are set forth in a 
determination, locality in such a 
determination is typically described as 
the geographic area in which the 
predecessor contract was performed.
The determination applies to any 
successor contractor, which performs 
the contract in the Same locality.

§ 4.54 Issuance and revision o f wage 
determ inations.

(a) Section 4.4 of Subpart A  requires 
that the awarding agency file a notice of 
intention to make a service contract 
which is subject to the Act with the 
Office of Government Contract Wage 
Standards, Wage and Hour Division, 
Employment Standards Administration, 
prior to any invitation for bids or the 
commencement of negotiations for any 
contract exceeding $2,500. Upon receipt 
of the notice, the Office of Government 
Contract Wage Standards may issue a 
new determination of minimum 
monetary wages and fringe benefits for 
the classes of service employees who 
will perform work on the contract or 
may revise a determination which is 
currently in effect.

(b) Determinations will be reviewed 
periodically and where prevailing wage 
rates or fringe benefits have changed, 
such changes will be reflected in revised 
determinations. For example, in a 
locality where it is determined that the 
wage rate which prevails for a particular 
class of service employees is the rate 
specified in a collective bargaining 
agreement(s) applicable in that locality, 
and such agreement(s) specifies 
increases in such rates to be effective on 
specific dates, the determinations would 
be revised to reflect such changes as 
they become effective. Revised 
determinations shall be applicable to 
contracts in accordance with the 
provisions of § 4.5(a)(2) of Subpart A .

(c) Determinations issued by the 
Office of Government Contract Wage 
Standards with respect to particular 
contracts are required to be 
incorporated in the invitations for bids 
or requests for proposals or quotations 
issued by the contracting agencies, and 
are to be incorporated in the contract 
specifications in accordance with § 4.5 
of Subpart A . In this manner, 
prospective contractors and 
subcontractors are advised of the 
minimum monetary wages and fringe
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benefits required under the most 
recently applicable determination to be 
paid the service employees who perform 
the contract work. These requirements 
are, of course, the same for all bidders 
so none will be placed at a competitive 
disadvantage.

§ 4.55 Review and reconsideration o f 
wage determ inations.

(a) Review  by the Administrator. (1) 
Any interested party affected by a wage 
determination issued under section 2(a) 
of the Act may request review and 
reconsideration by the Administrator. A  
request for review and reconsideration 
may be made by the contracting agency 
or other interested party, including 
contractors or prospective contractors 
and associations of contractors, 
representatives of employees, and other 
interested Governmental agencies. Any 
such request must be accompanied by 
supporting evidence. In no event shall a 
request for review of any aspect of a 
wage determination, including its 
accuracy or its applicability, be 
considered after the opening of bids in 
the case of a competitively advertised 
procurement, or after the 
commencement of a contract in the case 
of a negotiated procurement. This 
limitation is necessary in order to 
ensure competitive equality and an 
orderly procurement process.

(2) The Administrator shall, upon 
receipt of a request for reconsideration, 
review the data sources relied upon as a 
basis for the wage determination, the 
evidence furnished by the party 
requesting review or reconsideration, 
and, if necessary to resolve the matter, 
any additional information found to be 
relevant to determining prevailing wage 
rates and fringe benefits in a particular 
locality. The Administrator, pursuant to 
a review of available information, may 
issue a new wage determination, may 
cause the wage determination to be 
revised, or may affirm the wage 
determination issued, and will notify the 
requesting party in writing of the action 
taken. The Administrator will render a 
decision within 30 days of receipt of the 
request or will notify the requesting 
party in writing within 30 days of receipt 
that additional time is necessary.

(b) Review  by the Board o f Service 
Contract Appeals. Any decision of the 
Administrator under paragraph (a) of 
this section may be appealed to the 
Board of Service Contract Appeals 
within 20 days of issuance of the 
Administrator’s decision. Any such 
appeal shall be in accordance with the 
provisions of Part 8 of this title.

Subpart C—Application of the 
McNamara-O’Hara Service Contract 
Act
Introductory

§ 4.101 O fficial rulings and interpretations  
in this subpart.

(a) The purpose of this subpart is to 
provide, pursuant to the authority cited 

•in § 4.102, official rulings and 
interpretations with respect to the 
application of the McNamara-O’Hara 
Service Contract Act for the guidance of 
the agencies of the United States and 
the District of Columbia which may 
enter into and administer contracts 
subject to its provisions, the persons 
desiring to enter into such contracts 
with these agencies, and the contractors, 
subcontractors, and employees who 
perform work under such contracts.

(b) These rulings and interpretations 
are intended to indicate the construction 
of the law and regulations which the 
Department of Labor believes to be 
correct and which will be followed in 
the administration of the Act unless and 
until directed otherwise by Act of 
Congress or by authoritative ruling of 
the courts, or if it is concluded upon 
reexamination of an interpretation that 
it is incorrect. See for example,
Skidmore v. Sw ift & Co., 323 U.S. 134 
(1944); Roland Co. v. Walling, 326 U.S. 
657 (1946); Endicott Johnson Corp. v. 
Perkins, 317 U.S. 501, 507-509 (1943); 
Perkins v. Lukens Steel C o., 310 U.S. 113, 
128 (1940); United States v. Western 
Pacific Railroad Co., 352 U.S. 59 (1956). 
The Department of Labor (and not the 
contracting agencies) has the primary 
and final authority and responsibility for 
administering and interpreting the Act, 
including making determinations of 
coverage. See W oodside Village v. 
Secretary o f Labor, 611 F. 2d 312 (9th 
Cir. 1980); N ello L. Teer Co. v. United 
States, 348 F.2d 533, 539-540 (Ct. Cl. 
1965), cert, denied, 383 U.S. 934 (Davis- 
Bacon Act); North Georgia Building & 
Construction Trades Council v. U.S. 
Department o f Transportation, 399 F. 
Supp. 58, 63 (N.D. Ga. 19075) (Davis- 
Bacon Act); Zachry Co. v. United States, 
344 F.2d 352 (Ct. Cl. 1965) (Davis-Bacon 
Act); Curtiss-W right Corp. v. M cLucas, 
364 F. Supp. 750, 769-72 (D.N.J. 1973);
and 43 Atty. Gen. O p s.------(March 9,
1979); 53 Comp. Gen. 647,649-51 (1974); 
57 Comp. Gen. 501, 506 (1978).

(c) Court decisions arising under the 
Act (as well as under related remedial 
labor standards laws such as the Walsh- 
Healey Public Contracts Act, the Davis- 
Bacon Act, the Contract Work Hours 
and Safety Standards Act, and the Fair 
Labor Standards Act) which support 
policies and interpretations contained in

this part are cited where it is believed 
that they may be helpful. On matters 
which have not been authoritatively 
determined by the courts, it is necessary 
for the Secretary of Labor and the 
Administrator to reach conclusions as to 
the meaning and the application of 
provisions of the law in order to carry 
out their responsibilities of 
administration and enforcement 
[Skidmore v. Sw ift & Co., 323 U.S. 134 
(1944)). In order that these positions may 
be made known to persons who may be 
affected by them, official interpretations 
and rulings are issued by the 
Administrator with the advice of the 
Solicitor of Labor, as authorized by the 
Secretary (Secretary’s Order No. 16-75, 
Nov. 21,1975,40 FR 55913; Employment 
Standards Order No. 2-76, Feb. 23,1976, 
41 FR 9016). These interpretations are a 
proper exercise of the Secretary’s 
authority. Idaho Sheet M etal Works v. 
Wirtz, 383 U.S. 190, 208 (1966), reh. den. 
383 U.S. 963 (1966). References to 
pertinent legislative history, decisions of 
the Comptroller General and of the 
Attorney General, and Administrative 
Law Judges’ decisions are also made in 
this part where it appears they will 
contribute to a better understanding of 
the stated interpretations and policies.

(d) The interpretations of the law 
contained in this part are official 
interpretations which may be relied 
upon. The Supreme Court has 
recognized that such interpretations of 
the Act “provide a practical guide to 
employers and employees as to how the 
office representing the public interest in 
its enforcement will seek to apply it” 
and “constitute a body of experience 
and informed judgment to which courts 
and litigants may properly resort for 
guidance” [Skidmore v. Sw ift & Co., 323 
U.S. 134 (1944)). Interpretations of the 
agency charged with administering an 
Act are generally afforded deference by 
the courts. [Griggs v. Duke Power Co., 
401 U.S. 424, 433-34 (1971); Udall v. 
Tollman, 380 U.S. 1 (1965).) Some of the 
interpretations in this part relating to the 
application of the Act are 
interpretations of provisions which 
appeared in the original Act before its 
amendments in 1972 and 1976. 
Accordingly, the Department of Labor 
considers these interpretations to be 
correct, since there were no 
amendments of the statutory provisions 
which they interpret. [United Spates v. 
Davison Fuel & D ock Co., 371 F.2d 705, 
711-12 (C.A. 4,1967).)

(e) On and after final publication of 
this part in the Federal Register, the 
interpretations contained herein shall be 
in effect and shall remain in effect until 
they are modified, rescinded, or
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withdrawn. This part supersedes and 
replaces certain interpretations 
previously published in the Federal 
Register and Code of Federal 
Regulations as Part 4 of this chapter. 
Prior opinions, rulings, and 
interpretations and prior enforcement 
policies which are not inconsistent with 
the interpretations in this part or with 
the Act as amended are continued in 
effect; all other opinions, rulings, 
interpretations, and enforcement 
policies on the subjects discussed in the 
interpretations in this part, to the extent 
they are inconsistent with the rules 
herein stated, are superseded, 
rescinded, and withdrawn.'

(f) Principles governing the 
application of the Act as set forth in this 
subpart are clarified or amplified in 
particular instances by illustrations and 
examples based on specific fact 
situations. Since such illustrations and 
examples cannot and are not intended 
to be exhaustive, or to provide guidance 
on every problem which may arise 
under the Act, no inference should be 
drawn from the fact that a subject or 
illustration is omitted.

(g) It should not be assumed that the 
lack of discussion of a particular subject 
in this subpart indicates the adoption of 
any particular position by the 
Department of Labor with respect to 
such matter or to constitute an 
interpretation, practice, or enforcement 
policy. If doubt arises or a question 
exists, inquiries with respect to matters 
other than safety and health standards 
should be directed to the Administrator 
of the Wage and Hour Division, 
Employment Standards Administration, 
U.S. Department of Labor, Washington, 
D.C. 20210, or to any regional office of 
the Wage and Hour Division. Safety and 
health inquiries should be addressed to 
the Assistant Secretary for 
Occupational Safety and Health, U.S. 
Department of Labor, Washington, D.C. 
20210, or to any O SH A  regional office. A  
full description of the facts and any 
relevant documents should be submitted 
if an official ruling is desired,

§ 4.102 Adm inistration o f the Act.
As provided by section 4 of the Act 

and under provisions of sections 4 and 5 
of the Walsh-Healey Public Contracts 
Act (49 Stat. 2036, 41 U.S.C. 38, 39) 
which are made expressly applicable for 
the purpose, the Secretary of Labor is 
authorized and directed to administer 
and enforce the provisions of the 
McNamara-O’Hara Service Contract 
Act, to make rules and regulations, issue 
orders, make decisions, and take other 
appropriate action under the Act. The 
Secretary is also authorized to make 
reasonable limitations and to make rules

and regulations allowing reasonable 
variations, tolerances, and exemptions 
to and from provisions of the Act 
(except section 10), but only in special 
circumstances where it is determined 
that such action is necessary and proper 
in the public interest or tb avoid serious 
impairment of the conduct of 
Government business and is in accord 
with the remedial purposes of the Act to 
protect prevailing labor standards. The 
authority and enforcement powers of the 
Secretary under the Act are coextensive 
with the authority and powers under the 
Walsh-Healey Act. Curtiss Wright Corp. 
v. M cLucas 364 F. Supp. 750, 769 (D NJ 
1973).

§4.103 The Act.
The McNamara-O’Hara Service 

Contract Act of 1965 (Pub. L. 89-286, 79 
Stat. 1034,41 U .S.C. 351 et seq.), 
hereinafter referred to as the Act, was 
approved by the President on October 
22,1965 (1 Weekly Compilation of 
Presidential Documents 428). It 
establishes standards for minimum 
compensation and safety and health 
protection of employees performing 
work for contractors and subcontractors 
on service contracts entered into with 
the Federal Government and the District 
of Columbia. It applies to contracts 
entered into pursuant to negotiations 
concluded or invitations for bids issued 
on or after January 20,1966. It has been 
amended by Pub. L  92-473, 86 Stat. 798; 
by Pub. L. 93-57, 87 Stat. 140; and by 
Pub. L. 94-489, 90 Stat. 2358.

§4.104 W hat the Act provides, generally.
(a) The provisions of the Act apply to 

contracts, whether negotiated or 
advertised, the principal purpose of 
which is to furnish services in the 
United States through the use of service 
employees. Under its provisions, every 
contract subject to the Act (and any bid 
specification therefor) entered into by 
the United States or the District of 
Columbia in excess of $2,500 must 
contain stipulations as set forth in § 4.6 
of this Part requiring (a) that specified 
minimum monetary wages and fringe 
benefits determined by the Secretary of 
Labor (based on wage rates and fringe 
benefits prevailing in the locality or, in 
specified circumstances, the wage rates 
and fringe benefits contained in a 
collective bargaining agreement 
applicable to employees who performed 
on a predecessor contract) be paid to 
service employees employed by the 
contractor or any subcontractor in 
performing the services contracted for; 
(b) that working conditions of such 
employees which are under the control 
of the contractor or subcontractor meet 
safety and health standards; and (c) that

notice be given to such employees of the 
compensation due them under the 
minimum wage and fringe benefits 
provisions of the contract. Contractors 
performing work subject to the Act thus 
enter into competition to obtain 
Government business on terms of which 
they are fairly forewarned by inclusion 
in the contract. [Endicott Johnson Corp. 
v. Perkins, 317 U.S. 501, 507 (1943).) The 
A ct’s purpose is to impose obligations 
upon those favored with Government 
business by precluding the use of the 
purchasing power of the Federal 
Government in the unfair depression of 
wages and standards of employment. 
(See H.R. Rep. No. 948, 89th Cong., 1st 
Sess. 2-3 (1965); S. Rep. No. 798, 89th 
Cong., 1st Sess. 3-4 (1965).) The Act 
does not permit the monetary wage 
rates specified in such a contract to be 
less than the minimum wage specified 
under section 6(a)(1) of the Fair Labor 
Standards Act, as amended (29 U.S.C. 
206(a)(1)). In addition, it is a violation of 
the Act for any contractor or 
subcontractor under a Federal contract 
subject to the Act, regardless of the 
amount of the contract, to pay any of his 
employees engaged in performing work 
on the contract less than such Fair Labor 
Standards Act minimum wage.
Contracts of $2,500 or less are not, 
however, required to contain the 
stipulations described above. These 
provisions of the Service Contract Act 
are implemented by the regulations 
contained in this Part 4 and are 
discussed in more detail in subsequent 
sections of Subparts C, D, and E.

§ 4.105 The Act as am ended.

(a) The provisions of the Act (see 
§ § 4.102-4.103) were amended, effective 
October 9,1972, by Public Law 92-473, 
signed into law by the President on that 
date. By virtue of amendments made to 
paragraphs (1) and (2) of section 2(a) 
and the addition to section 4 of a new 
subsection (c), the compensation 
standards of the Act (see § § 4.159-4.179) 
were revised to impose on successor 
contractors certain requirements (see 
§ 4.1b) with respect to payment of wage 
rates and fringe benefits based on those 
agreed upon for substantially the same 
services in the same locality in 
collective bargaining agreements 
entered into by their predecessor 
contractors (unless such agreed 
compensation is substantially at 
variance with that locally prevailing or 
the agreement was not negotiated at 
arm’s length). The Secretary of Labor is 
to give effect to the provisions of such 
collective bargaining agreements in his 
wage determinations under section 2 of 
the Act. A  new paragraph (5) added to



41398 Federal Register / V o l. 46, N o. 157 / Friday, August 14, 1981 / Proposed Rules

section 2(a) of the Act requires a 
statement in the government service 
contract of the rates that would be paid 
by the contracting agency in the event of 
its direct employment of those classes of 
service employees to be employed on 
the contract work who, if directly 
employed by the agency, would receive 
wages determined as provided in 5 
U .S.C. 5341. The Secretary of Labor is 
directed to give due consideration to 
such rates in determining prevailing 
monetary wages and fringe benefits 
under the Act’s provisions. Other 
provisions of the 1972 amendments 
include the addition of a new section 10 
to the Act to insure that wage 
determinations are issued by the 
Secretary for substantially all service 
contracts subject to section 2(a) of the 
Act at the earliest administratively 
feasible time; an amendment to section 
4(b) of the Act to provide, in addition to 
the conditions previously specified for 
issuance of adhiinistrative limitations, 
variations, tolerances, and exemptions 
(see § 4.123), that administrative action 
in this regard shall be taken only in 
special circumstance^ where the 
Secretary determines that it is in accord 
with the remedial purpose of the Act to 
protect prevailing labor standards; and a 
new subsection (d) added to section 4 of 
the Act providing for the award of 
service contracts for terms not more 
than 5 years with provision for periodic 
adjustment of minimum wage rates and 
fringe benefits payable thereunder by 
the issuance of wage determinations by 
the Secretary of Labor during the term of 
the contract. A  further amendment to 
section 5(a) of the Act requires the 
names of contractors found to have 
violated the Act to be submitted for the 
debarment list (see § 4.188) not later 
than 90 days after the hearing 
examiner’s finding of violation unless 
the Secretary recommends relief, and 
provides that such recommendations 
shall be made only because of unusual 
circumstances.

(b) The provisions of the Act were 
amended by Pub. L. 93-57, 87 Stat. 140, 
effective July 6,1973, to extend the Act’s 
coverage to Canton Island.

(c) The provisions of the Act were 
amended by Pub. L. 94-489, 90 Stat. 2358, 
approved October 13,1976, to extend thé 
Act’s coverage to white collar workers. 
Accordingly, the minimum wage 
protection of the Act now extends to all 
workers, both blue collar and white 
collar, other than persons employed in a 
bona fide executive, administrative, or 
professional capacity as those terms are 
used in the Fair Labor Standards Act 
and in Part 541 of Title 29. Pub. L. 94-489 
accomplished this change by adding to

Section 2(a)(5) of the Act a reference to 
5 U.S.C. 5332, which deals with white 
collair workers, and by amending the 
definition of service contract employee 
in Section 8(b) of the Act.

(d) Included in this Part 4 and in Part 6 
of this subtitle are provisions to give 
effect to the amendments mentioned in 
this section.

§ 4.106 [R eserved]

Agencies Whose Contracts May Be 
Covered

§4.107 Federal contracts.
(a) Section 2(a) of the Act covers 

contracts (and any bid specification 
therefor) “entered into by the United 
States” and section 2(b) applies to 
contracts entered into “with the Federal 
Government.” Within the meaning of 
these provisions, contracts entered into 
by the United States and contracts with 
the Federal Government include 
generally all contracts to which any 
agency or instrumentality of the U.S. 
Government becomes a party pursuant 
to authority derived from the 
Constitution and laws of the United 
States. The Act does not authorize any 
distinction in this respect between such 
agencies and instrumentalities on the 
basis of their inclusion in or 
independence from the executive, 
legislative, or judicial branches of the 
Government, the fact that they may be 
corporate in form, or the fact that 
payment for the contract services is not 
made from appropriated funds. Thus, 
contracts of wholly owned Government 
corporations, such as the Postal Service, 
and those of nonappropriated fund 
instrumentalities under the jurisdiction 
of the Armed Forces, or of other Federal 
agencies, such as Federal Reserve 
Banks, are included among those subject 
to the general coverage of the Act. 
[Brinks, Inc. v. Board o f Governors o f 
the Federal Reserve System , 466 F.
Supp. 116 (D DC 1979); 43 Atty. Gen.
O p s.---------(September 26,1978).)
Contracts with the Federal Government 
and contracts entered into “by the 
United States” within the meaning of the 
Act do not, however, include contracts 
for services entered into on their own 
behalf by agencies or instrumentalities 
of other Governments within the United 
States, such as those of the several 
States and their political subdivisions, 
or of Puerto Rico, the Virgin Islands, 
Guam, or American Samoa.

(b) Where a Federal agency exercises 
ÿs contracting authority to procure 
services desired by the Governrtient, the 
method of procurement utilized by the 
contracting agency is not controlling in 
determining coverage of the contract as 
one entered into by the United States.

Such contracts may be entered into by 
the United States either through a direct 
award by a Federal agency or through 
the exercise by another agency (whether 
governmental or private) of authority 
granted to it to procure services for or 
on behalf of a Federal agency. Thus, 
sometimes authority to enter into 
service contracts of the character 
described in the Act for and on behalf of 
the Government and on a cost- 
reimbursable basis may be delegated, 
for the convenience of the contracting 
agency, to a prime contractor which has 
the responsibility for all work to be done 
in connection with the operation and 
management of a Federal plant, 
installation, facility, or program, 
together with the legal authority to act 
as agency for and on behalf of the 
Government and to obligate 
Government funds in the procurement of 
all services and supplies necessary to 
carry out the entire program of 
operation. The contracts entered into by 
such a prime contractor with secondary 
contractors for and on behalf of the 
Federal agency pursuant to such 
delegated authority, which have such 
services as their principal purpose, are 
deemed to be contracts entered into by 
the United States and contracts with the 
Federal Government within the meaning 
of the Act. However, service contracts 
entered into by State or local public 
bodies with purveyors of services are 
not deemed to be entered into by the 
United States merely because such 
services are paid for with funds of the 
public body which have been received 
from the Federal Government as a grant 
under a Federal program. For example, a 
contract entered into by a municipal 
housing authority for tree trimming, tree 
removal, and landscaping for an urban 
renewal project financed by Federal 
funds is not a contract entered into by 
the United States and. is not covered by 
the Service Contract Act. Similarly, 
contracts let under the Medicaid 
program which are financed by 
federally-assisted grants to the States, 
and contracts which provide for 
insurance benefits to a third party, 
under the Medicare program are not 
subject to the Act.

§ 4.108 D istrict o f Colum bia contracts.

Section 2(a) of the Act covers 
contracts (and any bid specification 
therefor) in excess of $2,500 which are 
“entered into by the * * * District of 
Columbia.” The contracts of all agencies 
and instrumentalities which procure 
contract services for or on behalf of the 
District or under the authority of the 
District Government are contracts 
entered into by the District of Columbia
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within the meaning of this provision. 
Such contracts are also considered 
contracts entered into with the Federal 
Government or the United States within 
the meaning of section 2(b), section 5, 
and the other provisions of the Act. The 
legislative history indicates no intent to 
distinguish District of Columbia 
contracts from the other contracts made 
subject to the Act, and traditionally, 
under other statutes. Districf 
Government contracts have been made 
subject to the same labor standards 
provisions as contracts of other agencies 
and instrumentalities of the United 
States.

§ 4.109 [Reserved]

Covered Contracts Generally

§ 4.110 W hat contracts are covered.
The Act covers service contracts of 

the Federal agencies described in 
§ § 4.197-4.108. Except as otherwise 
specifically provided (see § § 4.115 et 
seq.), all such contracts, the principal 
purpose of which is to furnish services 
in the United States through the use of 
service employees, are subject to its 
terms. This is true of contracts entered 
into by such agencies with States or 
their political subdivisions, as well as 
such contracts entered into with private 
employers. Contracts between a Federal 
or District of Columbia agency and 
another such agency are not within the 
purview of the Act; however, 
"subcontracts” awarded under “prime 
contracts” between the Small Business 
Administration and another Federal 
agency pursuant to various preferential 
set-aside programs, such as the 8(a) 
program, are covered by the Act. It 
makes no difference in the coverage of a 
contract whether the contract services 
are procured through negotiation or 
through advertising for bids. Also, the 
mere fact that an agreement is not 
reduced to writing does not mean that 
the contract is not within the coverage 
of the Act. The amount of the contract is 
not determinative of the Act’s coverage, 
although the requirements are different 
for contracts in excess of $2,500 and for 
contracts of a lesser amount. The Act is 
applicable to the contract if the principal 
purpose of the contract is to furnish 
services, if such services are to be 
furnished in the United States, and if 
principally service employees will be 
used in providing such services. These 
elements of coverage will be discussed 
separately in the following sections.

§ 4.111 Contracts “to  furnish services.”
(a) “Principalpurpose” as criterion. 

Under its terms, the Act applies to a 
“contract * * * the principal purpose of 
which is to furnish services in the

United States through the use of service 
employees * * *.” If the principal 
purpose is to provide something other 
than services of the character 
contemplated by the Act and any such 
services which may be performed are 
only incidental to the performance of a 
contract for another purpose, the Act 
does not apply. However, as will be 
seen by examining the illustrative 
examples of covered contracts in 
§ § 4.130 et seq., no hard and fast rule 
can be laid down as to the precise 
meaning of the term “principal purpose” . 
This remedial Act is intended to be 
applied to a wide variety of contracts, 
and the Act does not define or limit the 
types of services which may be 
contracted for under a contract the 
principal purpose of which is to furnish 
services. Further, the nomenclature, 
type, or particular form of contract used 
by procurement agencies is not 
determinative of coverage. Whether the 
principal purpose of a particular 
contract is the furnishing of services 
through the use of service employees is 
largely a question to be determined on 
the basis of all the facts in each 
particular case. Even where tangible 
items of substantial value are important 
elements of the subject matter of the 
contract, the facts may show that they 
are of secondary import to the furnishing 
of services in the particular case. This 
principle is illustrated by the examples 
set forth in § 4.131.

(b) Determining whether a contract is 
for “services”, generally. Except 
indirectly through the definition of 
“service employee” the Act does not 
define, or limit, the types of “ services” 
which may be contracted for under a 
contract “ the principal purpose of which 
is to furnish services” . As stated in the 
congressional committee reports on the 
legislation, the types of service contracts 
covered by its provisions are varied. 
Among the examples cited are contracts 
for laundry and dry cleaning, for 
transportation of the mail, for custodial, 
janitorial, or guard service, for packing 
and crating, for food service, and for 
miscellaneous housekeeping services. 
Covered contracts for services would 
also include those for other types of 
services which may be performed 
through the use of the various classes of 
service employees included in the 
definition in section 8(b) of the Act (see 
§ 4.113). Examples of some such 
contracts are set forth in §§ 4.130 et seq.. 
In determining questions of contract 
coverage, due regard must be given to 
the apparent legislative intent to include 
generally as contracts for “services” 
those contracts which have as their 
principal purpose the procurement of

something other than the construction 
activity described in the Davis-Bacon 
Act or the materials, supplies, articles, 
and equipment described in the Walsh- 
Healey Act. The Committee reports in 
both the House and Senate, and 
statements made on the floor of the 
House, took note of the labor standards 
protections afforded by these two Acts 
to employees engaged in the 
performance of construction and supply 
contracts and observed: “The service 
contract is now the only remaining 
category of Federal contracts to which 
no labor standards protections apply”
(H. Rept. 948, 89th Cong., 1st Sess., p. 1; 
see also S. Rept. 798, 89th Cong., 1st 
Sess., p. 1; daily Congressional Record, 
Sept. 20,1965, p. 23497). A  similar 
understanding of contracts principally 
for “services” as embracing contracts 
other than those for construction or 
supplies is reflected in the statement of 
President Johnson upon signing the Act 
(1 Weekly Compilation of Presidential 
Documents, p. 428).'

§ 4.112 Contracts to  furnish services “in 
the United States.”

(a) The Act covers contract services 
furnished “in the United States,” 
including any State of the United States, 
the District of Columbia, Puerto Rico, 
the Virgin Islands, Outer Continental 
Shelf lands as defined in the Outer 
Continental Shelf Lands Act, American 
Samoa, Guam, Wake Islands, Eniwetok 
Atoll, Kwajalein Atoll and Johnston 
Island. The definition expressly 
excludes any other territory under the 
jurisdiction of the United States and any 
United States base or possession within 
a foreign country. Services to be 
performed on a vessel operating 
exclusively in international or foreign 
waters outside the geographic areas 
named in section 8(d) would not be 
services furpished “in the United States”  
within the meaning of the Act.

(b) A  service contract to be performed 
in its entirety outside the geographic 
limits of the United States as thus 
defined is not covered and is not subject 
to the labor standards of the Act. 
However, if a service contract is to be 
performed in part within and in part 
without these geographic limits, the 
stipulations required by § 4.6 or § 4.7, as 
appropriate, must be included in the 
invitation for bids or negotiation 
documents and in the contract, and the 
labor standards must be observed with 
respect to that part of the contract 
services that is performed within these 
geographic limits. In such a case, the 
requirements of the Act and of the 
contract clauses will not be applicable
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to the services furnished outside the 
United States.

§ 4.113 Contracts to  furnish services 
“through the use of service em ployees’’.

(a) Use o f “service em ployees"in a 
contract performance. (1) As indicated 
in § 4.110, the Act covers service 
contracts only where the principal 
purpose of the contract is to furnish 
services “through the use of service 
employees.” A  service contract 
otherwise subject to the Act ordinarily 
will meet this condition only if the 
services under the contract will be 
furnished principally through the use of 
service employees. Where it is 
contemplated that the services (of the 
kind performed by service employees) 
will be performed individually by the 
contractor, and the contracting officer 
knows when advertising for bids or 
concluding negotiations that such 
employees will not be used by the 
contractor in providing the contract 
services, the Act will not be deemed 
applicable to the contract and the 
contract clauses required by § 4.6 or 
§ 4.7 may be omitted. The fact that the 
required services will be performed by 
municipal employees or employees of a 
State would not remove the contract 
from the purview of the Act, as this Act 
does not contain any exemption for 
contracts performed by such employees. 
Also, as discussed in paragraph (a)(2) of 
this section where the services the 
Government wants under the contract 
are of a type that will require the use of 
service employees as defined in section 
8(b) of the Act, the contract is not taken 
out of the purview of the Act by the fact 
that the manner in which the services of 
such employees are performed will be 
subject to the continuing overall 
supervision of professional personnel to 
whom the Act does not apply.

(2) The coverage of the Act does not 
extend, however, to contracts for 
services to be performed principally by . 
persons who are not service employees, 
i.e.i persons who are bona fide 
executive, administrative or 
professional personnel as defined in 
Part 541 of this title (see paragraph (b) of 
this section). A  contract for medical 
services furnished principally by 
professional personnel is an example of 
such a contract. Contracts for research 
and development which are performed 
principally by scientists or other 
professional personnel would also be 
examples of contracts which are not 
subject to the Act. On the other hand, 
contracts for drafting or computer 
services are often performed principally 
by draftsmen, computer operators, or 
other service employees and are subject 
to the Act, even though the work of such

employees may be performed under the 
supervision and direction of 
professional personnel, and the final 
analysis may be performed by 
professionals.

(3) In determining whether a contract 
will be performed principally through 
the use of service employees, the 
determination will ordinarily be made 
on the basis of total projected 
employment or staff years on the 
contract. Thus if it is anticipated that the 
majority of the employees performing 
contract services will be service 
employees, the contract is considered 
subject to the Act. In close cases or 
where it is not possible to predict 
whether service employees will 
constitute the majority of projected 
employment or staff years, the 
Department of Labor should be 
consulted, since such situations require 
consideration of other factors such as 
the nature of the contract work, the type 
of work performed by service 
employees, how integral the work 
performed by the service employees is 
to the contract and the total number of 
service employees to be employed on 
the contract.

(b) “Service em ployees” defined. In 
determining whether or not any of the 
contract services will be performed by 
service employees, the definition of 
“service employee” in section 8(b) of the 
Act is controlling. It provides:

The term “service employee” means any 
person engaged in the performance of a 
contract entered into by the United States 
and not exempted under section 7, whether 
negotiated or advertised, the principal 
purpose of which is to furnish services in the 
United States (other than any person 
employed in a bona fide executive, 
administrative, or professional capacity, as 
those terms are defined in part 541 of title 29, 
Code of Federal Regulations, as of July 30, 
1976, and any subsequent revision of those 
regulations); and shall include all such 
persons regardless of any contractual 
relationship that may be alleged to exist 
between a contractor or subcontractor and 
such persons.

It will be noted that the definition 
expressly excludes those employees 
who are employed in a bona fide 
executive, administrative, or 
professional capacity as defined in Part 
541 of this title and as discussed further 
in § 4.156. Some of the specific types of 
service employees who may be 
employed on service contracts are noted 
in other sections which discuss the 
application of the Act to employees.

§4.114 Subcontracts.
(a) “Contractor” as including 

“subcontractor." Except where 
otherwise noted or where the term 
“Government prime contractor” is used,

the term “contractor” as used in this 
Part 4 shall be deemed to include a 
subcontractor. The term “ contractor” as 
used in the contract clauses required by 
Subpart A  in any subcontract under a 
covered contract shall be deemed to 
refer to the subcontractor, or, if in a 
subcontract entered into by such a 
subcontractorKshall be deemed to refer 
to the lower level subcontractor. (See 
§ 4.1a(f).)

(b) Liability o f Prime Contractor. 
When a contractor undertakes a 
contract subject to the Act, the 
contractor agrees to assume the 
obligation that the Act’s labor standards 
will be observed in furnishing the 
required services. This obligation may 
not be relieved by.shifting all or part of 
the work to another, and the prime 
contractor is jointly and severally liable 
with any subcontractor for any 
underpayments on the part of a 
subcontractor which would constitute a 
violation of the prime contract. The 
prime contractor is required to include 
the prescribed contract clauses (§§ 4.6- 
4.7) and applicable wage determination 
in all subcontracts. The appropriate 
enforcement sanctions provided under 
the Act may be invoked against both the 
prime contractor and the subcontractor 
in the event of failure to comply with 
any of the A ct’s requirements where 
appropriate under the circumstances of 
the case.

Specific Exclusions

§4.115 Exem ptions and exceptions 
generally.

(a) The Act, in section 7, specifically 
excludes from its coverage certain 
contracts and work which might 
otherwise come within its terms as 
procurements the principal purpose of 
which is to furnish services through the 
use of service employees.

(b) The statutory exemptions in 
section 7 of the Act are as follows:

(1) Any contract of the United States 
or District of Columbia for construction, 
alteration, and/or repair, including 
painting and decorating of public 
buildings or public works;

(2) Any work required to be done in 
accordance with the provisions of the 
Walsh-Healy Public Contracts Act (49 
Stat. 2036);

(3) Any contract for the carriage of 
freight or personnel by vessel, airplane, 
bus, truck, express, railway line, or oil 
or gas pipeline where published tariff 
rates are in effect;

(4) Any contract for the furnishing bf 
services by radio, telephone, telegraph, 
or cable companies, subject to the 
Communications Act of 1934;
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(5) Any contract for public utility 
services, including electric light and 
power, water, steam, and gas;

(6) Any employment contract 
providing for direct services to a Federal 
agency by an individual or individuals;

(7) Any contract with the Post Office 
Department, (now the U.S. Postal 
Service) the principal purpose of which 
is the operation of postal contract 
stations.

§4.116 Contracts fo r construction  
activity.

(a) General scope o f exemption. The 
Act, in paragraph (1) of section 7, 
exempts from its provisions “any 
contract of the United States or District 
of Columbia for construction, alteration 
and/or repair, including painting and 
decorating of public buildings or public 
works.“ This language corresponds to 
the language used in the Davis-Bacon 
Act to describe its coverage (40 U.S.G. 
276a). The legislative history of the 
McNamara-O’Hara Service Contract Act 
indicates that the purpose of the 
provision is to avoid overlapping 
coverage of the two acts by excluding 
from the application of the McNamara- 
O ’Hara Act those contracts to which the 
Davis-Bacon Act is applicable and in the 
performance of which the labor 
standards of that Act are intended to 
govern the compensation payable to the 
employees of contractors and 
subcontractors on the work. (See H.
Rept. 798, pp. 2, 5, and H. Rept. 948, pp.
1, 5, also Hearing, Special Subcommittee 
on Labor, House Committee on 
Education and Labor, p. 9 (89th Cong.,
1st sess.).) The intent of section 7(1) is 
simply to exclude from the provisions of 
the Act those construction contracts 
which involve the employment of 
persons whose wage rates and fringe 
benefits are determinable under the 
Davis-Bacon Act.

(b) Contracts not within exemption. 
Section 7(1) does not exempt contracts 
which, for purposes of the Davis-Bacon 
Act, are not considered to be of the 
character described by the 
corresponding language in that Act, and 
to which the provisions of the Davis- 
Bacon Act are therefore not applied. 
Such contracts are accordingly subject 
to the McNamara-O’Hara Act where 
their principal purpose is to furnish 
services in the United States through the 
use of service employees. For example, 
a contract for clearing timber or brush 
from land or for the demolition or 
dismantling of buildings or other 
structures located thereon may be a 
contract for construction activity subject 
to the Davis-Bacon Act where it appears 
that the clearing of the site is to be 
followed by the construction of a public

building or public work at the same 
location. If, however, no further 
construction activity at the site is 
contemplated the Davis-Bacon Act is 
considered inapplicable to such clearing, 
demolition, or dismantling work. In such 
event, the exemption in section 7(1) of 
the McNamara-O’Hara Act has no 
application and the contract may be 
subject to the Act in accordance with its 
general coverage provisions. It should 
be noted that the fact that a contract 
may be labeled as one for the sale and 
removal of property, such as salvage 
material, does not negate coverage 
under the Act even though title to the 
removable property passes to the 
contractor. While the value of the 
property being sold in relation to the 
services performed under the contract is 
a factor to be considered in determining 
coverage, where the facts show that the 
principal purpose of removal, 
dismantling, and demolition contracts is 
to furnish services through the use of 
service employees, these contracts are 
subject to die Act. (See also § 4.131.)

(c) Partially exempt contracts. (1) 
Instances may arise in which, for the 
convenience of the Government, instead 
of awarding separate contracts for 
construction work subject to the Davis- 
Bacon Act and for services of a different 
type to be performed by service 
employees, the contracting officer may 
include separate specifications for each 
type of work in a single contract calling 
for the performance of both types of 
work. For example, a contracting agency 
may invite bids for the installation of a 
plumbing system or for the installation 
of a security alarm system in a public 
building and for the maintenance of the 
system for one year, under separate bid 
specifications. In such a case, if the 
contract is principally for services, the 
exemption provided by section 7(1) will 
be deemed applicable only to that 
portion of the contract which calls for 
construction activity subject to the 
Davis-Bacon Act. The contract 
documents are required to contain the 
clauses prescribed by § 4.6 for 
application to the contract obligation to 
furnish services through the use of 
service employees, and the provisions of 
the McNamara-O’Hara Act will apply to 
that portion of the contract.

(2) Supply, services, or maintenance 
contracts involving construction work. 
The provisions of both the Davis-Bacon 
Act and the Service Contract Act would 
generally apply to contracts involving 
construction and service work. The 
exemption provided by section 7(1) of 
the Act would be applicable to 
construction contract work in such 
hybrid contracts where

(i) The contract contains specific 
requirements for substantial amounts of 
construction, reconstruction, alteration, 
or repair work (hereinafter referred to as 
construction) or it is ascertainable that a 
substantial amount of construction work 
will be necessary for the performance of 
the contract (the word “substantial” 
relates to the type and quantity of 
construction work to be performed and 
not merely to the total value of 
construction work (whether in absolute 
dollars or cost percentages) as 
compared to the total value of the 
contract); and

(ii) The construction work is 
physically or functionally separate from, 
and as a practical matter is capable of 
being performed on a segregated basis 
from, the other work called for by the 
contract.

§ 4.117 W ork subject to  requirem ents o f 
W alsh-Healey Act

(a) The Act, in paragraph (2) of 
section 7, exempts from its provisions 
“any work required to be done in 
accordance with the provision of the 
Walsh-Healey Public Contracts Act (49 
Stat. 2036).” It will be noted that like the 
similar provision in  the Contract Work 
Hours and Safety Standards Act (40 
U .S.C . 329(b)), this is an exemption for 
“work” , i.e., specifications or 
requirements, rather than for 
"contracts” subject to the Walsh-Healy 
Act. The purpose of the exemption was 
to eliminate possible overlapping of the 
differing labor standards of the two 
Acts, which otherwise might be applied 
to employees performing work on a 
contract covered by the Service 
Contract Act if such contract and their 
work under it should also be deemed to 
be covered by the Walsh-Healey Act. 
The Walsh-Healey Act applies to 
contracts in excess of $10,000 for the 
manufacture or furnishing of materials, 
supplies, articles or equipment. Thus, 
there is no overlap if die principal 
purpose of the contract is the 
manufacture or furnishing of such 
materials etc., rather than the furnishing 
of services of the character referred to in 
the Service Contract Act, for such a 
contract is not within the general 
coverage of the latter Act. In such cases 
the exemption in section 7(2) is not 
pertinent. See, for example, the 
discussion in § § 4.131 and 4.132.

(b) Further, contracts principally for 
remanufacturing of equipment which is 
so extensive as to be equivalent to 
manufacturing are subject to the Walsh- 
Healey Act. Remanufacturing shall be 
deemed to be manufacturing when the 
criteria in paragraph (1) or (2) of this 
section are met.
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(1) Major overhaul of an item, piece of 
equipment, or materiel which is 
degraded or inoperable, and under 
which all of the following conditions 
exist:

(1) The item or equipment is required 
to be completely or substantially tom 
down into individual components parts: 
and

(ii) Substantially all of the parts are 
reworked, rehabilitated, altered and/or 
replaced; and

(iii) The parts are reassembled so as 
to furnish a totally rebuilt item or piece 
of equipment; and

(iv) Manufacturing processes similar 
to those which were used in the 
manufacturing of the item or piece of 
equipment are utilized; and

(v) The disassembled components, if 
usuable (except for situations where the 
number of items or pieces of equipment 
involved are too few to make it 
practicable) are commingled with 
existing inventory and, as such, lose 
their identification with respect to a 
particular piece of equipment; and

(vi) The items or equipment 
overhauled are restored to original life 
expectancy, or nearly so; and

(vii) Such work is performed in a 
facility owned or operated by the 
contractor.

(2) Major modification of an item, 
piece of equipment, or materiel which is 
wholly or partially obsolete, and under 
which all of the following conditions 
exist:

(i) The item or equipment is required 
to be completely or substantially torn 
down; and

(ii) Outmoded parts are replaced; and
(iii) The item or equipment is rebuilt 

or reassembled; and
(iv) The contract work results in the 

furnishing or a substantially modified 
item in a usable and serviceable 
condition; and

(v) The work is performed in a facility 
owned or operated by the contractor.

(3) Remanufacturing does not include 
the repair of damaged or broken 
equipment which does not require a 
complete teardown, overhaul, and 
rebuild as described in paragraphs (b)(1) 
and (2) of this section, or the periodic 
and routine maintenance, preservation, 
care, adjustment, upkeep, or servicing of 
equipment to keep it in usable, 
serviceable, working order. Such

. contracts typically are billed on an 
hourly rate (labor plus materials and 
parts) basis. Any contract principally for 
the work described in this subparagraph 
(b)(3) is subject to the Service Contract 
Act. Examples of such work include:

(i) Repair of an automobile, truck, or 
other vehicle, construction equipment, 
tractor, crane, aerospace, air

conditioning and refrigeration 
equipment, electric motors, and ground 
powered industrial or vehicular 
equipment;

(ii) Repair of typewriters and other 
office equipment (see § 4.123(e));

(iii) Repair of appliances, radios 
television, calculators, and other 
electronic equipment;

(iv) Inspecting, testing, calibration, 
painting, packaging, lubrication, tune-up, 
or replacement of internal parts of 
equipment listed in (i), (ii), and (iii) 
above; and

(v) Reupholstering, reconditioning, 
repair, and refinishing of furniture.

(4) Application of the Service Contract 
Act or the Walsh-Healey Act to any 
similar type of contract not discussed 
above will be deciced on a case-by-case 
basis by the Administrator.

§ 4.118 Contracts fo r carriage subject to  
published ta riff rates.

The Act, in paragraph (3) of section 7, 
exempts from its provisions “any 
contract for the carriage of freight or 
personnel by vessel, airplane, bus, truck, 
express, railway line or oil or gas 
pipeline where published tariff rates are 
in effect” . In order for this exemption to 
be applicable, the contract must be for 
such carriage by a common carrier 
described by the terms used. It does not, 
for example, apply to contracts for 
taxicab or ambulance service, because 
taxicab and ambulance companies are 
not among die common carriers 
specified by die statute. Also, a contract 
for transportation service does not come 
within this exemption unless die service 
contracted for is actually governed by 
published tariff rates in effect pursuant 
to State or FederaHaw for such carriage. 
The contracts excluded from the reach 
of the Act by this exemption are 
typically those where there is on file 
with the Interstate Commerce 
Commission or an appropriate State or 
local regulatory body a tariff rate 
applicable to the transportation 
involved, and the transportation 
contract between the Government and 
the carrier is evidenced by a bill of 
lading citing the published tariff rate. An 
administrative exemption has been 
provided for certain contracts where 
such carriage is subject to rates covered 
by section 10721 of the Interstate 
Commerce Act. See § 4.123(d). It should 
be noted further that only such contracts 
for the carriage of “ freight or personnel” 
are exempt. Further, the exemption 
cannot apply where the contracts are 
principally for packing, crating, 
handling, loading, and/or storage of 
goods, with local drayage constituting 
an incidental part of the contract work. 
Also this exemption thus does not

exclude any contracts for the 
transportation of mail from the 
application of the Act, because the term 
“freight” does not include the mail. (For 
an administrative exemption of certain 
contracts with common carriers for 
carriage of mail, see § 4.123(d)).

§ 4.119 Contracts fo r services o f 
com munications com panies.

The Act, in paragraph (4) of section 7, 
exempts from its provisions “any 
contract for the furnishing of services by 
radio, telephone, telegraph, or cable 
companies, subject to the 
Communications Act of 1934.” This 
exemption is applicable to contracts 
with such companies for communication 
services regulated under the 
Communications Act. It does not exempt 
from the Act any contracts with such 
companies to furnish any other kinds of 
services through the use of service 
employees.

§ 4.120 Contracts fo r public utility  
services.

The Act, in paragraph (5) of section 7, 
exempts from its provisions “any 
contract for public-utility services, 
including electric light and power, 
water, steam, and gas.” 11118  exemption 
is applicable to contracts for such 
services with companies whose rates 
therefor are regulated under State, local, 
or Federal law governing operations of 
public utility enterprises. Contracts 
entered into with public utility 
companies to furnish services through 
the use of service employees, other than 
those subject to such rate regulation, are 
not exempt from the Act. Among the 
contracts included in the exemption 
would be those between Federal electric 
power marketing agencies and investor- 
owned electric utilities, Rural 
Electrification Administration 
cooperatives, municipalities and State 
agencies engaged in the transmission 
and sale of electric power and energy.
(See H. Rept No. 948, 89th Cong., 1st sess., p. 
4)

§ 4.121 Contracts fo r individual services.

The Act, in paragraph (6) of section/, 
exempts from its provisions “any 
employment contract providing for 
direct services to a Federal agency by 
an individual or individuals.” This 
exemption, which applies only to an 
"employment contract” for “direct 
services,” makes it clear that the A ct’s 
application to Federal contracts for 
services is intended to be limited to 
service contracts entered into with 
independent contractors. If a contract to 
furnish services (to be performed by a 
service employee as defined in the Act)
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provides that they will be furnished 
directly to the Federal agency by the 
individual under conditions or 
circumstances which will make him an 
employee of the agency in providing the 
contract service, the exemption applies 
and the contract will not be subject to 
the Act’s provisions. The exemption 
does not exclude from the Act any 
contract for services of the kind 
performed by service employees which 
is entered into with an independent 
contractor whose individual services 
will be used in performing the contract, 
but as noted earlier in § 4.113, such a 
contract would be outside the general 
coverage of the Act if only the 
contractor’s individual services would 
be furnished and no service employee 
would in any event be used in its 
performance.

§ 4.122 Contracts fo r operation o f postal 
contract stations.

The Act, in paragraph (7) of section 7, 
exempts from its provisions “any 
contract with the Post Office 
Department, [now the U.S. Postal 
Service], the principal purpose of which 
is the operation of postal contract 
stations.” The exemption is limited to 
postal service contracts having the 
operation of such stations as their 
principal purpose. A  provision of the 
legislation which would also have 
exempted contracts with the U.S. Postal 
Service having as their principal 
purpose the transportation, handling, or 
delivery of the mails was eliminated 
from the bill during its consideration by 
the House Committee on Education and 
Labor (H. Rept. 948, p. 1, 89th Cong., 1st 
sess.).

§ 4.123 Adm inistrative lim itations, 
variances, tolerances, and exem ptions.

(a) Authority o f the Secretary. Section 
4(b) of the Act as amended in 1972 
authorizes the Secretary to “provide 
such reasonable limitations” and to 
“make such rules and regulations 
allowing reasonable variations, 
tolerances, and exemptions to and from 
any or all provisions of this Act (other 
than § 10), but only in special 
circumstances where he determines that 
such limitation, variation, tolerances, or 
exemption is necessary and proper in 
the public interest or to avoid the 
serious impairment of Government 
business, and is in accord with the 
remedial purpose of this Act to protect 
prevailing labor standards.” This 
authority is similar to that vested in the 
Secretary under section 6 of the Walsh- 
Healey Public Contracts Act (41 U .S.C. 
40) and under section 105 of the 
Contract Work Hours and Safety 
Standards Act (40 U .S.C. 331).

(b) Adm inistrative action under 
section 4(b) o f the A ct. The authority 
conferred on the Secretary by section 
4(b) of the Act will be exercised with 
due regard to the remedial purpose of 
the statute to protect prevailing labor 
standards and to avoid the undercutting 
of such standards which could result 
from the award of Government work to 
contractors who will not observe such 
standards, and whose saving in labor 
cost therefrom enables them to offer a 
lower price to the Government than can 
be offered by the fair employers who 
maintain the prevailing standards. - 
Administrative action consistent with 
this statutory purpose may be taken 
under section 4(b) with or without a 
request therefor, when found necessary 
and proper in accordance with the 
statutory standards. No formal 
procedures have been prescribed for 
requesting such action. However, a 
request for exemption from the' A ct’s 
provisions will be granted only upon a 
strong and affirmative showing that it is 
necessary and proper in the public 
interest or to avoid serious impairment 
of Government business, and is in 
accord with the remedial purpose of the 
Act to protect prevailing labor 
standards. If the request for 
administrative action under section 4(b) 
is not made by the headquarters office 
of the contracting agency to which the 
contract services are to be provided, the 
views of such office on the matter 
should be obtained and submitted with 
the request or the contracting officer 
may forward such a request through 
channels to the agency headquarters for 
submission with die latter’s views to the 
Administrator of the Wage and Hour 
Division, Department of Labor, 
whenever any wage payment issues are 
involved. Any request relating to an 
occupational safety or health issue shall 
be submitted to the Assistant Secretary 
for Occupational Safety and Health, 
Department of Labor.

(c) Documentation o f official action 
under section 4(b). All papers and 
documents made a part of the official 
record of administrative action pursuant 
to section 4(b) of the Act are available 
for public inspection in accordance with 
the regulations in 29 CFR Part 70. 
Limitations, variations, tolerances and 
exemptions of general applicability and 
legal effect promulgated pursuant to 
such authority are published in the 
Federal Register and made a part of the 
rules incorporated in this Part 4. For 
convenience in use of the rules, they are 
generally set forth in the sections of this 
part covering the subject matter to 
which they relate. (See, for example, the 
exemption provided in § § 4.5(b), 4.6(o),

and the limitations set forth in § § 4.115 
et seq.) Any rules that are promulgated 
under section 4(b) of the Act relating to 
subject matter not dealt with elsewhere 
in this Part 4 will be set forth 
immediately following this paragraph.

(d) In addition to the statutory 
exemptions in § 7 of the Act (see
§ 4.115(c)), the following types of • 
contracts have been exempted from all 
the provisions of the Service Contract 
Act of 1965, pursuant to section 4(b) of 
the Act, which exemptions the Secretary 
of Labor found to be necessary and 
proper in the public interest or to avoid 
serious impairment of the conduct of 
Government business.

(1) Contracts entered into by the 
United States with common carriers for 
the carriage of mail by rail, air (except 
air star routes), bus, and ocean vessel, 
where such carriage is performed on 
regularly scheduled runs of the trains, 
airplanes, buses, and vessels over 
regularly established routes and 
accounts for an insubstantial portion of 
the revenue therefrom.

(2) Any contract entered into by the 
U.S. Postal Service with an individual 
owner-operator for mail service where it 
is not contemplated at the time the 
contract is made that such owner- 
operator will hire any service employee 
to perform the services under the 
contract except for short periods of 
vacation time or for unexpected 
contingencies or emergency situations 
such as illness, or accident.

(3) Contracts for the carriage of freight 
or personnel where such carriage is 
subject to rates covered by section 10721 
of the Interstate Commerce Act.

(e) The following types of contracts 
have been exempted from all the 
provisions of the Service Contract Act of 
1965, pursuant to section 4(b) of the Act, 
which exemptions the Secretary of 
Labor found to be necessary and proper 
in the public interest or to avoid serious 
impairment of the conduct of ' 
Government business and is in accord 
with the remedial purpose of the Act to 
protect prevailing labor standards.

(1) Contract requirements for the 
maintenance or repair of automated 
data processing equipment, including 
office information systems, procured 
pursuant to Public Law 89-306 (40 U .S.C. 
759).

(2) Contract requirements for the 
maintenance and repair of scientific and 
medical apparatus or equipment which 
has automated data processing or other 
high technology as an essential element.

(3) Contract requirements for the 
maintenance and repair of office/ 
business machines not otherwise 
exempt pursuant to paragraph (1) above,
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where such maintenance and repair is 
performed by the manufacturer or 
supplier of the equipment.

(4) Contracts principally for research 
and development services. As used 
herein the term “research and* 
development” means any activity which 
is

‘ (i) Systematic, intensive study 
directed toward fuller scientific 
knowledge or understanding of the 
subject studied,

(ii) Systematic study directed 
specifically toward applying new 
knowledge to meet a recognized need, or

(iii) A  systematic application of 
knowledge toward the production of 
useful materials, devices and systems or 
methods, including design, development 
and improvement of prototypes and new 
processes to meet specific requirements.

The term includes research and 
development in all fields, including, but 
not limited to, education and the social 
sciences, as well as the physical 
sciences, medical science, and 
engineering. This exemption does not 
include contracts for operations and 
maintenance of government testing or 
similar research facilities or support 
services for such facilities.

§§4.124—4.129 [Reserved]

Particular Application of Contract 
Coverage Principles

§ 4.130 Types o f covered service 
contracts illustrated.

(а) The types of contracts, the 
principal purpose of which is to furnish 
services through the use of service 
employees, are too numerous and varied 
to permit an exhaustive listing. The 
following list is illustrative, however, of 
the types of services called for by such 
contracts that have been found to come 
within the coverage of the Act. Other 
examples of covered contracts are 
discussed in other sections of this 
subpart.

(1) Aerial spraying
(2) Aerial reconnaissance for fire 

detection
(3) Ambulance service
(4) Barber and beauty shop services
(5) Cafeteria and food service
(б) Carpet laying (other than part of 

construction] and cleaning
(7) Cataloging services
(8) Chemical testing and analysis
(9) Clothing alteration and repair
(10) Computer services
(11) Concessionaire services
(12) Custodial, janitorial, and 

housekeeping services
(13) Data collection, processing, and/ 

or analysis services
(14) Drafting and illustrating

(15) Electronic equipment maintenance and operation and engineering support services(16) Exploratory drilling (other than part of construction)(17) Film processing(18) Fire fighting and protection(19) Fueling services(20) Furniture repair and rehabilitation(21) Geological field surveys and testing(22) Grounds maintenance(23) Guard and watchman security service(24) Inventory services(25) Keypunching and keyverifying contracts(26) Laboratory analysis services(27) Landscaping (other than part of construction)(28) Laundry and dry cleaning(29) Linen supply services(30) Lodging and/or meals(31) M ail hauling(32) Mailing and addressing services(33) Maintenance and repair of all types of equipment, e.g., aircraft engines, electrical motors, vehicles, and electronic telecommunications, office and related business, and construction equipment (See § 4.123(e).)(34) Mess attendant services(35) ‘ Mortuary services(36) Motor pool operation(37) Nursing home services(38) Operation, maintenance, or logistic support of a Federal facility(39) Packing and crating(40) Parking services(41) Pest control(42) Property management(43) Snow removal(44) Stenographic reporting(45) Support services at military installations(46) Surveying and mapping services (preliminary but not directly related to construction)(47) Taxicab services(48) Telephone and field interview services(49) Tire and tube repairs(50) Transporting property or personnel (except as explained in § 4.118)(51) Trash and garbage removal(52) Vending machine services(53) Visual and graphic arts(54) Warehousing or storage
§ 4.131 Furnishing services involving more 
than use o f labor.(a) If the principal purpose of a contract is to furnish services in the performance of which service employees will be used, the A ct will apply to the contract, in the absence of an exemption, even though the use or furnishing of nonlabor items may be an

important element in the furnishing of 
the services called for by its terms. The 
Act is concerned with protecting the 
labor standards of workers engaged in 
performing such contracts, and is 
applicable if the statutory coverage test 
is met, regardless of the form in which 
the contract is drafted. The proportion of 
the labor cost to the total cost of the 
contract and the necessity of furnishing 
or receiving tangible nonlabor items in 
performing the contract obligations will 
be considered but are not necessarily 
determinative. A  procurement that 
requires tangible items to be supplied to 
the Government or the contractor as a 
part of the service furnished is covered 
by the Act so long as the facts show that 
the contract is chiefly for services, and 
that the furnishing of tangible items is of 
secondary importance.

(b) Some examples of covered
contracts illustrating these principles 
may be helpful. One such example is a 
contract for the maintenance and repair 
of typewriters. Such a contract may 
require the contractor to furnish 
typewriter parts, as the need arises, in 
performing the contract services. Since 
this does not change the principal 
purpose of the contract, which is to 
furnish the maintenance and repair 
services through the use of service 
employees, the contract remains subject 
to the A c t  .

(c) Another example of the application 
of the above principle is a contract for 
the recurrent supply to a Government 
agency of freshly laundered items on a 
rental basis. It is plain from the 
legislative history that such a contract is 
typical of those intended to be covered 
by the Act. S. Rept. 798, 89th Cong., 1st 
Sess., p. 2; H. Rept. 948, 89th Cong., 1st 
Sess., p. 2. Although tangible items 
owned by the contractor are provided 
on a rental basis for the use of the 
Government, the service furnished by 
the contractor in making them available 
for such use when and where they are 
needed, through the use of service 
employees who launder and deliver 
them, is the principal purpose of the 
contract.

(d) Similarly, a contract in the form of 
rental of equipment with operators for 
the plowing and reseeding of a park 
area is a service contract. The Act 
applies to it because its principal 
purpose is the service of plowing and 
reseeding, which will be performed by 
service employees, although as a 
necessary incident the contractor is 
required to furnish equipment. For like 
reasons the contracts for aerial spraying 
and aerial reconnaissance listed in
§ 4.130 are covered, even though the use 
of airplanes, an expensive item of
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equipment, is essential in performing 
such services. In general, contracts 
under which the contractor agrees to 
provide the Government with vehicles 
or equipment on a rental basis with 
drivers or operators for the purpose of 
furnishing services are covered by the 
Act. Such contracts are not considered 
contracts for furnishing equipment 
within the meaning of the Walsh-Healey 
Public Contracts Act. On the other hand, 
contracts under which the contractor 
provides equipment with operators for 
the purpose of construction of a public 
building or public work, such as road 
resurfacing or dike repair, even where 
the work is performed under the 
supervision of Government employees, 
would be within the exemption in 
section 7(1) of the Act as contracts for 
construction subject to the Davis-Bacon 
Act. (See § 4.116.)

(e) Contracts for data collection, 
computer services, and the like are 
within the general coverage of the Act 
even though the contractor may be 
required to furnish such tangible items 
as written reports or computer printouts, 
since items of this nature are considered 
to be of secondary importance to the 
services which it is the principal 
purpose of the contract to procure.

(f) Contracts under which the 
contractor receives tangible items from 
the Government in return for furnishing 
services (which items are in lieu of or in 
addition to monetary consideration 
granted by either party) are covered by 
the Act where the facts show that the 
furnishing of such services is the 
principal purpose of die contracts. For 
example, property removal or disposal 
contracts which involve demolition of 
buildings or other structures are subject 
to the Act when their principal purpose 
is dismantling and removal (and no 
further construction activity at the site is 
contemplated). However, removal or 
dismanding contracts whose principal 
purpose is sales are not covered. So- 
called "timber sales" contracts generally 
are not subject to the Act because 
normally the services provided under 
such contracts are incidental to the 
principal purpose of the contracts. (See 
also § § 4.111(a) and 4.116(b).)

§ 4.132 Services and other item s to  be 
furnished under a single contract.

If the principal purpose of a contract 
is to furnish services through the use of 
service employees within the meaning of 
the Act, the contract to furnish such 
services is not removed from the Act’s 
coverage merely because, as a matter of 
convenience in procurement, it is 
combined in a single contract document 
with specifications for the procurement 
of different or unrelated items. In such

case, the Act would apply to service 
specifications but would not apply to 
any specifications subject to the Walsh- 
Healey Act or to the Davis-Bacon Act. 
With respect to contracts which contain 
separate specifications for the furnishing 
of services and construction activity, see 
§ 4.116(c).

§ 4.133 [B eneficiary o f contract services.]
(a) The Act does not say to whom the 

services under a covered contract must 
be furnished. So far as its language is 
concerned, it is enough if the contract is 
“ entered into” by and with the 
Government and if its principal purpose 
is “to furnish services in the United 
States through the use of service 
employees". It is clear that Congress 
intended to cover at least contracts for 
services of direct benefit to the 
Government, its property, or its civilian 
or military personnel for whose needs it 
is necessary or desirable for the 
Government to make provision for such 
services. For example, the legislative 
history makes specific reference to such 
contracts as those for furnishing food 
service and laundry and dry cleaning 
service for personnel at military 
installations. Furthermore, there is no 
limitation in the Act regarding the 
beneficiary of the services, nor is there 
any indication that only contracts for 
services of direct benefit to the 
Government, as distinguished from the 
general public, are subject to the Act. 
Therefore, where the principal purpose 
of the Government contract is to provide 
services through the use of service 
employees, the contract is covered by 
the Act, regardless of the direct 
beneficiary of the services or the source 
of the funds from which the contractor is 
paid for the service, and irrespective of 
whether the contractor performs the 
work in its own establishment, on a 
Government installation, or elsewhere. 
The fact that the contract requires or 
permits the contractor to provide the 
services directly to individual personnel 
as a concessionaire, rather than through 
the contracting agency, does not negate 
coverage by the Act.

(b) Because of comments made shortly 
after the Act’s passage by some 
Members of Congress that the Act’s 
requirements should not be imposed on 
certain concession contracts providing 
services to the general public, the 
Department of Labor, pursuant to 
Section 4(b) of the Act, exempts from 
the provisions of the Act certain kinds of 
concession contacts as provided herein. 
Specifically, concession contracts (such 
as those entered into by the National 
Park Service) for the furnishing of food, 
lodging, automobile fuel, visitor 
information services, souvenirs,

newspaper stands, and recreational 
equipment to the general public, as 
distinguished from the United States 
Government or its personnel, are 
exempt. Where concession contracts, 
however, include substantial 
requirements for services other than 
those stated, those services are not 
exempt. Exemption of additional 
recreational or similar services under 
concession contracts principally for 
services for visitors at Federal facilities 
will be determined in the discretion of 
the Secretary on a case-by-case basis in 
accordance with 29 CFR 4.123 and 
section 4(b) of the Act. The exemption 
provided does not affect a concession 
contractor’s obligation to comply with 
the labor standards provisions of any 
other statutes such as the Contract 
Work Hours and Safety Standards Act, 
the Davis-Bacon Act (40 U .S.C. 276 et 
seq.; see Part 5 of this title) and the Fair 
Labor Standards Act (29 U .S.C. 201 et 
seq.). This clarification and limitation of 
the exemption previously granted (33 FR 
9880, July 10,1968) is necessary and 
proper in the public interest and is in 
accord with the remedial purpose of the 
Act.

§ 4.134 Contracts outside the Act’s 
coverage.

(a) Contracts entered into by agencies 
other than those of the Federal 
Government or the District of Columbia 
as described in § § 4.107-4.108 are not 
within the purview of the Act. Thus, the 
A ct does not cover service contracts 
entered into with any agencies of Puerto 
Rico, the Virgin Islands, American 
Samoa, or Guam acting in behalf of their 
respective local governments. Similarly, 
it does not cover service contracts 
entered into by agencies of States or 
local public bodies, not acting as agents 
for or on behalf of the United States or 
the District of Columbia, even.though 
Federal financial assistance may be 
provided for such contracts under 
Federal law or the terms and conditions 
specified in Federal law may govern the 
award and operation of the contract.

(b) Further, as already noted in
§ § 4.111-4.113, the Act does not apply to 
Government contracts which do not 
have as their principal purpose the 
furnishing of services, or which call for 
no services to be furnished within the 
United States or through the use of 
service employees as those terms are 
defined in the Act. Clearly outside the 
Act’s coverage for these reasons are 
such contracts as those for the purchase 
of tangible products'which the 
Government needs (e.g. vehicles, office 
equipment, and supplies), for the logistic 
support of an air base in a foreign
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country, or for the services of a lawyer 
to examine the title to land. Similarly, 
where the Government contracts for a 
lease of building space for Government 
occupancy and the building owner 
furnishes general janitorial and other 
building services on an incidental basis 
through the use of service employees, 
the leasing of the space rather than the 
furnishing of the building services is the 
principal purpose of the contract, and 
the Act does not apply. Another type of 
contract which is outside the coverage 
of the Act because it is not for the 
principal purpose of furnishing services 
may be illustrated by a contract for the 
rental of parking space under which the 
Government agency is simply given a 
lease or license to use the contractor’s 
real property. Such a contract is to be 
distinguished from contracts for the 
storage of vehicles which are delivered 
into the possession or custody of the 
contractor, who will provide the 
required services including the parking 
or retrieval of the vehicles.

(c) There are a number of types of 
contracts which, while outside the Act’s 
coverage in the usual case, may be 
subject to its provisions under the 
conditions and circumstances of a 
particular procurement, because these 
may be such as to require a different 
view of the principal purpose of the 
contract. Thus, the ordinary contract for 
the recapping of tires would have as its 
principal purpose the manufacture and 
furnishing of rebuilt tires for the 
Government rather than the furnishing 
of services through the use of service 
employees, and thus would be outside 
the Act’s coverage. Similarly, contracts 
calling for printing, reproduction, and 
duplicating ordinarily would appear to 
have as their principal purpose the 
furnishing in quantity of printed, 
reproduced or duplicated written 
materials rather than the furnishing of 
reproduction services through the use of 
service employees. However, in a 
particular case, the terms, conditions, 
and circumstances of the procurement 
may be such that the facts would show 
its purpose to be chiefly the furnishing 
of services (e.g. repair services, 
typesetting, photocopying, editing, etc.), 
and where such services require the use 
of service employees the contract would 
be subject to the Act unless excluded 
therefrom for some other reason.

§§ 4.135-4.139 [Reserved]

Determining Amount of Contract

§ 4.140 Significance o f contract amount.
As set forth in § 4.104 and in the 

requirements of § § 4.0-4.7, the 
obligations of a contractor with respect 
to labor standards differ in the case of a

covered and nonexempt contract, 
depending on whether the contract is or 
is not in excess of $2,500. Rules for 
resolving questions that may arise as to 
whether a contract is or is not in excess 
of this figure are set forth in the 
following sections.

§ 4.141 General criteria fo r measuring 
amount.

(a) In general, the contract amount is 
measured by the consideration agreed to 
be paid, whether in money or other 
valuable consideration, in return for the 
obligations assumed under the contract. 
Thus, even though a contractor, such as 
a wrecker entering into a contract with 
the Government to raze a building on a 
site which will remain vacant, may not 
be entitled to receive any money from . 
the Government for such work under his 
contract or may even agree to pay the 
Government in return for the right to 
dispose of the salvaged materials, the 
contract will be deemed one in excess of 
$2,500 if the value of the property 
obtained by the contractor, less 
anything he might pay the Government, 
is in excess of such amount. In addition, 
concession contracts are considered to 
be contracts in excess of $2,500 if the 
contractor’s gross receipts under the 
contract may exceed $2,500.

(b) All bids from the same person on 
the same invitation for bids will 
constitute a single offer, and the total 
award to such person will determine the 
amount involved for purposes of the 
Act. Where the procurement is made 
without formal advertising, in arriving at 
the aggregate amount involved, there 
must be included all property and 
services which would properly be 
grouped together in a single transaction 

.and which would be included in a single 
advertisement for bids if the 
procurement were being effected by 
formal advertising. Therefore, if an 
agency procures continuing services 
through the issuance of monthly 
purchase orders, the amount of the 
contract for purposes of application of 
the Act is not measured by the amount 
of an individual purchase order. In such 
cases, if the continuing services were 
procured through formal advertising, the 
contract term would typically be for one 
year, and the monthly purchase orders 
must be grouped together to determine 
whether the yearly amount may exceed 
$2,500. However, a purchase order for 
services which are not continuing but 
are performed on a one-time or sporadic 
basis and which are not performed 
under a requirements contract, need not 
be equated to a yearly amount. (See
§ 4.142(b)). In addition, where an 
invitation is for services in an amount in 
excess of $2,500 and bidders are

permitted to bid on a portion of the 
services not amounting to more than 
$2,500, the amounts of the contracts 
awarded separately to individual and 
unrelated bidders will be measured by 
the portions of the services covered by 
their respective contracts.

(c) Where a contract is issued in an 
amount in excess of $2,500 this amount 
will govern for purposes of application 
of the Act even though penalty 
deductions, deductions for prompt 
payment, and similar deductions may 
reduce the amount actually expended by 
the Government to $2,500 or less.

§ 4.142 Contracts in an indefinite amount.
(a) Every contract subject to this Act 

which is indefinite in amount is required 
to contain the clauses prescribed in § 4.6 
for contracts in excess of $2,500, unless 
the contracting officer has definite 
knowledge in advance that the contract 
will not exceed $2,500 in any event.

(b) Where contracts or agreements 
between a Government agency and 
prospective purveyors of services are 
negotiated which provide terms and 
conditions under which services will be 
furnished through the use of service 
employees in response to individual 
purchase orders or calls, if any, which 
may be issued by the agency during the 
life of the agreement, these agreements 
would ordinarily constitute contracts 
within the intendment of the Act under 
principles judicially established in 
United Biscuit Co. v. Wirtz, 17 W H  
Cases 146 (C.A.D.C.), a case arising 
under the Walsh-Healey Public 
Contracts Act. Such a contract, which 
may be in the nature of a bilateral 
option contract and not obligate the 
Government to order any services or the 
contractor to furnish any, nevertheless 
governs any procurement of services 
that may be made through purchase 
orders or calls issued under its terms. 
Since the amount of the contract is 
indefinite, it is subject to the rule stated 
in paragraph (a) of this section. The 
amount of the contract is not determined 
by the amount of any individual call or 
purchase order.

Changes in Contract Coverage

§ 4.143 Effects o f changes or extensions 
o f contracts, generally.

(a) Sometimes an existing service 
contract is modified, amended, or 
extended in such a manner that the 
changed contract is considered to be a 
new contract for purposes of the 
application of the Act’s provisions. The 
general rule with respect to such 
contracts is that, whenever changes 
affecting the labor requirements are 
made in the terms of die contract, the
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provisions of the Act and the regulations 
thereunder will apply to the changed 
contract in the same manner and to the 
same extent as they would to a wholly 
new contract. However, contract 
modifications or amendments (other 
than contract extensions) that are 
unrelated to the labor requirements of a 
contract will not be deemed to create a 
new contract for purposes of the Act. In 
addition, only significant changes 
related to labor requirements will be 
considered as creating new contracts. 
This limitation on the application of the 
Act has been found to be in accordance 
with the provisions of section 4(b) of the 
Act.

(b) Also, whenever the term of an 
existing contract is extended, pursuant 
to an option clause or otherwise, so that 
the contractor furnishes services over an 
extended period of time, rather than 
being granted extra time to fulfill his 
original commitment, the contract 
extension is considered to be anew  
contract for purposes of the application 
of the Act’s provisions. All such “new” 
contracts as discussed above require the 
insertion of a new or revised wage 
determination in the contract as 
provided in § 4.5.

§ 4.144 Contract m odifications affecting  
am ount

Where a contract which was 
originally issued in an amount not in 
excess of $2,500 is later modified so that 
its amount may exceed that figure, all 
the provisions of section 2(a) of the Act, 
and the regulations thereunder are 
applicable from the date of modification 
to the date of contract completion. In the 
event of such modification, the 
contracting officer will immediately 
request a wage determination from the 
Department of Labor and insert the 
required contract clauses and any wage 
determination issued into the contract.
In the event that a contract for services 
subject to the Act in excess of $2,500 is 
modified so that it cannot exceed $2,500, 
compliance with the provisions of 
section 2(a) of the Act and the contract 
clauses required thereunder ceases to be 
an obligation of the contractor when 
such modification becomes effective.

§4.145 Extended term  contracts.
(a) Sometimes service contracts are 

entered into for a term of years; 
however, their continuation in effect is 
subject to the appropriation by Congress 
of funds for each new fiscal year. In 
such event, for purposes of this Act, a 
contract shall be deemed entered into at 
the beginning of each new fiscal year 
during which the terms of the original 
contract are made effective by an 
appropriation for the purpose. In other

cases a service contract, entered into for 
a specified term by a Government 
agency, may contain a provision such as 
an option clause under which the 
agency may unilaterally extend the 
contract for a period of the same-length 
or other stipulated period. Since the 
exercise of the option results in the 
rendition of services for a new or 
different period not included in the term 
for which the contractor is obligated to 
furnish services or for which the 
Government is obligated to pay under 
the original contract in the absence of 
such action to extend it, the contract for 
the additional period is a wholly new 
contract with respect to application of 
the Act’s provisions and the regulations 
thereunder.

(b) With respect to multi-year service 
contracts which are not subject to 
annual appropriations (for example, 
concession contracts which are funded 
through the concessionaire's sales, 
certain operations and maintenance 
contracts which are funded with so- 
called “no year money”  or contracts 
awarded by instrumentalities of the 
United States, such as the Federal 
Reserve Banks, which do not receive 
appropriated funds), section 4(d) of the 
A ct allows such contracts to be 
awarded for a period of up to five years 
on the condition that the multi-year 
contracts will be amended no less often 
than once every two years to 
incorporate any new Service Contract 
Act wage determination which may be 
applicable. Accordingly, unless the 
contracting agency is notified to the 
contrary (see § 4.4(d)), at the end of the 
second year and again at the end of the 
fourth year, etc. such contracts are 
treated as wholly new contracts for 
purposes of the application of the A ct’s 
provisions and regulations thereunder. 
The two-year period is considered^  
begin on the date that the contractor 
commences performance on the contract 
(i.e., anniversary date) rather than on 
the date of contract award.
Period of Coverage

§ 4.146 Contract obligations afte r award, 
generally.

A  contractor’s obligation to observe 
the provisions of the Act arises on the 
date the contractor is informed that 
award of the contract has been made, 
and not necessarily on the date of 
formal execution. However, the 
contractor is required to comply with 
the provisions of the Act and regulations 
thereunder only while the employees are 
performing on the contract, provided the 
contractor’s records make clear the 
period of such performance. (See also 
§ 4.179.) If employees of the contractor

are required by the contract to complete 
certain preliminary training or testing 
prior to the commencement of the 
contract serviras, or if there is a phase- 
in period which allows the new 
contractor’s employees to familiarize 
themselves with the contract work so as 
to provide a smooth transition between 
contractors, the time spent by 
employees undertaking such training or 
phase-in work is considered to be hours 
worked on the contract and must be 
compensated for even though the 
principal contract services may not 
commence until a later date.

§§ 4.147-4.149 [R eserved]

Employees Covered by the Act

§ 4.150 Em ployee coverage generally.

The Act, in section 2(b), makes it clear 
that its provisions apply generally to all 
employees engaged in performing work 
on a covered contract entered into by 
the contractor with the Federal 
Government, regardless of whether they 
are the contractor’s employees or those 
of any subcontractor under such 
contract. A ll service employees who, on 
or after the date of award, are engaged 
in working on or in connection with the 
contract, either in performing the 
specific services called for by its terms 
or in performing other duties necessary 
to the performance of the contract, are 
thus subject to the Act unless a specific 
exemption (see §§ 4.115 et seq.) is 
applicable. All such employees must be 
paid wages at a rate not less than the 
minimum wage specified under section 
6(a)(1) of the Fair Labor Standards Act 
(29 U .S.C . 206(a)(1)), as amended. 
Payment of a higher minimum monetary 
wage and the furnishing of fringe 
benefits may be required under the 
contract, pursuant to the provisions of 
sections 2 (a)(1), (2), and 4(c) of the Act.

§ 4.151 Em ployees covered by provision  
o f section 2(a).

The provisions of sections 2(a) and 
4(c) of the Act prescribe labor standards 
requirements applicable, except as 
otherwise specifically provided, to every 
contract in excess of $2,500 which is 
entered into by the United States or the 
District of Columbia for the principal 
purpose of furnishing services in the 
United States through the use of service 
employees. These provisions apply to all 
service employees engaged in the 
performance of such a contract or any 
subcontract thereunder. The Act, in 
section 8(b) defines the term “service 
employee”. The general scope of the 
definition is considered in § 4.113(b) of 
this subpart.
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§ 4.152 Em ployees subject to  prevailing 
com pensation provisions of sections 2(a)
(1) and (2) and 4(c).

(a) Under section 2(a) (1) and (2) of 
the Act, minimum fnonetary wages and 
fringe benefits to be paid or furnished 
the various classes of service employees 
performing such contract work are 
determined by the Secretary of Labor or 
his authorized representative in 
accordance with prevailing rates and 
fringe benefits for such employees in the 
locality or in accordance with the rates 
contained in a predecessor contractor’s 
collective bargaining agreement, as 
appropriate, and are required to be 
specified in such contracts and 
subcontracts thereunder. All service 
employees of the classes who actually 
perform the specific services called for 
by the contract (e.g., janitors performing 
on a contract for office cleaning; 
stenographers performing on a contract 
for stenographic reporting) are covered 
by the provisions specifying such 
minimum monetary wages and fringe 
benefits for such classes of service 
employees and must be paid not less 
than the applicable rate established for 
tHfe classification(s) of work performed.

(b) The duties which an employee 
actually performs govern the 
classification and the rate of pay to 
which the employee is entitled under the 
applicable wage determination. Some 
job classifications listed in an 
applicable wage determination are 
descriptive by title and have commonly 
understood meanings, (e.g., janitors, 
security guards, pilots, etc.). In such 
situations, detailed position descriptions 
may not be included in the wage 
determination. However, in cases where 
additional descriptive information is 
needed to inform users of the scope of 
duties included in the classification, the 
wage determination will generally 
contain detailed position descriptions 
based on the data source relied upon for 
the issuance of the wage determination.

(c) (1) Some wage determinations will 
list a series of classes within a job 
classification family, e.g., Computer 
Operators, Class A, B, and C , or 
Electronic Technicians, Class A, B, and 
C, or Clerk Typist, Class A  and B. 
Generally, the lowest level listed for a 
job classification family is considered to 
be the entry level and establishment of a 
lower level through conformance
(§ 4.6(b)(2)) is not permissible. Trainee 
classifications may be used if listed on 
the wage determination, but cannot be 
conformed under § 4.6(b)(2). Helpers in 
skilled maintenance trades (e.g., 
electricians, machinists, automobile 
mechanics, etc.) whose duties constitute, 
in fact, separate and distinct jobs, may 
also be used if listed on the wage

determination, but cannot be conformed. 
Conformance may not be used to 
artificially split or subdivide 
classifications listed in the wage 
determination. However, conforming 
procedures may be used if the work 
which an employee performs under the 
contract is not within the scope of any 
classification listed on the wage 
determination, regardless of job title.
(2) Subminimum rates for apprentices, 
student learners, and handicapped 
workers are permissible under the 
conditions discussed in § 4.6(o).

§ 4.153 Inapplicability o f prevailing 
com pensation provisions to  some 
em ployees.

There may be employees used by a 
contractor or subcontractor in 
performing a service contract in excess 
of $2,500 which is subject to the Act, 
whose services, although necessary to 
the performance of the contract, are not 
subject to minimum monetary wage or 
fringe benefit provisions contained in 
the contract pursuant to section 2(a) 
because such employees are not directly 
engaged in performing the specified 
contract services. An example might be 
a laundry contractor’s billing clerk 
performing billing work with respect to 
the items laundered. In all such 
situations, the employees who are 
necessary to the performance of the 
contract but not directly engaged in the 
performance of the specified contract 
services, are nevertheless subject to the 
minimum wage provision of section 2(b) 
(see § 4.150) requiring payment of not 
less than the minimum wage specified 
under section 6(a)(1) of the Fair Labor 
Standards Act to all employees working 
on a covered contract, unless 
specifically exempt. However, in 
situations where minimum monetary 
wages and fringe benefits for a 
particular class or classes of service 
employees actually performing the 
services called for by the contract have 
not been specified in the contract 
because the wage and fringe benefit 
determination applicable to the contract 
has been made only for other classes of 
service employees who will perform the 
contract work, the employer will be 
required to pay the monetary wages and 
fringe benefits which may be specified 
for such classes of employees pursuant 
to the conformance procedures provided 
in § 4.6(b).

§4.154 Em ployees covered by sections 
2(a) (3) and (4).

The safety and health standards of 
section 2(a)(3) and the notice 
requirements of section 2(a)(4) of the 
Act (see § 4.183) are applicable, in the 
absence of a specific exemption, to

every service employee engaged by a 
contractor or subcontractor to furnish 
services under a contract subject to 
section 2(a) of the Act.

§4.155 Em ployee coverage does not 
depend on form  of em ploym ent con tract

The Act, in section 8(b), makes it plain 
that the coverage of service employees 
depends on whether their work for the 
contractor or subcontractor on a 
covered contract is that of a service 
employee as defined in section 8(b) and 
not on any contractual relationship that 
may be alleged to exist between the 
contractor or subcontractor and such 
persons. In other words, any person, 
except those discussed in § 4.156 below, 
who performs work called for by a 
contract or that portion of a contract 
subject to the Act is, per se, a service 
employee. Thus, for example, a person’s 
alleged status as an “owner-operator” or 
an “independent contractor” is 
immaterial in determining coverage 
under the Act and all such persons 
performing the work of service 
employees must be compensated in 
accordance with the Act’s requirements.

§ 4.156 Em ployees in bona fide executive, 
adm inistrative, or professional capacity.

The term “service employee" as 
defined in Section 8(b) of the Act does 
not include persons employed in a bona 
fide executive, administrative, or 
professional capacity as those terms are 
defined in 29 CFR Part 541. Employees 
within the definition of service 
employee who are employed in an /  
executive, administrative, or 
professional capacity are not excluded 
from coverage, however, even though 
they are highly paid, if they fail to meet 
{he tests set forth in 29 CFR Part 541. 
Thus, such employees as laboratory 
technicians, draftsmen, and air 
ambulance pilots, though they require a 
high level of skill to perform their duties 
and may meet the salary requirements 
of the regulations in Part 541 of this title, 
are ordinarily covered by the Act’s 
provisions because they do not typically 
meet the other requirements of those 
regulations.

Subpart D—Compensation Standards

§ 4.159 General minimum wage.
The Act, in section 2(b)(1), provides 

generally that no contractor or 
subcontractor under any Federal 
contract subject to the Act shall pay any 
employee engaged in performing work 
on such a contract less than the 
minimum wage specified under section 
6(a)(1) of the Fair Labor Standards Act. 
Section 2(a)(1) provides that the 
minimum monetary wage specified in
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any such contract exceeding $2,500 shall 
in no case be lower than this Fair Labor 
Standards Act minimum wage. Section 
2(b)(1) is a statutory provision which 
applies to the contractor or 
subcontractor without regard to whether 
it is incorporated in the contract; 
however, §§ 4.0-4.7 provide for 
inclusion of its requirements in covered 
contracts and subcontracts. Because this 
statutory requirement specifies no fixed 

—monetary wage rate and refers only to 
the minimum wage specified under 
section 6(a)(1) of the Fair Labor 
Standards Act, and because its 
application does not depend on 
provisions of the contract, any increase 
in such Fair Labor Standards Act 
minimum wage during the life of the 
contract is, on its effective date, also 
effective to increase the minimum wage 
payable under section 2(b)(1) to 
employees engaged in performing work 
on thè contract. The minimum wage rate 
under section 6(a)(1) of the Fair Labor 
Standards Act is $3.10 per hour 
beginning January 1,1980, and $3.35 per 
hour after December 31,1980.

§ 4.160 Effect of section 6(e) of the Fair 
Labor Standards Act.

Contractors and subcontractors 
performing work on contracts subject to 
the Service Contract Act are required to 
pay all employees, including those 
employees who are not performing work 
on or in connection with such contracts, 
not less than the general minimum wage 
standard provided in section 6(a)(1) of 
the Fair Labor Standards Act, as 
amended (Pub. L. 95-151).

§ 4.161 Minimum monetary wages under 
contracts exceeding $2,500.

The standards established pursuant to 
the Act for minimum monetary wages to 
be paid by contractors and 
subcontractors under service contracts 
in excess of $2,500 to service employees 
engaged in performance of the contract 
or subcontract are required to be 
specified in the contract and in all 
subcontracts (see § 4.6). Pursuant to the 
statutory scheme provided by sections 
2(a)(1) and 4(c) of the Act, every covered 
contract (and any bid specification 
therefor) which is in excess of $2,500 
shall contain a provision specifying the ,  
minimum monetary wages to be paid the 
various classes of service employees 
engaged in the performance of the 
contract or any subcontract thereunder, 
as determined by the Secretary or his 
authorized representative in accordance 
with prevailing rates for such employees 
in the locality, or, where a collective 
bargaining agreement applied to the 
employees of a predecessor contractor 
in the same locality, in accordance with

the rates for such employees provided 
for in such agreement; including 
prospective wage increases as provided 
in such agreement as a result of arm’s- 
length negotiations. In no case may such 
wages be lower than the minimum wage 
specified under section 6(a)(1) of the 
Fair Labor Standards Act of 1938, as 
amended. (For a detailed discussion of 
the application of section 4(c) of the Act, 
see § 4.163.) If some or all of the 
determined wages in a contract fall 
below the level of the Fair Labor 
Standards Act minimum by reason of a 
change in that rate by amendment of the 
law, these rates become obsolete and 
the employer is obligated under section 
2(b)(1) of the Service Contract Act, to 
pay the minimum wage rate established 
by the amendment as of the date it 
becomes effective. A  change in the Fair 
Labor Standards Act minimum by 
operation of law would also have the 
same effect on advertised specifications 
or negotiations for covered service 
contracts, i.e., it would make ineffective 
and would supplant any lower rate or 
rates included in such specifications or 
negotiations whether or not determined. 
However, unless affected by such a 
change in the Fair Labor Standards Act 
minimum wage, by contract changes 
necessitating the insertion of new wage 
provisions (see § § 4.143-4.145 or by the 
requirements of section 4(c) of the Act 
(see § 4.163), the minimum monetary 
wage rate specified in the contract for 
each of the classes of service employees 
for which wage determinations have 
beep made under section 2(a)(1) will 
continue to apply throughout the period 
of contract performance. No change in 
the obligation of the contractor or 
subcontractor with respect to minimum  
monetary wages will result from the 
mere fact that higher or lower wage 
rates may be determined to be 
prevailing for such employees in the 
locality after the award and before 
completion of the contract. Such wage 
determinations are effective for 
contracts not yet awarded, as provided 
in § 4.5(a).

§ 4.162 Fringe benefits under contracts 
exceeding $2,500.

(a) Pursuant to the statutory scheme 
provided by sections 2(a)(2) and 4(c) of 
the Act, every covered contract in 
excess of $2,500 shall contain a 
provision specifying the fringe benefits 
to be furnished the various classes of 
service employees, engaged in the 
performance of the contract or any 
subcontract thereunder, as determined 
by (he Secretary or his authorized 
representative to be prevailing for such 
employees in the locality or, where a 
collective bargaining agreement applied

to the employees of a predecessor 
contractor in the same locality, the 
various classes of service employees 
engaged in the performance of the 
contract or any subcontract must be 
provided the fringe benefits, including 
prospective or accrued fringe benefit 
increases, provided for in such 
agreement as a result of arm’s-length 
negotiations. (For a detailed discussion 
of section 4(c) of the Act, see § 4.163.)
A s provided by section 2(a)(2) of the 
Act, fringe benefits include medical or 
hospital care, pensions on retirement or 
death, compensation for injuries or 
illness resulting from occupational 
activity, or insurance to provide any of 
the foregoing, unemployment benefits, 
life insurance, disability and sickness 
insurance, accident insurance, vacation 
and holiday pay, costs of apprenticeship 
or other similar programs and other 
bona fide fringe benefits not otherwise 
required by Federal, State, or local law 
to be provided by the contractor or 
subcontractor.

(b) Under this provision, the fringe 
benefits, if any, which the contractor or 
subcontractor is required to furnish the 
service employees engaged in the 
performance of thé contract are 
specified in the contract documents (see 
§ 4.6). How the contractor may satisfy 
this obligation is dealt with in § § 4.170- 
4.177 of this part. A  change in the fringe 
benefits required by the contract 
provision will not result from the mere 
fact that other or additional fringe 
benefits are determined to be prevailing 
for such employees in the locality at a 
time subsequent to the award but before 
completion of the contract. Such fringe 
benefit determinations are effective for 
contracts not yet awarded (see § 4.5(a)), 
or in the event that changes in an 
existing contract requiring their 
insertion for prospective application 
have occurred (see § § 4.143-4.145). 
However, none of the provisions of this 
subsection may be construed as altering 
a successor contractor’s obligations 
under section 4(c) of the Act. (See 
§ 4.163.)

§ 4.163 Section 4(c) of the Act.
(a) Section 4(c) of the Act provides 

that no “contractor or subcontractor 
under a contract, which succeeds a 
contract subject to this Act and under 
which substantially the same services 
are furnished, shall pay any service 
employee under such contract less than 
the wages and fringe benefits, including 
accrued wages and fringe benefits, and 
any prospective increases in wages and 
fringe benefits provided for in a 
collective-bargaining agreement as a 
result of arm’s-length negotiations, to
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which such service employees would 
have been entitled if they were 
employed under the predecessor 
contract: Provided, That in any of the 
foregoing circumstances such 
obligations shall not apply if the 
Secretary finds after a hearing in 
accordance with regulations adopted by 
the Secretary that such wages and fringe 
benefits are substantially at variance 
with those which prevail for services of 
a character similar in the locality.”
Under this provision, the successor 
contractor’s sole obligation is to insure 
that all service employees are paid no 
less than the wages and fringe benefits 
to which such employees would have 
been entitled if employed under the 
predecessor’s collective bargaining 
agreement (i.e., irrespective of whether 
the successor’s employees were or were 
not employed by the predecessor 
contractor). The obligation of the 
successor contractor is limited to the 
wage and fringe benefit requirements of 
the predecessor’s collective bargaining 
agreement and does not extend to other 
items such as seniority, grievance 
procedures, work rules, overtime, etc.

(b) Section 4(c) is self-executing.
Under section 4(c), a successor 
contractor in the same locality as the 
predecessor contractor is statutorily 
obligated to pay no less than the wage 
rates and fringe benefits which the 
predecessor contractor paid pursuant to 
a collective bargaining agreement. This 
is a direct statutory obligation and 
requirement placed on the successor 
contractor by section 4(c) and is not 
contingent or dependent upon the 
issuance or incorporation in the contract 
of a wage determination based on the 
predecessor contractor’s collective 
bargaining agreement. Pursuant to 
section 4(b) of the Act, a variation has 
been granted which limits the self- 
executing application of section 4(c) in 
the circumstances and under the 
conditions described in § 4.1b(b) of this 
part. It must be emphasized, howeVir, 
that the variation in § 4.1b(b) is 
applicable only if the contracting officer 
has given both the incumbent 
(predecessor) contractor and the 
employees’ collective bargaining • 
representative notification at least 30 
days in advance of any estimated 
procurement date.

(c) Variance hearings. The 
regulations and procedures for hearings ‘ 
pursuant to section 4(c) of the Act are 
contained in § 4.10 of Subpart A  and 
Part 6 of this title. If, as the result of 
such hearing, some or all of the wage 
rate and/or fringe benefit provisions of
a predecessor contractor’s collective 
bargaining agreement are found to be

substantially at variance with the wage 
rates and/or fringe benefits prevailing in 
the locality, the Administrator will 
cause a new wage determination to be 
issued in accordance with the decision 
of the Administrative Law Judge or the 
Board of Service Contract Appeals, as 
appropriate. Since “it was the clear 
intent of Congress that any revised 
wage determinations resulting from a 
section 4(c) proceeding were to have 
validity with respect to the procurement 
involved” (53 Comp. Gen. 401, 402,1973), 
the solicitation, or the contract if 
already awarded, must be amended to 
incorporate the newly issued w age« 
determination. Such new wage 
determination shall be made applicable 
to the contract as of the date of the 
Administrative Law Judge’s decision or, 
where the decision is appealed, as of the 
date of the decision of the Board of 
Service Contract Appeals. The 
legislative history of the 1972 
Amendments makes clear that the 
collectively bargained “wages and 
fringe benefits shall continue tp be 
honored * * * unless and until the 
Secretary finds, after a hearing, that 
such wages and fringe benefits are 
substantially at variance with those 
prevailing in the locality for like 
services” (S. Rept. 92-1131, 92nd Cong., 
2d Sess. 5). Thus, variance decisions do 
not have application retroactive to the 
commencement of the contract.

(d) Sections 2(a) and 4(c) must be 
read in conjunction. The Senate report 
accompanying the bill which amended 
the Act in 1972 states that “Sections 
2(a)(1), 2(a)(2), and 4(c) must be read in 
harmony to reflect the statutory 
scheme.” (S. Rept. 92-1131, 92nd Cong., 
2nd Sess. 4.) Therefore, since section 
4(c) refers only to the predecessor 
contractor’s collective bargaining 
agreement, the reference to collective 
bargaining agreements in sections 
2(a)(1) and 2(a)(2) can only be read to 
mean a predecessor contractor’s 
collective bargaining agreement The 
fact that a successor contractor may 
have its own collective bargaining 
agreement does not negate the clear 
mandate of the statute that the wages 
and fringe benefits called for by the 
predecessor contractor’s collective 
bargaining agreement shall be the 
minimum payable under a new 
(successor) contract. 48 Comp. Gen. 22, 
23-24 (1968). In addition, because 
section 2(a) only applies to covered 
contracts in excess of $2,500, the 
requirements of section 4(c) likewise 
apply only to successor contracts wfyich 
may be in excess of $2,500» However, if 
the successor contract is in excess of 
$2,500, section 4(c) applies regardless of

the amount of the predecessor contract. 
(See § § 4.141-4.142 for determining 
contract amount.)

(e) The operative words o f section 4(c) 
refer to "contract” not "contractor 
Section 4(c) begins with the language, 
“ (n]o contractor or subcontractor under 
a contract, which succeeds a contract 
subject to this Act” (emphasis supplied). 
Thus, the statute is applicable by its 
terms to a successor contract without 
regard to whether the successor 
contractor was also the predecessor 
contractor. A  contractor may become its 
own successor because it was the 
successful bidder on a recompetition of 
an existing contract, or because the 
contracting agency exercises an option 
or otherwise extends the term of the 
existing contract, etc. (See § § 4.143- 
4.145). Further, since sections 2(a) and 
4(c) must be read in harmony to reflect 
the statutory scheme, it is clear that the 
provisions of section 4(c) apply 
whenever the Act or the regulations 
require that a new wage determination 
be incorporated into the contract (53 
Comp. Gen. 401, 404-6 (1973)).

(f) Collective bargaining agreement 
must be applicable to work performed 
on the predecessor contract. Section 4(c) 
will be operative only if the employees 
who worked on the predecessor contract 
were actually paid in accordance with 
the wage and« fringe benefit provisions 
of a predecessor contractor’s collective 
bargaining agreement. Thus, for 
example, section 4(c) would not apply if 
the predecessor contractor entered into 
a collective bargaining agreement for 
the first time, which did not become 
effective until after the expiration of the 
predecessor c cm tract. Likewise, the 
requirements of section 4(c) would not 
apply if the predecessor contractor’s 
collective bargaining agreement applied 
only to other employees of the firm and 
not to the employees working on the 
contract.

(g) Contract reconfigurations. As a 
result of changing priorities, mission 
requirements, or other considerations, 
contracting agencies may decide to 
restructure their support contracts. Thus, 
specific contract requirements from one 
contract may be broken out and placed 
in a new contract or combined with 
requirements from other contracts into a 
consolidated contract. The protections 
afforded service employees under 
section 4(c) are not lost or negated 
because of such contract 
reconfigurations, and the predecessor 
contractor’s collectively bargained rates 
follow identifiable contract work 
requirements into new or consolidated 
contracts, provided that the pew or 
consolidated contract is primarily for
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services which were furnished in the 
same locality under a predecessor 
contract. Where there is more than one 
predecessor contract to the new or 
consolidated contract, the predecessor 
contract which was for the greatest 
portion of the services under the new or 
consolidated contract shall be deemed 
to be the predecessor contract for 
purposes of section 4(c), and the 
collectively bargained wages and fringe 
benefits under that contract, if any, shall 
be applicable.

(h) Interruption o f contract services. 
Other than the requirement that 
substantially the same services be 
furnished, the requirement for arm’s- 
length negotiations and the provision for 
variance hearings, the Act does not 
impose any other restrictions on the 
application of section 4(c). Thus, the 
application of section 4(c) is not negated 
because the contracting authority may 
change and the successor contract is 
awarded by a different contracting 
agency. Also, there is no requirement 
that the successor contract commence 
immediately after the completion or 
termination of the predecessor contract, 
and an interruption of contract services 
does not negate the application of 
section 4(c). Contract services may be 
interrupted because the Government 
facility is temporarily closed for 
renovation, or because a predecessor 
defaulted on the contract or because a 
bid protest has halted a contract award 
requiring the Government to perform the 
services with its own employees. In all 
such cases, the requirements of section 
4(c) would apply to any successor 
contract which may be awarded after 
the temporary interruption or hiatus.
The basic principle in all of the 
preceding examples is that 
successorship provisions of section 4(c) 
apply to the full term successor contract. 
Therefore, temporary interim contracts, 
which allow a contracting agency 
sufficient time to solicit bids for a full 
term contract, also do not negate the 
application of section 4(c) to a full term 
successor contract.

(i) Place o f performance. The 
successorship requirements of section 
4(c) apply to all contracts for 
substantially the same services as were 
furnished under a predecessor contract 
in the same locality.

(j) Interpretation o f wage and fringe 
benefit provisions o f wage 
determinations issued pursuant to 
sections 2(a) and 4(c). Wage 
determinations which are issued for 
successor contracts subject to section 
4(c) are intended to accurately reflect 
the rates and fringe benefits set forth in 
the predecessor’s collective bargaining

agreement. However, failure to include 
in the wage determination any job 
classification, wage rate, or fringe 
benefit encompassed in the collective 
bargaining agreement does not relieve 
the successor contractor of the statutory 
requirement to comply at a minimum 
with the terms of the collective 
bargaining agreement insofar as wages 
and fringe benefits are concerned. Since 
the successor’s obligations are governed 
by the terms of the collective bargaining 
agreement, any interpretation of the 
wage and fringe benefit provisions of 
the wage determination must be based 
on the intent of the parties to the 
collective bargaining agreement to the 
extent that such interpretation is not 
violative of law. Therefore, some of the 
principles discussed in § § 4.170-4.177 
regarding specific interpretations of the 
fringe benefit provisions of prevailing 
wage determinations may not be 
applicable to waga determinations 
issued pursuant to section 4(c). As 
provided in section 2(a)(2), a contractor 
may satisfy its fringe benefit obligations 
under any wage determination “by 
furnishing any equivalent combinations 
of fringe benefits or by making 
equivalent or differential payments in 
cash’’ in accordance with the rules and 
regulations set forth in § 4.177 of this 
Subpart.

(k) No provision of this section shall 
be construed as permitting a successor 
contractor to pay its employees less 
than the wages and fringe benefits to 
which such employees would have been 
entitled under the predecessor 
contractor’s collective bargaining 
agreement. Thus, some of the principles 
discussed in § 4.167 may not be 
applicable in section 4(c) successorship 
situations. For example, if the 
predecessor contractor’s collective 
bargaining agreement did not provide 
for the deduction from employees’ 
wages of the reasonable cost or fair 
value for providing board, lodging, or 
other facilities, then the successor also 
may not include such costs as part of the 
applicable minimum wage specified in 
the wage determination. Likewise, 
unless the predecessor contractor’s 
agreement allowed a tip credit (§ 4.6(q))t 
the successor contractor may not take a 
tip credit toward satisfying the minimum 
wage requirements under sections 
2(a)(1) and 4(c).

Compliance with Compensation 
Standards

§ 4.164 [Reserved]

§ 4.165 Wage payments and fringe 
benefits—in general.

(a)(1) Monetary wages specified under 
the Act shall be paid to the employees

to whom they are due promptly and in 
no event later than one pay period 
following the end of the pay period in 
which they are earned. No deduction, 
rebate, or refund is permitted, except as 
hereinafter stated. The same rules apply 
to cash payments authorized to be paid 
with the statutory monetary .wages as 
equivalents of determined fringe 
benefits (see § 4.177).

(2) The Act makes no distinction, with 
respect to its compensation provisions, 
between temporary, part-time, and full
time employees, and the wage and 
fringe benefit determinations apply, in 
the absence of an express limitation, 
equally to all such service employees 
engaged in work subject to the A ct’s 
provisions. (See § 4.176 regarding fringe 
benefit payments to temporary and part- 
time employees.)

(b) The Act does not prescribe the 
length of the pay period. However, for 
purposes of administration of the Act, 
and to conform with practices required 
under other statutes that may be 
applicable to the employment, wages 
and hours worked must be calculated on 
the basis of a fixed and regularly 
recurring workweek of seven 
consecutive 24-hour workday periods, 
and the records must be kept on this 
basis. It is appropriate to use this 
workweek for the pay period. A  bi
weekly or semimonthly, pay period may, 
however, be used if advance notification 
is given to the affected employees. A  
pay period longer than semimonthly is 
not recognized as appropriate for 
service employees and wage payments 
at greater intervals will not be 
considered as constituting proper 
payments in compliance with the Act.

(c) The prevailing rate established by 
a wage determination under the Act is a 
minimum rate. A  contractor is not 
precluded from paying wage rates in 
excess of those determined to be 
prevailing in the particular locality. Nor 
does the Act affect or require the 
changing of any provisions of union 
contracts specifying higher monetary 
wages or fringe benefits than those 
contained in an applicable 
determination. However, if an 
applicable wage determination contains 
a wage or fringe benefit provision for a 
class of service employees which is 
higher than that specified in an existing 
union agreement, the determination’s 
provision must be observed for any 
work performed on a contract subject to 
that determination.

§ 4.166 Wage payments—unit of payment.
The standard by which monetary 

wage payments are measured under the 
A ct is the wage rate per hour. An hourly
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wage rate is not, however, the only unit 
for payment of wages that may be used 
for employees subject to the Act. 
Employees may be paid on a daily, 
weekly, or other time basis, or by piece 
or task rates, so long as the measure of 
work and compensation used, when 
translated or reduced by computation to 
an hourly basis each workweek, will 
provide a rate per hour that will fulfill 
the statutory requirement. Whatever 
system of payment is used, however, 
must ensure that each hour of work in 
performance of the contract is 
compensated at not less than the 
required minimum rate. Failure to pay 
for certain hours at the required rate 
cannot be transformed into compliance 
with the Act by reallocating portions of 
payments made for other hours which 
are in excess of the specified minimum.

§ 4.167 Wage payments—Medium of 
payment.

The wage payment requirements 
under the Act for monetary wages 
specified under its provisions will be 
satisfied by the timely payment of such 
wages to the employee either in cash or 
negotiable instrument payable at par. 
Such payment must be made finally and 
unconditionaEy and “free and clear.” 
Scrip, tokens, credit cards, “dope 
checks”» coupons, salvage material, and 
similar devices which permit the 
employer to retain and prevent the 
employee from acquiring control of 
money due for the work until some time 
after the pay day for the period in which 
it was earned, are not proper mediums 
of payment under the Act. If, as is 
permissible, they are used as a 
convenient device for measuring 
earnings or allowable deductions during 
a single pay period, the employee 
cannot be charged with the loss or 
destruction of any of them and the 
employer may not, because the 
employee has not actually redeemed 
them, credit itself with any which 
remain outstanding on the pay day in 
determining whether it has met the 
requirements of the Act. The employer 
may not include the cost of fringe 
benefits or equivalents furnished as 
required under section 2(a)(2) of the Act, 
as a credit toward the monetary wages 
it is required to pay under section 2(a)(1) 
or 2(b) of the Act (see § 4.170). However, 
the employer may generally include, as 
a part of the applicable minimum wage 
which it is required to pay under the 
Act, the reasonable cost or fair value, as 
determined by the Administrator, of 
furnishing an employee with “board, 
lodging, or other facilities,” as defined in 
Part 531 of this title, in situations where 
such facilities are customarily furnished 
to employees, for the convenience of the

employees, not primarily for the benefit 
of the employer, and the employees’ 
acceptance of them is voluntary and 
uncoerced. The determination of 
reasonable cost or fair value will be in 
accordance with the Administrator’s 
regulations under the Fair Labor 
Standards Act, contained in such Part 
531 of this title. While employment on 
contracts subject to the Act would not 
ordinarily involve situations in which 
service employees would receive tips 
from third persons, the treatment of tips 
for wage purposes in the situations 
where this may occur should be 
understood. For purposes of this Act, 
tips may generally be included in wages 
in accordance with the regulations 
under the Fair Labor Standards Act, 
contained in Part 531 (See also § 4.6(q).) 
The general rule under that Act is that 
the amount paid a tipped employee by 
his employer is deemed to be increased 
on account of tips by an amount 
determined by the employer, not in 
excess of 40 percent of the minimum 
wage applicable under section 6 of that 
Act, effective January 1,1980. Thus, the 
tip credit taken by an employer subject 
to the Service Contract Act may not 
exceed $1.34 per hour after December
31,1980. (See § 4.163(k) for exceptions in 
section 4(c) situations.) In no event shall 
the sum credited be in excess of the 
value of tips actually received by the 
employee.

§ 4.168 Wage payments—deductions from  
wages paid.

(a) The wage requirements of the Act 
will not be met where unauthorized 
deductions, rebates, or refunds reduce 
the wage payment made to the 
employee below the minimum amounts 
required under the provisions of the Act 
and the regulations thereunder, or where 
the employee fails to receive such 
amounts free and clear because he 
“kicks back” directly or indirectly to die 
employer or to another person for the 
employer’s benefit the whole or part of 
the wage delivered to him. Authorized 
deductions are limited to those required 
by law, such as taxes payable by 
employees required to be withheld by 
the employer and amounts due 
employees which the employer is 
required by court order to pay to 
another; deductions allowable for the 
reasonable cost or fair value of board, 
lodging, and facilities furnished as set 
forth in § 4.167; and deductions of 
amounts which are authorized to be 
paid to third persons for the employee’s 
account and benefit pursuant to his 
voluntary assignment or order or a 
collective bargaining agreement with 
bona fide representatives of employees 
which is applicable to the employer.

Deductions for amounts paid to third 
persons on the employee’s account 
which are not so authorized or are 
contrary to law or from which the 
contractor, subcontractor or any 
affiliated person derives any payment, 
rebate, commission, profit, or benefit 
directly or indirectly, may not be made 
if they cut into the wage required to be 
paid under the Act. The principles 
applied in determining the permissibility 
of deductions for payments made to 
third persons are explained in more 
detail in § § 531.38-531.40 of this title.

(b) Cost o f maintaining and furnishing 
uniforms. If the employees are required 
to wear uniforms either by the employer, 
the nature of the job, or the Government 
contract, then the cost of furnishing and 
maintaining the uniforms is deemed to 
be a business expense of the employer * 
and such cost may not be borne by the 
employees to the extent that to do so 
would reduce the employee’s 
compensation below that required by 
the Act. Since it may be 
administratively difficult and 
burdensome for employers to determine 
the actual cost incurred by all 
employees for maintaining their own 
uniforms, payment in accordance with 
the following standards is considered 
sufficient for the contractor to satisfy its 
wage obligations under the Act:

(1) The contractor furnishes all 
employees with an adequate number of 
uniforms without cost to the employees 
or reimburses employees for the actual 
cost of the uniforms. (2) Where uniform 
cleaning and maintenance is made the 
responsibility of the employee, the 
contractor reimburses all employees for 
such cleaning and maintenance at the 
rate of $3.35 a week (or 67 cents a day). 
However, there is no requirement that 
employees be reimbursed for uniform 
maintenance costs in those instances 
where the uniforms furnished are made 
of “wash and wear” materials, may be 
routinely washed and dried with other 
personal garments, and do not generally 
require dry cleaning, commercial 
laundering, or any other special 
treatment because of heavy soiling in 
work usage or in order to meet the 
cleanliness or appearance standards set 
by the terms n f the Government 
contract, by the contractor, by law, or 
by the nature of the work. This 
limitation does not apply where a 
different provision has been set forth on 
the applicable wage determination. 
Since employees are generally required 
to wear a clean uniform each day 
regardless of the number of hours the 
employee may work that day, the 
preceding weekly amount generally may 
be reduced to the stated daily
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equivalent but not to an hourly 
equivalent. A  contractor may reimburse 
employees at a different rate if the 
contractor furnishes affirmative proof as 
to the actual cost to the employees of 
maintaining their uniforms or if a 
different rate is provided for in a bona 
fide collective bargaining agreement 
covering the employees working on the 
contract.

(c) Stipends, allowances or other 
payments made directly to an employee 
by a party other than the employer (such 
as a stipend for training paid by the 
Veterans Administration) are not part of 
“wages” and the employer may not 
claim credit for such payments toward 
its monetary obligations under the Act.

§ 4.169 Wage payments—work subject to 
different rates.

If an employee during a workweek 
works in different capacities in the 
performance of the contract and two or 
more rates of compensation under 
section 2 of the Act are applicable to the 
classes of work which he or she 
performs, the employee must be paid the 
highest of such rates for all hours 
worked in the workweek-unless it 
appears from the employer’s records or 
other affirmative proof which of such 
hours were included in the periods spent 
in each class of work. The rule is the 
same where such an employee is 
employed for a portion of the workweek 
in work not subject to the Act, for which 
compensation at a lower rate would be 
proper if the employer by his records or 
other affirmative proof, segregated the 
worktime thus spent.

§ 4.17(1 Furnishing fringe benefits or 
equivalents.

(a) General. Fringe benefits required 
under the Act shall be furnished, 
separate from and in addition to the 
specified monetary wages, by the 
contractor or subcontractor to the 
employees engaged in performance of 
the contract, as specified in the 
determination of the Secretary or his 
authorized representative and 
prescribed in the contract documents. 
Section 2(a)(2) of the Act provides that 
the obligation to furnish the specified 
benefits “may be discharged by 
furnishing any equivalent combinations 
of fringe benefits or by making 
equivalent or differential payments in 
cash under rules and regulations 
established by the Secretary.” The 
governing rules and regulations for 
furnishing such equivalents are set forth 
in § 4.177 of this Subpart. An employer 
cannot offset an amount of monetary 
wages paid in excess of the wages 
required under the determination in 
order to satisfy his fringe benefit

obligations under the Act, and must 
keep appropriate records separately 
showing amounts paid for wages and 
amounts paid for fringe benefits.

(b) M eeting the requirement, in 
general. The various fringe benefits 
listed in the Act and in § 4.162(a) are 
illustrative of those which may be found 
to be prevailing for service employees in 
a particular locality. The benefits which 
an employer will be required to furnish 
employees performing on a particular 
contract will be specified in the contract 
documents. A  contractor may dispose of 
certain of the fringe benefit obligations 
which may be required by an applicable 
fringe benefit determination, such as 
pension, retirement, or health insurance, 
by irrevocably paying the specified 
contributions for fringe benefits to an 
independent trustee or other third 
person pursuant to an existing “bona 
fide” fund, plan, or program on behalf of 
employees engaged in work subject to 
the Act’s provisions. Where such a plan 
or fund does not exist, a contractor must 
discharge his obligation relating to 
fringe benefits by furnishing either an 
equivalent combination of “bona fide” 
fringe benefits or by making equivalent 
payments in cash to the employee, in 
accordance with the regulations in 
§ 4.177.

§ 4.171 “Bona fide” fringe benefits.
(a) To be considered a “bona fide” 

fringe benefit for purposes of the Act, a 
fringe benefit plan, fund, or program 
must constitute a legally enforceable 
obligation which meets the following 
criteria:

(1) The provisions of a plan, fund, or 
program adopted by the contractor, or 
by contract as a result of collective 
bargaining, must be specified in writing, 
and must be communicated in writing to 
the affected employees. Contributions 
must be made pursuant to the terms of 
such plan, fund, or program. The plan 
may be either contractor-financed or a 
joint contractor-employee contributory 
plan. However, any contributions made 
by employees must be voluntary, and if 
such contributions are made through 
payroll deductions, such deductions 
must be made in accordance with
§ 4.168. No contribution toward fringe 
benefits made by the employees 
themselves, or fringe benefits provided 
from monies deducted from the 
employee’s wages may be included or 
used by an employer in satisfying any 
part of any fringe benefit obligation 
under the Act.

(2) The primary purpose of the plan 
must be to provide systematically for 
the payment of benefits to employees on 
account of death, disability, advanced 
age, retirement, illness, medical

expenses, hospitalization, supplemental 
unemployment benefits, and the like.

(3) The plan must contain a definite 
formula for determining the amount to 
be contributed by the contractor and a 
definite formula for determining the 
benefits for each of the employees 
participating in the plan or the benefits 
provided under the plan must be 
specified or definitely determinable on 
an actuarial basis.

(4) Except as provided in paragraph 
(b), the contractor’s contributions must 
be paid irrevocably to a trustee or other 
third person pursuant to an insurance 
agreement, trust or other funded 
arrangement. The trustee must assume 
the usual fiduciary responsibilities 
imposed upon trustees by applicable 
law. The trust or fund must be set up in 
such a way that in no event will the 
contractor be able to recapture any of 
the contributions paid in nor in any way 
divert the funds to its own use or 
benefit.

(5) Benefit plans or trusts of the types 
listed in 26 U .S.C. 401(a) must be 
approved by the Internal Revenue 
Service as satisfying the requirements of 
section 401(a) of the Internal Revenue 
Code and meet the requirements of the 
Employee Retirement Income Security 
Act of 1974, 29 U .S.C. 1001, et seq. and 
regulations thereunder.

(6) It should also be noted that such 
plans must meet certain other criteria as 
set forth in § 778.215 of 29 CFR 778 in 
order for any contributions to be 
excluded from computation of the 
regular rate of pay for overtime 
purposes under the Fair Labor 
Standards Act (§§ 4.180-4.182).

(b)(1) Unfunded self-insured fringe 
benefit plans (other than fringe benefits 
such as vacations and holidays which 
by their nature are normally unfunded) 
under which contractors allegedly make 
“out of pocket” payments to provide 
benefits as expenses may arise, rather 
than making irrevocable contributions to 
a trust or other funded arrangement as 
required under § 4.171(a)(4), are not 
considered "bona fide” plans or 
equivalent benefits for purposes of the 
A c t

(2) A  contractor may request approval 
by the Administrator of an unfunded 
self-insured plan in order to allow credit 
for payments under the plan to meet the 
fringe benefit requirements of the Act. In 
considering whether such a plan is bona 
fide, the Administrator will consider 
such factors as whether it could be 
reasonably anticipated to provide the 
prescribed benefits, whether it 
represents a legally enforceable 
commitment to provide such benefits, 
whether it is carried out under a
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financially responsible program, and 
whether the plan has been 
communicated to the employees in 
writing. The Administrator in his/her 
discretion may direct that assets be set 
aside and preserved in an escrow 
account or that other protections be 
afforded to meet the plan’s future 
obligation.

(c) No benefit required by any other 
Federal law or by any State or local law, 
such as unemployment compensation, 
workers’ compensation, or social 
security, is a  “bona fide” fringe benefit 
for purposes of the Act.

(d) The furnishing to an employee of 
board, lodging, or other facilities under 
the circumstances described in § 4.167, 
the cost or value of which is creditable' 
toward the monetary wages specified 
under the Act, may not be used to offset 
any fringe benefit obligations, as such 
items and facilities are not fringe 
benefits or equivalent benefits for 
purposes of the Act.

(e) The furnishing of facilities which 
are primarily for the benefit or 
convenience of the contractor or the cost 
of which is properly a business expense 
of the contractor is not the furnishing of 
a “bona fide” fringe benefit or 
equivalent benefit or the payment of 
wages. This would be true of such items, 
for example, as relocation expenses, 
travel and transportation expenses 
incident to employment, incentive or 
suggestion awards, and recruitment 
bonuses, as well as tools and other 
materials and services incidental to the 
employer’s performance of the contract 
and the carrying on of his business, and 
the cost of furnishing, laundering, and 
maintaining uniforms and/or related 
apparel or equipment where employees 
are required by the contractor, by the 
contractor’s Government contract, by 
law, or by the nature of the work to 
wear such items. See also § 4.168.

(f) Contributions by contractors for 
such items as social functions or parties 
for employees, flowers, cards, or gifts on 
employee birthdays, anniversaries, etc. 
(sunshine funds), employee rest or 
recreation rooms, paid coffee breaks, 
magazine subscriptions, and 
professional association or club dues, 
may not be used to offset any wages or 
fringe benefits specified in the contract, 
as such items are not “bona fide” wages 
or fringe benefits or equivalent benefits 
for purposes of the Act.

§ 4.172 Meeting requirements for 
particular fringe benefits—in general.

Where a fringe benefit determination 
specifies the amount of the employer’s 
contribution to provide the benefit, the 
amount specified is the actual minimum 
cash amount that must be provided by

the employer for the employee. No 
deduction from the specified amount 
may be made to cover any 
administrative costs which may be 
incurred by the contractor in providing 
the benefits, as such costs are properly a 
business expense of the employer. If 
prevailing fringe benefits for insurance 
or retirement are determined in a stated 
amount, and the employer provides such 
benefits through contribution in a lesser 
amount, he will be required to furnish 
the employee with the difference 
between the amount stated in the 
determination and the actual cost of the 
benefits which he provides. Unless 
otherwise specified in the particular 
wage determination, such as one 
reflecting collectively bargained fringe 
benefit requirements, issued pursuant to 
Section 4(c) of the Act, every employee 
performing on a covered contract must 
be furnished the fringe benefits required 
by that determination for all hours spent 
working on that contract up to a 
maximum of 40 hours per week and 
2,066 (i.e., 52 weeks of 40 hours each) 
per year, as these are the typical number 
of npnovertime horns of work in a week, 
and in a year, respectively. Since the 
Act’s fringe benefit requirements are 
applicable on a contract-by-contract 
basis, employees performing on more 
than one contract subject to the Act 
must be furnished the full amount of 
fringe benefits to which they are entitled 
under each contract and applicable 
wage determination. Where a fringe 
benefit determination has been made 
requiring employer contributions for a 
specified fringe benefit in a stated 
amount per hour, a contractor employing 
employees part of the time on contract 
work and part of the time on other work, 
may only credit against the hourly 
amount required for the hours spent on 
the contract work, the corresponding 
proportionate part of a weekly, monthly, 
or other amount contributed by him for 
such fringe benefits or equivalent 
benefits for such employees. If, for 
example, the determination requires 
health and welfare benefits in the 
amount of 30 cents an hour and the 
employer provides hospitalization 
insurance for such employees at a cost 
of $10.00 a week, the employer may 
credit 25 cents an hour ($10.00 40)
toward his fringe benefit obligation for 
such employees.. If an employee works 
25 hours on the contract work and 15 
hours on other work, the employer 
cannot allocate the entire $10.00 to the 
25 hours spent on contract work and 
take credit for 30 cents per hour in that, 
manner, but must spread the cost over 
the full forty hours.

§ 4.173 Meeting requirements for vacation 
fringe benefits.

(a) Determining length o f service for 
vacation eligibility. It has been found 
that for many types of service contracts 
performed at Federal facilities a 
successor contractor will utilize the 
employees of the previous contractor in 
the performance of the contract. The 
employees typically work at the same 
location providing the same services to 
the same clientele over a period of 
years, with periodic, often annual, 
changes of employer. The incumbent 
contractor, when bidding on a contract, 
must consider his liability for vacation 
benefits for those workers in his employ. 
If prospective contractors who plan to 
employ the same personnel were pot 
required to furnish these employees with 
the same prevailing vacation benefits, it 
would place the incumbent contractor at 
a distinct competitive disadvantage as 
well as denying such employees 
entitlement to prevailing vacation 
benefits.

(1) Accordingly, most vacation fringe 
benefit determinations issued under the 
Act require an employer to furnish to 
employees working on the contract a 
specified amount of paid vacation upon 
completion of a specified length of 
service with a contractor or successor. 
This requirement may be stated in the 
determination, for example, as “one 
week paid vacation after one year of 
service with a contractor or successor” 
or by a determination which calls for 
“ one week’s paid vacation after one 
year of service” . Unless specified 
otherwise in an applicable fringe benefit 
determination, an employer must take 
the following two factors into 
consideration in determining when an 
employee has completed the required 
length of service to be eligible for 
vacation benefits:

(1) The total length of time spent by an 
employee in any capacity in the 
continuous service of the present 
(successor) contractor, including both 
the time spent in performing on regular 
commercial work and the time spent in 
performing on  the Government contract 
itself, and

(ii) Where applicable, the total length 
of time spent in any capacity as an 
employee in the continuous service of 
any predecessor contractor(s) who 
carried out similar contract functions at 
the same Federal facility.

(2) The application of these principles 
may be illustrated by the example given 
above of a fringe benefit determination 
calling for “one week paid vacation 
after one year of service with a 
contractor or successor” . In that 
example, if a contractor has an
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employee who has worked for him for 18 
months on regular commercial work and 
only for 6 months on a Government 
service contract, that employee would 
be eligible for the one week vacation 
since his total service with the employer 
adds up to more than 1 year. Similarly, if 
a contractor has an employee who * 
worked for 16 months under a janitorial * 
service contract at a particular Federal 
base for two different predecessor 
contractors, and only 8 months with the 
present employer, that employee would 
also be considered as meeting the “after 
one year of service” test and would thus 
be eligible for the specified vacation.

(3) The “contractor or successor” 
requirement set forth in paragraph (a)(1) 
of this section is not affected by the fact 
that a different contracting agency may 
have contracted for the services 
previously or by the agency's dividing 
and/or combining the contract services. 
However, prior service as a Federal 
employee is not counted toward an 
employee’s eligibility for vacation 
benefits under fringe benefit 
determinations issued pursuant to the 
Act.

(4) Some fringe benefit determinations 
may require an employer to furnish a 
specified amount of paid vacation upon 
completion of a specified length of 
service with the employer, for example, 
“one week paid vacation after one year 
of service with an employer” . Under 
such determinations, only the time spent 
in performing on commercial work and 
on Government contract work in the 
employment of the present contractor 
need be considered in computing the 
length of service for purposes of 
determining vacation eligibility.

(5) Whether or not the predecessor 
contract(s) was covered by a fringe 
benefit determination is immaterial in 
determining whether the one year of 
service test has been met This 
qualification refers to work performed 
before, as well as after, an applicable 
fringe benefit determination is 
incorporated into a contract. Also, the 
fact that the labor standards in 
predecessor service contract(s) were 
only those required under the Fair Labor 
Standards Act has no effect on the 
applicable fringe benefit determination 
contained in a current contract.

(b) Eligibility requirement— 
continuous service. Under the principles 
set forth above, if an employee’s total 
length of service adds up to at least one 
year, the employee is eligible for 
vacation with pay. However, such 
service must have been rendered 
continuously for a period of not less 
than one year for vacation eligibility.
The term “continuous service” does not 
require the combination of two entirely

separate periods of employment. 
Whether or not there is a break in the 
continuity of service so as to make an 
employee ineligible for a vacation 
benefit is dependent upon all the facts in 
the particular case. No fixed time period 
has been established for determining 
whether an employee has a break in 
service. Rather, as illustrated below, the 
reason(s) for an employee’s absence 
from work is the primary factor in 
determining whether a break in service 
occurred.

(1) In cases where employees have 
been granted leave with or without pay 
by their employer, or are qtherwise 
absent with permission for such reasons 
as sickness or injury, or otherwise 
perform no work on the contract 
because of reasons beyond their control, 
there would not be a break in service. 
Likewise, the absence from work for a 
few days, with or without notice, does 
not constitute a break in service, 
without a formal termination of 
employment. The following specific 
examples are illustrative situations 
where it has been determined that a 
break in service did not occur:

(1) An employee absent for five 
months due to illness but employed 
continuously for three years.

(ii) A  strike after which employees 
returned to work.

(iii) An interim period of three months 
between contracts caused by delays in 
the procurement process during which 
time personnel hired directly by the 
Government performed the necessary 
services. However, the successor 
contractor in this case was not held 
liable for vacation benefits for those 
employees who had anniversary dates 
of employment during the interim period 
because no employment relationship 
existed during such period.

(iv) A  mess hall closed three months 
for renovation. Contractor employees 
were considered to be on temporary 
layoff during the renovation period and 
did not have a break in service.

(2) Where an employee quits, is fired 
for cause, or is otherwise terminated 
(except for temporary layoffs), there 
would be a break in service even if the 
employee were rehired at a later date. 
However, an employee may not be 
discharged and rehired as a subterfuge 
to evade the vacation requirement.

(c) Vesting and payment o f vacation 
benefits.

(1) In the example given in paragraph 
(a)(1) of this section of a fringe benefit 
determination calling for “one week 
paid vacation after 1 year of service 
with a contractor or successor” , an 
employee who renders the “one year of 
service" continuously becomes eligible 
for the "one week paid vacation” (i.e., 40

Jiours of paid vacation, unless otherwise 
specified in an applicable wage 
determination) upon his anniversary 
date of employment and upon each 
succeeding anniversary date thereafter. 
However, there is no accrual or vesting 
of vacation eligibility before the 
employee’s anniversary date of 
employment, and no segment of time 
smaller than one year need be 
considered in computing the employer’s 
vacation liability, unless specifically 
provided for in a particular fringe 
benefit determination. For example, an 
employee who has worked 13 months 
for an employer subject to such 
stipulations and is separated without 
receiving any vacation benefit is entitled 
only to one full week’s (40 hours) paid 
vacation. He would not be entitled to 
the additional fraction of one-twelfth of 
one week’s paid vacation for the month 
he worked in the second year unless 
otherwise stated in the applicable wage 
determination. An employee who has 
not met the “ one year of service” 
requirement would not be entitled to 
any portion of the “one week paid 
vacation” .

(2) Eligibility for vacation benefits 
specified in a particular wage 
determination is based on completion of 
the stated period of past service. The 
individual employee’s anniversary date 
(and each annual anniversary date of 
employment thereafter) is the reference 
point for vesting of vacation eligibility, 
but does not necessarily mean that the 
employee must be given the vacation or 
paid for it on the date on which it is 
vested. The vacation may be scheduled 
according to a reasonable plan mutually 
agreed to and communicated to the 
employees. A  “reasonable” plan may be 
interpreted to be a plan which allows 
the employer to maintain uninterrupted 
contract services but allows the 
employee some choice, by seniority or 
similar factor, in the scheduling of * 
vacations. However, the required 
vacation must be given or payment 
made in lieu thereof before the next 
anniversary date, before completion of 
the current contract, or before the 
employee terminates employment, 
whichever occurs first.

(d) Contractor liability for vacation 
benefits.

(1) The liability for an employee’s 
vacation is not prorated among 
contractors unless specifically provided 
for under a particular fringe benefit 
determination. The contractor by whom 
a person is employed at the time the 
vacation right vests, i.e., on the 
employee’s anniversary date of 
employment, must provide the full 
benefit required by the determination
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which is applicable on that date. For 
example, an employee, who had not 
previously performed similar contract 
work at the same facility, was first hired 
by a predecessor contractor on July 1, 
1978. July 1 is the employee’s 
anniversary date. The predecessor’s 
contract ended June 30,1979, but the 
employee continued working on the 
contract for the successor. Since the 
employee did not have an anniversary 
date of employment during the 
predecessor’s contract, the predecessor 
would not have any vacation liability 
with respect to this employee. However, 
on July 1,1979 the employee’s 
entitlement to the full vacation benefit 
vested and the successor contractor 
would be liable for the full amount of 
the employee’s vacation benefit.

(2) The requirements for furnishing 
data relative to employee hiring dates in 
situations where such employees 
worked for “predecessor” contractors 
are set forth in § 4.6. However, a 
contractor is not relieved from any 
obligation to provide vacation benefits 
because of any difficulty in obtaining 
such data.

(e) Rate applicable to computation o f 
vacation benefits.

(1) If an applicable wage 
determination requires that the hourly 
wage rate be increased during the 
period of the contract, the rate 
applicable to the computation of any 
required vacation benefits is the hourly 
rate in effect in the workweek in which 
the actual paid vacation is provided or 
the equivalent is paid, as the case may 
be, and would not be the average of the 
two hourly rates. Thiis rule would not 
apply to situations where a wage 
determination specified the method of 
computation and the rate to be used.

(2) As set forth in § 4.172, unless 
specified otherwise in an applicable 
fringe benefit determination, service 
employees must be furnished the 
required amount of fringe benefits for all 
hours paid for up to a maximum of 40 
hours per week and 2,080 hours per 
year. Thus, an employee on paid 
vacation leave would accrue and must 
be compensated for any other applicable 
fringe benefits specified in the fringe 
benefit determination, and if any of the 
other benefits are furnished in the form 
of cash equivalents, such equivalents 
must be included with the applicable 
hourly wage rate in computing vacation 
benefits or a cash equivalent therefor. 
The rules and regulations for computing 
cash equivalents are set forth in § 4.177.

§ 4.174 Meeting requirements for holiday 
fringe benefits.

(a) Determining eligibility for holiday 
benefits—in general.

(1) Most fringe benefit determinations 
list a specific number of named holidays 
for which payment is required. Unless 
specified otherwise in an applicable 
determination, an employee who 
performs any work during the workweek 
in which a named holiday occurs is 
entitled to the holiday benefit, 
regardless of whether the named 
holiday falls on a Sunday, another day 
during the workweek on which the 
employee is not normally scheduled to 
work, or on the employee’s day off. In 
addition, holiday benefits cannot be 
denied because the employee has not 
been employed by the contractor for a 
designated period prior to the named 
holiday or because the employee did not 
work the day before or the day after the 
holiday, unless such qualifications are 
specifically included in the 
determination.

(2) An employee who performs no 
work dining the workweek in which a 
named holiday occurs is generally not 
entitled to the holiday benefit. However, 
an employee who performs no work 
during the workweek because he is on 
paid vacation or sick leave in 
accordance with the terms of the 
applicable fringe benefit determination 
is entitled to holiday pay or another day 
off with pay to substitute for the named 
holiday. In addition, an employee who 
performs no work during the workweek 
because of a layoff does not forfeit his 
entitlement to holiday benefits if the 
layoff is merely a subterfuge by the 
contractor to avoid the payment of such 
benefits.

(3) The obligation to furnish holiday 
pay for the named holiday may be 
discharged if the contractor furnishes 
another day off with pay in accordance 
with a plan communicated to the 
employees involved. However, in such 
instances the holidays named in the 
fringe benefit determination are the 
reference points for determining 
whether an employee is eligible to 
receive holiday benefits. In other words, 
if an employee worked in a workweek in 
which a listed holiday occurred, the 
employee is entitled to pay for that 
holiday. Some determinations may 
provide for a specific number of 
holidays without naming them. In such 
instances the contractor is free to select 
the holidays to be taken in accordance 
with a plan communicated to the 
employees involved, and the agreed- 
upon holidays are the reference points 
for determining whether an employee is 
eligible to receive holiday benefits.

(b) Determining eligibility for holiday 
benefits—new ly hired employees. The 
contractor generally is not required to 
compensate a newly hired employee for

the holiday occurring prior fo the hiring 
of the employee. However, in the one 
situation where a named holiday falls in 
the first week of a contract, all 
employees who work during the first 
week would be entitled to holiday pay 
for that day. For example, if a contract 
to provide services for the period 
January 1 through December 31 
contained a fringe benefit determination 
listing New Year’s Day as a named 
holiday, and if New Year’s Day were 
officially celebrated on January 2 in the 
year in question because January 1 fell 
on a Sunday, employees hired to begin 
work on January 3 would be entitled to 
holiday pay for New Year’s Day.

(c) Payment o f holiday benefits.
(1) A  full-time employee who is 

eligible to receive payment for a named 
holiday must receive a full day’s pay up 
to 8 hours unless a different standard is 
used in the fringe benefit determination, 
such as one reflecting collectively 
bargained holiday benefit requirements 
issued pursuant to Section 4(c) of the 
A ct or a different historic practice in an 
industry or locality. Thus, for example, a 
contractor must furnish 7 hours of 
holiday pay to a full-time employee 
whose scheduled workday consists of 7 
hours. An employee whose scheduled 
workday is 10 hours would be entitled to 
a holiday payment of 8 hours unless a 
different standard is used in the 
determination. As discussed in § 4.172, 
such holiday pay must include the full 
amount of other fringe benefits to which 
the employee is entitled.

(2) Unless a different standard is used 
in the wage determination, a full-time 
employee who works on the day 
designated as a holiday must be paid, in 
addition to the amount he ordinarily 
would be entitled to for that day’s work, 
the cash equivalent of a full-day’s pay 
up to 8 hours or be furnished another 
day off with pay.

(3) If the fringe benefit determination 
lists the employee’s birthday as a paid 
holiday and that day coincides with 
another listed holiday, the contractor 
may discharge his obligation to furnish 
payment for the second holiday by 
either substituting another day off with 
pay with the consent of the employee, 
furnishing holiday benefits of an extra 
day’s pay, or if the employee works on 
the holiday in question, furnish holiday 
benefits of two extra days’ pay.

(4) As stated in paragraph (a)(1) of 
this section, an employee’s entitlement 
to holiday pay fully vests by working in 
the workweek in which the named 
holiday occurs. Accordingly, any 
employee who is terminated before 
receiving the full amount of holiday 
benefits due him must be paid the
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holiday benefits as a final cash 
payment.

(5) The rules and regulations for 
furnishing holiday pay to temporary and 
part-time employees are discussed in
§ 4.176.

(6) The rules and regulations for 
furnishing equivalent fringe benefits or 
cash equivalents in lieu of holiday pay 
are discussed in § 4.177.

§ 4.175 Meeting requirements for health, 
welfare, and/or pension benefits.

(a) Determining the required amount 
o f benefits.

(1) Most fringe,benefit determinations 
containing health and welfare and/or 
pension requirements specify a fixed 
payment per hour on behalf of each 
service employee. These payments are 
usually also stated as weekly or 
monthly amounts. As set forth in § 4.172, 
unless specified otherwise in the 
applicable determination such payments 
are due for all hours paid for, including 
paid vacation, sick leave, and holiday 
hours, up to a maximum of 40 hours per 
week and 2,080 hours per year on each 
contract. The application of this rule can 
be illustrated by the following examples:

(1) An employee who works 4 days a 
week, 10 hours a day is entitled to 40 
hours of health and welfare and/or 
pension fringe benefits. If an employee 
works 3 days a week, 12 hours a day, 
then such employee is entitled to 36 
hours of these benefits.

(ii) An employee who works 32 hours 
in a workweek and also receives 8 hours 
of holiday pay is entitled to the 
maximum of 40 hours of health and 
welfare and/or pension payments in 
that workweek. If the employee works 
more than 32 hours and also received 8 
hours of holiday pay, the employee is 
still only entitled to the maximum of 40 
hours of health and welfare and/or 
pension payments.

(iii) If an employee is off work for two 
weeks on vacation and received 80 
hours of vacation pay, the employee 
must also receive payment for the 80 
hours of health and welfare and/or 
pension benefits which accrue during 
the vacation period.

(iv) An employee entitled to two 
weeks paid vacation who instead works 
the full 52 weeks in the year, receiving 
the full 2,080 hours worth of health and 
welfare and/or pension benefits, would 
be due an extra 80 hours of vacation pay 
in lieu of actually taking the vacation; 
however, such an employee would not 
be entitled to havd an additional 80 
hours of health ana welfare and/or 
pension benefits included in his 
vacation pay.

(2) A  fringe benefit determination 
calling for a specified benefit such as

health insurance contemplates a fixed 
and definite contribution to a “bona 
fide” plan (as that term is defined in 
§ 4.171) by an employer on behalf of 
each employee, based on the monetary 
cost to the employer rather than on the 
level of benefits provided. Therefore, in 
determining compliance with an 
applicable fringe benefit determination, 
the amount of the employer’s 
contribution on behalf of each 
individual employee governs. Thus, as 
set forth in § 4.172, if a determination 
should require a contribution to a plan 
providing a specified fringe benefit and 
that benefit can be obtained for less 
than the required contribution, it would 
be necessary for the employer to make 
up the difference in cash to the 
employee, or furnish equivalent benefits, 
or a combination thereof. The following 
illustrates the application of this 
principle: A  fringe benefit determination 
requires a rate of $36.40 per month 
employee for a health insurance plan. 
The employer obtains the health 
insurance coverage specified at a rate of 
$20.45 per month for a single employee, 
$30.60 for an employee with spouse, and 
$40.90 for an employee with a family. 
The employer is required to make up the 
difference in cash or equivalent benefits 
to the first two classes of employees in 
order to satisfy the determination, 
notwithstanding that coverage for an 
employee would be automatically 
changed by the employer if the 
employee’s status should change (e.g., 
single to married) and notwithstanding 
that the employer’s average contribution 
per employee may be equal to or in 
excess of $36.40 per month.

(3) In determining eligibility for 
benefits under certain wage 
determinations containing hours or 
length of service requirements (such as 
having to work 40 hours in the preceding 
month), the contractor must take into 
account time spent by employees on 
commercial work as well as time spent 
on the Government contract.

(b) Some fringe benefit determinations 
specifically provide for health and 
welfare and/or pension benefits in 
terms of average cost. Under this 
concept, a contractor’s contributions per 
employee to a “bona fide” fringe benefit 
plan are permitted to vary depending 
upon the individual employee’s marital 
or employment status. However, the 
firm’s total contributions for all service 
employees enrolled in the plan must 
average at least the fringe benefit 
determination requirement per hour per 
service employee. If the contractor’s 
contributions average less than the 
amount required by the determination, 
then the firm must make up the

deficiency by making cash equivalent 
payments or equivalent fringe benefit 
payments to all service employees in the 
plan who worked on the contract during 
the payment period. Where such 
deficiencies are made up by means of 
cash equivalent payments, the payments 
must be made promptly on the following 
payday. The following illustrates the 
application of this principle: The 
determination requires an average 
contribution of $0.84 an hour. The 
contractor makes payments to bona fide 
fringe benefit plans on a monthly basis. 
During a month the firm contributes 
$15,000 for the service employees 
employed on the contract who are 
enrolled in the plan, and a total of 20,000 
man-hours had been worked by all 
service employees during the month. 
Accordingly, the firm’s average cost 
would have been $15,000 -f- 20,000 hours 
or $0.75 per hour, resulting in a 
deficiency of $0.09 per hour. Therefore, 
the contractor owes the service 
employees in the plan who worked on 
the contract during the month an 
additional $0.09 an hour for each hour 
worked on the contract, payable on the 
next regular payday for wages. Unless 
otherwise provided in the applicable 
wage determination, contributions made 
by the employer for non-service 
employees may not be credited toward 
meeting Service Contract Act fringe 
benefit obligations.

(c) Em ployees not enrolled in or 
excluded from participating in fringe 
benefit plans.

(1) Some health and welfare and 
pension plans contain eligibility 
exclusions for certain employees. For 
example, temporary and part-time 
employees may be excluded from 
participating in such plans. Also, 
employees receiving benefits through 
participation in plans of an employer 
other than the Government contractor or 
by a spouse’s employer may be 
prevented from receiving benefits from 
the contractor’s plan because of 
prohibitions against “double coverage” . 
While such exclusions do not invalidate 
an otherwise bona fide insurance plan, 
employer contributions to such a plan 
cannot be considered to be made on 
behalf of the excluded employees. 
Accordingly, under fringe benefit 
determination requirements as 
described in the preceding subparagraph
(a)(2), the employees excluded from 
participation in die health insurance 
plan must be furnished equivalent bona 
fide fringe benefits or be paid a cash 
equivalent payment during the period 
that they are not eligible to participate 
in the plan.
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(2) It is not required that all 
employees participating in a fringe 
benefit plan be entitled to receive 
benefits from that plan at all times. For 
example, under some plans, newly hired 
employees who are eligible to 
participate in an insurance plan from 
their first day of employment may be 
prohibited from receiving benefits from 
the plan during a specified “waiting 
period”. Contributions made on behalf 
of such employees would serve to 
discharge the contractor’s obligation to 
furnish the fringe benefit However, if no 
contributions are made for such 
employees, no credit may be taken 
toward the contractor’s fringe benefit 
obligations.

(d) Payment o f health and welfare 
and pension benefits.

(1) Health and welfare and/or pension 
payments to a “bona fide” insurance 
plan or trust program may be made on a 
periodic payment basis which is not less 
often than quarterly. However, where 
fringe benefit determinations 
contemplate a fixed contribution on 
behalf of each employee, and a 
contractor exercises his option to make 
hourly cash equivalent or differential 
payments, such payments must be made 
promptly on the regular payday for 
wages. (See § 4.165.)

(2) The rules and regulations for 
furnishing health and welfare and 
pension benefits to temporary and part- 
time employees are discussed in § 4.176.

(3) The rules and regulations for 
furnishing equivalent fringe benefits or 
cash equivalents in lieu of health and 
welfare and pension benefits are 
discussed in § 4.177.

§ 4.176 Payment of fringe benefits to 
temporary and part-time employees.

(a) As set forth in § 4.165(a)(2), the 
Act makes no distinction, with respect 
to its compensation provisions, between 
temporary, part-time, and full-time 
employees. Accordingly, in the absence 
of express limitations, the provisions of 
an applicable fringe benefit 
determination apply to all temporary 
and part-time service employees 
engaged in covered work. However, in 
general, such temporary and part-time 
employees are only entitled to an 
amount of the fringe benefits specified 
in an applicable determination which is 
proportionate to the amount of time 
spent in covered work. The application 
of these principles may be illustrated by 
the following examples:

(1) Assuming the paid vacation for 
full-time employees is one week of 40 
hours, a part-time employee working a 
regularly scheduled workweek of 16 
hours is entitled to 16 hours of paid

vacation time or its equivalent each 
year, if all other qualifications are met.

(2) In the case of holidays, a part-time 
employee working a regularly scheduled 
workweek of 16 hours would be entitled 
to two-fifths of the holiday pay due full
time employees. It is immaterial whether 
or not the holiday falls on a normal 
workday of the part-time employee. A  
temporary or casual employee hired 
during a holiday week, but after the 
holiday, would be due no holiday 
benefits for that week.

(3) Holiday or vacation pay 
obligations to temporary and part-time 
employees working an irregular 
schedule of hours may be discharged by 
paying such employees a proportion of 
the holiday or vacation benefits due full
time employees based on the number of 
hours each such employee worked in the 
workweek prior to die workweek in 
which the holiday occurs or, with 
respect to vacations, the number of 
hours which the employee worked in the 
year preceding the employee’s 
anniversary date of employment. For 
example:

(i) An employee works 10 hours 
during the week preceding July 4, a 
designated holiday. The employee is 
entitled to 10/40 of the holiday pay to 
which a full-time employee is entided 
(i.e., 10/40 times 8=2 hours holiday 
pay).

(ii) A  part-time employee works 520 
hours during the 12 months preceding 
the employee’s anniversary date. Since 
the typical number of nonovertime hours 
in a year of work is 2,080, if a full-time 
employee would be entided to one week 
(40 hours) paid vacation under the 
applicable fringe benefit determination, 
then the part-time employee would be 
entitled to 520/2,080 times 40=10 hours 
paid vacation.

(4) A  part-time employee working a 
regularly scheduled workweek of 20 
hours would be entitled to one-half of 
the health and welfare and/or pension 
benefits specified in the applicable 
fringe benefit determination. Thus, if the 
determination requires $36.40 per month 
for health insurance, the contractor 
could discharge, his obligation towards 
the employee in question by providing a 
health insurance policy costing $18.20 
per month.

(b) A  contractor’s obligation to furnish 
the specified fringe benefits to 
temporary and part-time employees may 
be discharged by furnishing equivalent 
benefits, cash equivalents, or a 
combination thereof in accordance with 
the rules and regulations set forth in 
§ 4.177.

§4.177 Discharging fringe benefit 
obligations by equivalent means.

(a) In general.
(1) Section 2(a)(2) of the Act, which 

provides for fringe benefits that are 
separate from and in addition to the 
monetary compensation required under 
section 2(a)(1), permits an employer to 
discharge his obligation to furnish the 
fringe benefits specified in an applicable 
fringe benefit determination by 
furnishing any equivalent combinations 
of “bona fide” fringe benefits or by 
making equivalent or differential 
payments in cash. However, credit for 
such payments is limited to the 
employer’s fringe benefit obligations 
under section 2(a)(2), since the Act does 
not authorize any part of the monetary 
wage required by section 2(a)(1) and 
specified in the wage determination and 
the contract, to be offset by the fringe 
benefit payments nr equivalents which 
are furnished or paid pursuant to section 
2(a)(2).

(2) When a contractor substitutes 
fringe benefits not specified in the fringe 
benefit determination contained in the 
contract for fringe benefits which are so 
specified, the substituted fringe benefits, 
like those for which the contract 
provisions are prescribed, must be 
“bona fide” fringe benefits, as that term 
is defined in § 4.171.

(3) When a contractor discharges his 
fringe benefit obligation by furnishing, in 
lieu of those benefits specified in the 
applicable fringe benefit determination, 
other "bona fide” fringe benefits, cash 
payments, or a combination thereof, the 
substituted fringe benefits and/or cash 
payments must be "equivalent” to the 
benefits specified in the determination. 
As used in this subpart, the terms 
“ equivalent fringe benefit” and “cash 
equivalent” mean equal in terms of 
monetary cost to the contractor. Thus, 
as set forth in § 4.172, if an applicable 
fringe benefit determination calls for a 
particular fringe benefit in a stated 
amount and the contractor furnished 
this benefit through contributions in a 
lesser amount, the contractor must 
furnish the employee with the difference 
between the amount stated in the 
determination and the actual cost of the 
benefit which the contractor provides. 
This principle may be illustrated by the 
example given in § 4.175(a)(2).

(b) Furnishing equivalent fringe 
benefits.

(1) A  contractor’s obligation to furnish 
fringe benefits which are stated in a 
specified cash amount may be 
discharged by furnishing any 
combination of “bona fide” fringe 
benefits costing an equal amount. Thus, 
if an applicable determination specifies
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that 20 cents per hour is to be paid into a 
pension fund, this fringe benefit 
obligation will be deemed to be met if, 
instead, hospitalization benefits costing 
not less than 20 cents per hour are 
provided. The same obligation will be 
met if hospitalization benefits costing 10 
cents an hour and life insurance benefits 
costing 10 cents an hour are provided.
As set forth in § 4.171(c), no benefit 
required to be furnished the employee 
by any other law, such as workers’ 
compensation, may be credited toward 
satisfying the fringe benefit 
requirements of the Act.

(2) A  contractor who wishes to furnish 
equivalent fringe benefits in lieu of those 
benefits which are not stated in a 
specified cash amount, such as “one 
week paid vacation” , must first 
determine the equivalent cash value of 
such benefits in accordance with the 
rules set forth in paragraph (c) of this 
section.

(c) Furnishing cash equivalents.
(1) Fringe benefit obligations may be 

discharged by paying to the employee 
on his regular payday, in addition to the 
monetary wage required, a cash amount 
per hour in lieu of the specified fringe 
benefits, provided such amount is 
equivalent to the cost of the fringe 
benefits required. If, for example, an 
employee’s monetary rate under an 
applicable determination is $4.50 an 
hour, and the fringe benefits to be 
furnished are hospitalization benefits 
costing 20 cents an hour and retirement 
benefits costing 20 cents an hour, the 
fringe benefit obligation is discharged if 
instead of furnishing the required fringe 
benefits, the employer pays the 
employee, in cash, 40 cents per hour as 
the cash equivalent of the fringe benefits 
in addition to the $4.50 per horn: wage 
rate required under the applicable wage 
determination.

(2) The hourly cash equivalent of 
those fringe benefits which are not 
stated in the applicable determination in 
terms of hourly cash amounts may be 
obtained by mathematical computation 
through the use of pertinent factors such 
as the monetary wages paid the 
employee and the hours of work 
attributable to the period, if any, by 
which fringe benefits are measured in 
the determination. If the employee’s 
regular rate of pay is greater than the 
minimum monetary wage specified in 
the wage determination and the 
contract, the former must be used for 
this computation, and if the fringe 
benefit determination does not specify 
any daily or weekly hours of work by 
which benefits are to be measured, a 
standard 8-hour day and 40-hour week 
will be considered applicable. The 
application of these rules in typical

situations is illustrated in paragraphs (c)
(3) through (7) of this section.

(3) Where fringe benefits are stated as 
a percentage of the monetary rate, the 
hourly cash equivalent is determined by 
multiplying the stated percentage by the 
employees’ regular or basic (i.e., wage 
determination) rate of pay, whichever is 
greater. For example, if the 
determination calls for a 5 percent 
pension fund payment and the employee 
is paid a monetary rate of $4.50 an hour, 
or if the employee earns $4.50 an hour 
on a piece-work basis in a particular 
workweek, the cash equivalent of that 
payment would be 22 Ys cents an hour.

(4) If the determination lists a 
particular fringe benefit in such terms as 
$8 a week, the hourly cash equivalent is 
determined by dividing the amount 
stated in the determination by the 
number of working hours to which the 
amount is attributable. For example, if a 
determination lists a fringe benefit as 
“pension—$8 a week” , and does not 
specify weekly hours, the hourly cash 
equivalent is 20 cents per hour, i.e., $8 
divided by 40, the standard number of 
non-overtime working hours in a week.

(5) In determining the hourly cash 
equivalent of those fringe benefits which 
are not stated in the determination in 
terms of a cash amount, but are stated, 
for example, as "nine paid holidays per 
year” or “1 week paid vacation after one 
year of service” , the employee’s hourly 
monetary rate of pay is multiplied by the 
number of hours making up the paid 
holidays or vacation. Unless the hours 
contemplated in the fringe benefit are 
specified in the determination, a 
standard 8-hour day and 40-hour week 
is considered applicable. The total 
annual cost so determined is divided by 
2,080, the standard number of non
overtime hours in a year of work, to 
arrive at the hourly cash equivalent.
This principle may be illustrated by the 
following examples:

(i) If a particular determination lists as 
a fringe benefit “nine holidays per year” 
and the employee’s hourly rate of pay is 
$4.50, the $4.50 is multiplied by 72 (9 
days of 8 hours each) and the result,
$324, is then divided by 2,080 to arrive at 
the hourly cash equivalent, $0.1557 an 
hour. See § 4.174(c)(4).

(ii) If the determination requires “one 
week paid vacation after one year of 
service” , and the employee’s hourly rate 
of pay is $4.50, the $4.50 is multiplied by 
40 and the result, $180.00, is then divided 
by 2,080 to arrive at the hourly cash 
equivalent, $0.0865 an hour.

(6) Where an employer elects to pay 
an hourly cash equivalent in lieu of a 
paid vacation, which is computed in 
accordance with paragraph (c)(5) of this 
section, such payments need commence

only after the employee has satisfied the 
“after one year of service” requirement. 
However, should the employee 
terminate employment for any reason 
before receiving the full amount of 
vested vacation benefits due, the 
employee must be paid the full amount 
of any difference remaining as the final 
cash payment. For example, an 
employee becomes eligible for a week’s 
vacation pay on March 1. The employer 
elects to pay this employee an hourly 
cash equivalent beginning that date; the 
employee terminates employment on 
March 31. Accordingly, as this employee 
has received only Vi 2 of the vacation 
pay to which he/she is entitled, the 
employee is due the remaining 1 Vi 2 
upon termination. As set forth in 
§ 4.173(e), the rate applicable to the 
computation of cash equivalents for 
vacation benefits is the hourly wage rate 
in effect at the time such equivalent 
payments are actually made.

(d) Furnishing a combination o f 
equivalent fringe benefits and cash 
payments. Fringe benefit obligations 
may be discharged by furnishing any 
combination of cash or fringe benefits as 
illustrated in the preceding paragraphs 
of this section, in monetary amounts the 
total of which is equivalent, under the 
rules therein stated, to the determined 
fringe benefits specified in the contract. 
For example, if an applicable 
determination specifies that 20 cents per 
hour is to be paid into a pension fund, 
this fringe benefit obligation will be 
deemed to be met if instead, 
hospitalization benefits costing 15 cents 
an hour and a cash equivalent payment 
of 5 cents an hour are provided.

(e) Effect o f equivalents in computing 
overtime pay. Section 6 of the Act 
excludes from the regular or basic 
hourly rate of an employee, for purposes 
of determining the overtime pay to 
which the employee is entitled under 
any other Federal law, those fringe 
benefit payments computed under the 
Act which are excluded from the regular 
rate under the Fair Labor Standards Act 
by provisions of section 7(e) (formerly 
designated as section 7(d)) of that Act 
(29 U .S.C. 207(e)). Fringe benefit 
payments which qualify for such 
exclusion are described in Subpart C  of 
Regulations, 29 CFR Part 778. When 
such fringe benefits are required to be 
furnished to service employees engaged 
in contract performance, the right to 
compute overtime pay in accordance 
with the above'rule is not lost to a 
contractor or subcontractor because it 
discharges its obligation under this Act 
to furnish such fringe benefits through 
alternative equivalents as provided in 
this section. If it furnishes equivalent
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benefits or makes cash payments, or 
both, to such an employee as authorized 
herein, the amounts thereof, which 
discharge the employer’s obligation to 
furnish such specified fringe benefits, 
may be excluded pursuant to this Act 
from the employee’s regular or basic 
rate of pay in computing any overtime 
pay due the employee under any other 
Federal law. No such exclusion can 
operate, however, to reduce an 
employee’s regular or basic rate of pay 
below the monetary wage rate specified 
as the applicable minimum wage rates 
under sections 2(a)(1), 2(b), or 4(c) of 
this Act or under other law or an 
employment contract.

§ 4.178 Computation of hours worked.
Since employees subject to the Act 

are entitled to the minimum 
compensation specified under its 
provisions for each hour worked in 
performance of a covered contract, a 
computation of their hours worked in 
each workweek when such work under 
the contract is performed is essential. 
Determinations of hours worked will be 
made in accordance with the principles 
applied under the Fair Labor Standards 
Act as set forth in Part 785 of this title 
which is incorporated herein by 
reference. In general, the hours worked 
by an employee include all periods in 
which the employee is suffered or 
permitted to work whether or not 
required to do so, and all time during 
which the employee is required to be on 
duty or to be on the employer’s^premises 
or to be at a prescribed workplace. The 
hours worked which are subject to the 
compensation provisions of the Act are 
those in which the employee is engaged 
in performing work on contracts subject 
to the Act. However, unless such hours 
are adequately segregated, as indicated 
in § 4.179, compensation in accordance 
with the Act will be required for all 
hours of work in any workweek in 
which the employee performs any work 
in connection with the contract, in the 
absence of affirmative proof to the 
contrary that such work did not 
continue throughout the workweek.

§ 4.179 Identification of contract work.
Contractors and subcontractors under 

contracts subject to the Act are required 
to comply with its compensation 
requirements throughout the period of 
performance on the contract and to do 
so with respect to all employees who in 
any workweek are engaged in 
performing work on such contracts. If 
such a contractor during any workweek 
is not exclusively engaged in performing 
such contracts, or if while so engaged it 
has employees who spend a portion but 
not all of their worktime in the

workweek in performing work on such 
contracts, it is necessary for the 
contractor to identify accurately in its 
records, or by other means, those 
periods in each such workweek when 
the contractor and each such employee 
performed work on such contracts. In 
cases where contractors are not 
exclusively engaged in Government 
contract work, and there are adequate 
records segregating the periods in which 
work was performèd on contracts 
subject to the Act from periods in which 
other work was performed, the 
compensation specified under the Act 
need not be paid for hours spent on non
contract work. However, in the absence 
of records adequately segregating non- 
covered work from the work performed 
on or in connection with the contract, all 
employees working in the establishment 
or department where such covered work 
is performed shall be presumed to have 
worked on or in connection with the 
contract during the period of its 
performance, unless affirmative proof 
establishing the contrary is presented. 
Similarly, in the absence of such 
records, an employee performing any 
work on or in connection with the 
contract in a workweek shall be 
presumed to have continued to perform 
such work throughout the workweek, 
unless affirmative proof establishing the 
contrary is presented. Even where a 
contractor can segregate Government 
from non-Govemment work, it is 
necessary that the contractor comply 
with the requirements of section 6(e) of 
the FLSA discussed in § 4.160.

Overtime Pay of Covered Employees

§ 4.180 Overtime pay—in general.
The Act does not provide for 

compensation of covered employees at 
premium rates for overtime hours of 
work. Section 6 recognizes however, 
that other Federal laws may require 
such compensation to be paid to 
employees working on or iii connection 
with contracts subject to the Act (see 
§ 4.181) and prescribes, for purposes of 
such laws, the manner in which fringe 
benefits furnished pursuant to the Act 
shall be treated in computing such 
overtime compensation as follows: “In 
determining any overtime pay to which 
such service employees are entitled 
under any Federal law, the regular or 
basic hourly rate qf such an employee 
shall not include any fringe benefit 
payments computed hereunder which 
are excluded from the regular rate under 
the Fair Labor Standards Act by 
provisions of section 7(d) [now section 
7(e)) thereof.” Fringe benefit payments 
which qualify for such exclusion are 
described in Part 778, Subpart C  of this

title. The interpretations there set forth 
will be applied in determining the 
overtime pay to which covered service 
employees are entitled under other 
Federal statutes. The effect of section 6 
of the Act in situations where equivalent 
fringe benefits or cash payments are 
provided in lieu of the specified fringe 
benefits is stated in § 4.177(e) of this 
part, and illustrated in § 4.182.

§ 4.181 Overtime pay provisions of other 
Acts.

(a) Fair Labor Standards A ct.
Although provision has not been made 
for insertion in Government contracts of 
stipulations requiring compliance with 
the overtime provisions of the Fair 
Labor Standards Act, contractors and 
subcontractors performing contracts 
subject to the McNamara-O’Hara 
Service Contract Act may be required to 
compensate their employees working on 
or in connection with such contracts for 
overtime work pursuant to the overtime 
pay standards of the Fair Labor 
Standards Act. This is true with respect 
to employees engaged in interstate or 
foreign commerce or in the production of 
goods for such commerce (including 
occupations and processes closely 
related and directly essential to such 
production) and employees employed in 
enterprises which are so engaged, 
subject to the definitions and exceptions 
provided in such Act. Such employees, 
except as otherwise specifically 
provided in such Act, must receive 
overtime compensation at a rate of not 
less than lVz times their regular rate of 
pay for all hours worked in excess of the 
applicable standard in a workweek. See 
Part 778 of this title. However, the Fair 
Labor Standards Act provides no 
overtime pay requirements for 
employees, not within such interstate 
commerce coverage of the Act, who are 
subject to its minimum wage provisions 
only by virtue of the provisions of 
section 6(e), as explained in § 4.180.

(b) Contract Work Hours and Safety 
Standards A ct. (1) The Contract Work

\ Hours and Safety Standards Act (40 
U .S.C . 327-332) applies generally to 
Government contracts, including service 
contracts in excess of $2,500, which may 
require or involve the employment of 
laborers and mechanics. Guards, 
watchmen, and many other classes of 
service employees are laborers or 
mechanics within the meaning of such 
Act. However, employees rendering only 
professional services, seamen, and as a 
general rule those whose work is only 
clerical or supervisory or nonmanual in 
nature, are not deemed laborers or 
mechanics for purposes of the Act. The 
wages of every laborer or mechanic for
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performance of work on such contracts 
must include compensation at a rate not 
less than IV2 times the employee’s basic 
rate of pay for all hours worked in any 
workweek in excess of 40 or in excess of 
eight on any calendar days therein, 
whichever is the greater number of 
overtime hours. Exemptions are 
provided for certain transportation and 
communications contracts, contracts for 
the purchase of supplies ordinarily 
available in the open market, and work 
required to be done in accordance with 
the provisions of the Walsh-Healey Act.

(2) Regulations concerning this Act 
are contained in Subparts A  and C  of 29 
CFR Part 5 which permit overtime pay to 
be computed in the same manner as 
under the Fair Labor Standards Act, 
subject of course to the differences in 
computations required by reason of the 
daily overtime provision of the Contract 
Work Hours and Safety Standards Act, 
which has no counterpart in the Fair 
Labor Standards Act.

(3) Although the application of the 
Contract Work Hours and Safety 
Standards Act does not depend on 
inclusion of its requirements in 
provisions physically made part of the 
contract, the Act and the regulations of 
the Secretary require such provisions to 
be set forth in contract clauses. (See
§ 5.5(c) of this subtitle.)

(c) W alsh-Healey Public Contracts 
A ct. As pointed out in § 4.117, while 
some Government contracts may be 
subject both to the McNamara-O’Hara 
Service Contract Act and to the Walsh- 
Healey Public Contracts Act, the 
employees performing work on the 
contract which is subject to the latter 
Act are, when so engaged, exempt from 
the provisions of the former. They are, 
however, subject to the overtime 
provisions of the Walsh-Healey Act if, 
in any workweek, any of the work 
performed for the employer is subject to 
such Act and if, in such workweek, the 
total hours worked by the employee for 
the employer (whether wholly or only 
partly on such work) exceed 40 hours in 
the workweek or 8 hours in any day 
therein. In any such workweek the 
Walsh-Healey Act requires payment of 
overtime compensation at a rate not less 
than IV2 times the employee’s basic rate 
for such weekly or daily overtime hours, 
whichever are greater in number. The 
overtime pay provisions of the Walsh- 
Healey Act are discussed in greater 
detail in 41 CFR Part 50-201.

§ 4.182 Overtime pay of sendee 
employees entitled to fringe benefits.

Reference is made in § 4.180 to the 
rules prescribed by section 6 of the Act 
which permit exclusion of certain fringe 
benefits and equivalents provided

pursuant to section 2(a)(2) of the Act 
from the regular or basic rate of pay 
when computing overtime compensation 
of a service employee under the 
provisions of any other Federal law. As 
provided in § 4.177, not only those fringe 
benefits excludable under section 6 as 
benefits determined and specified under 
section 2(a)(2), but also equivalent fringe 
benefits and cash payments furnished in 
lieu of the specified benefits may be 
excluded from the regular or basic rate 
of such an employee. The application of 
this rule may be illustrated by the 
following examples:

(a) The A  company pays a service 
employee $4.50 an hour in cash under a 
wage determination which requires a 
monetary rate of nbt less than $4 and a 
fringe benefit contribution of 50 cents 
which would qualify for exclusion from 
the regular rate under section 7(e) of the 
Fair Labor Standards Act. The 
contractor pays the 50 cents in cash 
because he made no contributions for 
fringe benefits specified in the 
determination and the contract.
Overtime compensation in this case 
would be computed on a regular or basic 
rate of $4 an hour.

(b) The B company has for some time 
been paying $4.25 an hour to a service 
employee as his basic cash wage plus 25 
cents an hour as a contribution to a 
welfare and pension plan, which 
contribution qualifies for exclusion from 
the regular rate under the Fair Labor 
Standards A c t  For performance of work 
under a contract subject to the Act a 
monetary rate of $4 and a fringe benefit 
contribution of 50 cents (also qualifying 
for such exclusion) are specified 
because they are found to be prevailing 
for such employees in the locality. The 
contractor may credit the 25 cent 
welfare and pension contribution 
toward the discharge of his fringe 
benefit obligation under the contract but 
must also make an additional 
contribution of 25 cents for the specified 
or equivalent fringe benefits or pay the 
employee an additional 25 cents in cash. 
These contributions or equivalent 
payments may be excluded from the 
employee’s regular rate which remains 
$4.25, the rate agreed upon as die basic 
cash wage.

(c) The C  company has been paying $4 
an hour as its basic cash wage on which 
the firm has been computing overtime 
compensation. For performance of work 
on a contract subject to the Act the 
same rate of monetary wages and a 
fringe benefit contribution of 50 cents an 
hour (qualifying for exclusion from the 
regular rate under the Fair Labor 
Standards Act) are specified in 
accordance with a determination that

these are the monetary wages and fringe 
benefits prevailing for such employees 
in the locality. The contractor is 
required to. continue to pay at least $4 
an hour in monetary wages and at least 
this amount must be included in the 
employee’s regular or basic rate for 
overtime purposes under applicable 
Federal law. The fringe benefit 
obligation under the contract would be 
discharged if 50 cents of the 
contributions for fringe benefits were for 
the fringe benefits specified in the 
contract or equivalent benefits as 
defined in § 4.177. The company may 
exclude such fringe benefit contributions 
from the regular or basic rate of pay of 
the service employee in computing 
overtime pay due.

Notice to Employees

§ 4.183 Employees must be notified of 
compensation required.

The Act, in section 2(a)(4), and the 
regulations thereunder in § 4.6(e), 
require all contracts subject to the Act 
which are in excess of $2,500 to contain 
a clause requiring the contractor or 
subcontractor to notify each employee 
commencing work on a contract to 
which the Act applies of the 
compensation required to be paid such 
employee under section 2(a)(1) and the 
fringe benefits required to be furnished 
under section 2(a)(2). A  notice form 
(WH Publication 1313 and any 
applicable wage determination) 
provided by the Wage and Hour 
Division is to be used for this purpose. It 
may be delivered to the employee or 
posted as stated in § 4.184.

§ 4.184 Posting of notice.
Posting of the notice provided by the 

Wage and Hour Division shall be in a 
prominent and accessible place at the 
worksite, as required by § 4.6(e). The 
display of the notice in a plaoe where it 
may be seen by employees performing 
on the contract will satisfy the 
requirement that it be in a “prominent 
and accessible place” . Should display be 
necessary at more than one site, in order 
to assure that it is seen by such 
employees, additional copies of the 
poster may be obtained without cost 
from the Division. The contractor or 
subcontractor is required to notify each 
employee of the compensation due or 
attach to the poster any applicable wage 
determination specified in the contract 
listing all minimum monetary wages and 
fringe benefits to be paid or furnished to 
the classes of service employees 
performing on the contract
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Records

§ 4.185 Recordkeeping requirements.
J

The records which a contractor or 
subcontractor is required to keep 
concerning employment of employees 
subject to the Act are specified in 
§ 4.6(g) of Subpart A  of this part. They 
are required to be maintained for 3 
years from the completion of the work, 
and must be made available for 
inspection and transcription by 
authorized representatives of the 
Administrator. Such records must be 
kept for each service employee 
performing work under the contract, for 
each workweek during the performance 
of the contract. If the required records 
are not separately kept for the service 
employees performing on the contract, it 
will be presumed, in the absence of 
affirmative proof to the contrary, that all 
service employees in the department or 
establishment where the contract was 
performed were engaged in covered 
work during the period of performance. 
(See § 4.179.)

§ 4.186 [Reserved]

Subpart E—Enforcement

§4.187 Recovery of underpayments.
(a) The Act, in section 3(a), provides 

that any violations of any of the contract 
stipulations required by sections 2(a)(1), 
2(a)(2), or 2(b) of the Act, shall render 
the party responsible liable for the 
amount of any deductions, rebates, 
refunds, or underpayments (which 
includes non-payment) of compensation' 
due to any employee engaged in the 
performance of the contract. So much of 
the accrued payments due either on the 
contract or on any other contract 
(whether subject to the Service Contract 
Act or not) between the same contractor 
and the Government maty be withheld in 
a deposit fund as is necessary to pay the 
employees. In the case of requirements- 
type contracts, it is thé contracting 
agency, and not the using agencies, 
which has the responsibility for 
complying with a withholding request by 
the Secretary or authorized 
representative. The Act further provides 
that on order of the Secretary (or 
àuthorized representatives), any 
compensation which the head of the 
Federal agency or the Secretary has 
found to be due shall be paid directly to 
the underpaid employees from any 
accrued payments withheld. In order to 
effectuate die efficient administration of 
this provision of the Act, such withheld 
funds shall be transferred to the 
Department of Labor for disbursement 
to the underpaid employees on order of 
the Secretary or his or her authorized

representatives, or an Administrative 
Law Judge, and are not paid directly to 
such employees by the contracting 
agency without the express prior 
consent of the Administrator. (See 
Decision of the Comptroller General, 
B-170784, February 12,1971.) It is 
mandatory for a contracting officer to 
adhere to a request from the Department 
of Labor to withhold funds where such 
funds are available. (See Decision of the 
Comptroller General, B-109257, October 
14,1952, arising under the Walsh-Healey 
Act.) Contract funds which are or may 
become due a contractor under any 
contract with the United States may be 
withheld prior to the institution of 
administrative proceedings by the 
Secretary. [M cCasland v . U.S^Postal 
Service, 82 C C H  Labor Cases U 33,607 
(N.D. N.Y. 1977.))

(b) Priority to withheld funds.
The Comptroller General has afforded 

employee wage claims priority over an 
Internal Revenue Service levy for 
unpaid taxes. (See Decisions of the 
Comptroller General, B-170784,
February 17,1971; B-189137, August 1, 
1977; 546 Comp. Gen. 499 (1977); 55 
Comp. Gen. 744 (1976), arising under the 
Davis-Bacon Act; B-178198, August 30, 
1973; B-161460, May 25,1967.)

(1) As the Comptroller General has 
stated, “ [tjhe legislative histories of 
these labor statutes [Service Contract 
Act and Contract Work Hours and 
Safety Standards Act, 41 U .S.C. 327, et 
seq.\ disclose a progressive tendency to 
extend a more liberal interpretation and 
construction in successive enactments 
with regard to worker’s benefits, 
recovery and repayment of wage 
underpayments. Further, as remedial 
legislation, it is axiomatic that they are 
to be liberally construed” . (Decision of 
the Comptroller General, B-170784, 
February 17,1971.)

(2) Since section 3(a) of the Act 
provides that accrued contract funds 
withheld to pay employees wages must 
be held in a deposit fund, it is the 
position of the Department of Labor that 
monies so held may not be used or set 
aside for agency reprocurement costs.
To hold otherwise would be inequitable 
and contrary to public policy, since the 
employees have performed work from 
which the Government has received the 
benefit (see National Surety 
Corporation v. U .S., 132 Ct. Cl. 724, 728, 
135 F. Supp. 381 (1955), cert, denied, 350 
U.S. 902), and to give contracting agency 
reprocurement claims priority would be 
to require employees to pay for the 
breach of contract between the 
employer and the agency. The 
Comptroller General has sanctioned 
priority being afforded wage 
underpayments over the reprocurement

costs of the contracting agency 
following a contractor’s default or 
termination for cause. Decision of the 
Comptroller General, B-167000, June 26, 
1969; B-178198, August 30.1973; and B -  
189137, August 1,1977.

(3) Wage claims have priority over 
reprocurement costs and tax liens 
without regard to when the competing 
claims were raised. See Decisions of the 
Comptroller General, B-161460, May 25, 
1967; B-189137, August 1,1977.

(4) Wages due workers underpaid on 
the contract have priority over any 
assignee of the contractor, including 
assignments made under the 
Assignment of Claims Act, 311 U .S.C. 
203,41 U .S.C. 115, to funds withheld, 
since an assignee can acquire no greater 
rights to withheld funds than the 
assignor has in the absence of an 
assignment. See M odem  Industrial Bank 
v. U .S., 101 Ct. Cl. 808 (1944); R oyal 
Indem nity Co. v. United States, 178 Ct. 
Cl. 46, 371F. 2d 462 (1967), cert, denied, 
389 U.S. 833; Newark Insurance Co. v. 
U .S., 149 Ct. Cl. 170,181 F. Supp. 246 
(1960); Henningsen v. United States 
Fidelity and Guaranty Company, 208 
U.S. 404 (1908). Where employees have 
been underpaid, the assignor has no 
right to assign funds since the assignor 
has no property rights to amounts 
withheld from the contract to cover 
underpayments of workers which 
constitute a violation of the law and the 
terms, conditions, and obligations under 
the contract. (Decision of the 
Comptroller General, B-164881, August 
14,1968; B-178198, August 30,1973; 56 
Comp. Gen. 499 (1977); 55 Comp. Gen.
744 (1976); The National C ity  Bank o f 
Evansville v. United States, 143 Ct. Cl. 
154,163 F. Supp. 846 (1958); National 
Surety Corporation v. United States, 132 
Ct. Cl. 724,135 F. Supp. 381 (1955), cert, 
denied, 350 U.S. 902.)

(5) The Comptroller General, 
recognizing that unpaid laborers have 
an equitable right to be paid from 
contract retainages, has also held that 
wage underpayments under the Act 
have priority over any claim by the 
trustee in bankruptcy. 56 Comp. Gen.
499 (1977), citing Pearlman v. Reliance 
Insurance Company, 371 U.S. 132 (1962); 
Hadden v. United States, 132 Ct. Cl. 529 
(1955), in which the courts gave priority 
to sureties who had paid unpaid 
laborers over the trustee in bankruptcy.

(c) Section 5(b) of the Act provides 
that if the accrued payments withheld 
under the terms of the contract are 
insufficient to reimburse all service 
employees with respect to whom there 
has been a failure to pay the 
compensation required pursuant to the 
Act, the United States may bring action
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against the contractor, subcontractor, or 
any sureties in any court of competent 
jurisdiction to recover the remaining 
amount of underpayments. The Service 
Contract Act is not subject to the statute 
of limitations in the Portal to Portal Act, 
29 U .S.C. 255, and contains no 
prescribed period within which such an 
action must be instituted*, it has 
therefore been held that the general 
period of six years prescribed by 28 
U .S.C. 2415 applies to such actions, 
United States a f Am erica v. Deluxe 
Cleaners and Laundry, Inc., 511 F. 2d 
929 (C.A. 4,1975). Any sums thus 
recovered by the United States shall be 
held in the deposit fund and shall be 
paid, on die order of the Secretary, 
directly to the underpaid employees.
Any sum not paid to an employee 
because of inability to do so within 3 
years shall be covered into the Treasury 
of the United States as miscellaneous 
receipts.

(d) Releases or waivers executed by 
employees for unpaid wages and fringe 
benefits due them are without legal 
effect. As stated by the Supreme Court 
in Brooklyn Savings Bank v. O ’N eil, 324 
U.S. 697, 704, (1945), arising under the 
Fair Labor Standards Act:

“Where a private right is granted in 
the public interest to effectuate a 
legislative policy, waiver of a right so - 
charged or colored with the public 
interest will not be allowed where it 
would thwart the legislative policy 
which it was designed to effectuate.”

See also Schulte, Inc. v. Gangi, 328 
U.S. 108 (1946); United States v. M orley 
Construction Company, 98 F. 2d 781 
(C.A. 2,1938), cert, denied, 305 U.S. 651.

Further, as noted above, monies not 
paid to employees to whom they are due 
because of violation are covered into the 
U.S. Treasury as provided by section 
5(b) of the Act.

(e) (1) The term “party responsible” for 
violations in section 3(a) of the Act is 
the same term as contained in the 
Walsh-Healey Public Contracts Act, and 
therefore, the same principles are 
applied under both Acts. An officer of a 
corporation who actively directs and 
supervises the contract performance, 
including employment policies and 
practices and the work of the employees 
working on the contract, is a party 
responsible and liable for the violations, 
individually and jointly with the 
company [S & G  Coal Sales, Inc., 
Decision of the Hearing Examiner, P C -  
946, January 21,1965, affirmed by the 
Administrator June 8,1965; Tennessee 
Processing Co., Inc., Decision of the 
Hearing Examiner, PC-790, September 
28,1965).

(2) The failure to perform a statutory 
public duty under the Service Contract

Act is not only a corporate liability but 
also the personal liability of each officer 
charged by reason of his or her 
corporate office while performing that 
duty. United States v. Sancolmar 
Industries, Inc., 347 F. Supp. 404, 408 
(E.D. N.Y. 1972). Accordingly, it has 
been held by administrative decisions 
and by the courts that the term “party 
responsible” , as used in section 3(a) of 
the Act, imposes personal liability for 
violations of any of the contract 
stipulations required by sections 2(a)(1) 
and (2) and 2(b) of the Act on corporate 
officers who control, or are responsible 
for control of, the corporate entity, as 
they, individually, have an obligation to 
assure compliance with the 
requirements of the Act, the regulations, 
and the contracts. See, for example, 
Waite, Inc., Decision of the ALJ, S C A  
530-566, October 19,1976, Spruce-Up 
Corp., Decision of the Administrator 
S C A  368-370, August, 19,1976, 
Ventilation and Cleaning Engineers,
Inc., Decision of the ALJ, S C A  176, 
August 23,1973, Assistant Secretary, 
May 17,1974, Secretary, September 27, 
1974; Fred Van Elk, Decision of the ALJ, 
S C A  254-58, May 28,1974,
Administrator, November 25,1974; 
Murcole, Inc., Decision of the ALJ, S C A  
195-198, April 11,1974; Em ile J . Bouchet, 
Decision of the ALJ, S C A  38, February 
24,1970; Darwyn L. Grover, Decision of 
the ALJ, S C A  485, August 15,1976; 
United States v. Islip M achine Works, 
Inc., 179 F. Supp. 585 (E.D. N.Y. 1959); 
United States v. Sancolm ar Industries, 
Inc., 347 F. Supp. 404 (E.D. N.Y. 1972)/

(3) In essence, individual liability 
attaches to the corporate official who is 
responsible for, and therefore causes or 
permits, die violation of the contract 
stipulations required by the Act, i.e., 
corporate officers who control the day- 
to-day operations and management 
policy are personally liable for 
underpayments because they cause or 
permit violations of the Act.

(4) It has also been held that the 
personal responsibility and liability of 
individuals for violations of the Act is 
not limited to the officers of a 
contracting firm or to signatories to the 
Government contract who are bound by 
and accept responsibility for compliance 
with the Act and imposition of its 
sanctions set forth in the contract 
clauses in § 4.6, but includes all persons, 
irrespective of proprietary interest, who 
exercise control, supervision, or 
management over the performance of 
the contract, including the labor policy 
or employment conditions regarding the 
employees engaged in contract 
performance, and who, by action or 
inaction, cause or permit a contract to

be breached. U .S. v. Islip M achine 
Works, Inc., 179 F. Supp. 585 (E.D. N.Y. 
1959); U.S. v. Sancolmar Industries, Inc., 
347 F. Supp. 404 (E.D. N.Y. 1972); Oscar 
Hestrom Corp., Decision of the 
Administrator, PC-257, May 7,1946, 
affirmed, U.S. v. Hedstrom, 8 Wage 
Hour Cases 302 (N.D. 111. 1948); 
Craddock-Terry Shoe Corp., Decision of 
the Administrator, PC-330, October 3, 
1947; Reynolds Research Corp., Decision 
of the Administrator, PC-381, October 
24,1951; Etowah Garment Co., Inc., 
Decision of the Hearing Examiner, P C -  
632, August 9,1957, Decision of the 
Administrator, April 29,1958; Cardinal 
Fuel and Supply Co., Decision of the 
Hearing Examiner, PC-890, June 17,
1963.

(5) Reliance on advice from 
contracting agency officials (or 
Department of Labor officials without 
the authority to issue rulings under the 
Act) is not a defense against a 
contractor’s liability for back wages 
under the A c t  Standard Fabrication 
Ltd., Decision of the Secretary, PC-297, 
August 3,1948; Airport Machining Corp., 
Decision of the ALJ, PC-1177, June 15, 
1973; Jam es D. West, Decision of the 
ALJ, S C A  397-398, November 17,1975; 
Metropolitan Rehabilitation Corp.,
W AB Case No. 78-25, August 2,1979;
Fry Brothers Corp., W AB Case No. 76-6, 
June 14,1977.

(f) The appellate rights of a contractor 
or subcontractor regarding violations of 
the Act, including back wage liability or 
the disposition of binds withheld by the 
agency for such liability are contained 
in Part 6 of this Title. Appeals in such 
matters have not been delegated to the 
contracting agencies and such matters 
cannot be appealed under the disputes 
clause in the contractor’s contract.

(g) While the Act provides that action 
may be brought against a surety to 
recover underpayments of 
compensation, there is no statutory 
provision requiring that contractors 
furnish either payment or performance 
bonds before an award can be made. 
The courts have held, however, that 
when such a bond has been given, 
including one denominated as a 
performance rather than payment bond, 
and such a bond guarantees that the 
principal shall fulfill “all the 
undertakings, covenants, terms, 
conditions, and agreements" of the 
contract, or similar words to the same 
effect, die surety-guarantor is jointly 
liable for underpayments by the 
contractor of the wages and fringe 
benefits required by the Act up to the 
amount of the bona. U .S. v. Powers 
Building Maintenance Co., 366 F. Supp. 
819 (W.D. Okla. 1972); U .S. v. Gillespie,
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72 C C H  Labor Cases 133,986 (C.D. Cal. 
1973) U.S. v. Glens Falls Insurance Co., 
279 F. Supp. 236 (E.D. Tenn. 1967);
United States v. Hudgins-Dize Go., 83 F. 
Supp. 593 (E.D. Va. 1949); U.S. v. 
Continental Casualty Company, 85 F. 
Supp. 573 (E.D. Pa. 1949), affirmed per 
curiam, 182 F.2d 941 (3rd Cir. 1950).

§ 4.188 Ineligibility for further contracts 
when violations occur.

(a) Section 5 of the Act directs the 
Comptroller General to distribute a list 
to all agencies of the Government giving 
the names of persons or firms that the 
Federal agencies or the Secretary has 
found violated this Act. Unless the 
Secretary otherwise recommends 
because of unusual circumstances, no 
contract of the United States or the 
District of Columbia (whether or not 
subject to the Act) shall be awarded to 
the persons or firms appearing on this 
list or to any firm, corporation, 
partnership, or association in which 
such persons or firms have a substantial 
interest until 3 years have elapsed from 
the date of publication of the list 
containing the names of such persons or 
firms. This prohibition against the 
award of a contract to an ineligible 
contractor applies to the contractor in 
its capacity as either a prime contractor 
or a subcontractor. Because the Act 
contains no provision authorizing 
removal from the list of the names of 
such persons or firms prior to the 
expiration of the three-year statutory 
period, the Secretary is without 
authority to accomplish such removal 
(other than in situations involving 
mistake or legal error). On the other 
hand, there may be situations in which 
persons or firms already on the list are 
found in a subsequent administrative 
proceeding to have again violated the 
Act and their debarment ordered. In 
such circumstances, a new, three-year 
debarment term will commence with the 
republication of such names on the list.

(b) (1) The term “unusual 
circumstances” is not defined in the Act. 
Accordingly, the determination must be 
made on a case-by-case basis in 
accordance with die particular facts 
present. It is clear, however, that the 
effect of the 1972 Amendments is to limit 
the Secretary’s discretion to relieve 
violators from the debarred list (H. Rept. 
92-1251, 92d Cong., 2d Sess. 5; S. Rept. 
92-1131,92d Cong., 2d Sess. 3-4) and 
that the violator of the Act has the 
burden of establishing the existence of 
unusual circumstances to warrant relief 
from the debarment sanction,
Ventilation and Cleaning Engineers,
Inc., SCA-176, Administrative Law 
Judge, August 23,1973, Assistant 
Secretary, May 22,1974, Secretary,

October 2,1974. It is also clear that 
unusual circumstances do not include 
any circumstances which would have 
been insufficient to relieve a contractor 
from the ineligible list prior to the 1972 
amendments, or those circumstances 
which commonly exist in cases where 
violations are found, such as negligent 
or willful disregard of the contract 
requirements and of the Act and 
regulations, including a contractor’s plea 
of ignorance of the Act’s requirements 
where the obligation to comply with the 
Act is plain from the contract, failure to 
keep necessary records and the like. 
Em erald Maintenance Inc.,
Supplemental Decision of the ALJ, S C A -  
153, April 5,1973.

(2) The Subcommittee report following 
the oversight hearings conducted just 
prior to the 1972 amendments makes it 
plain that the limitation of the 
Secretary’s discretion through the 
unusual circumstances language was 
designed in part to prevent the Secretary 
from relieving a contractor from the 
ineligible list provisions merely because 
the contractor paid what he was 
required by his contract to pay in the 
first place and promised to comply with 
the Act in the future. See, House 
Committee on Education and Labor, 
Special Subcommittee on Labor, The 
Plight of Service Workers under 
Government Contracts 12-13 (Comm. 
Print 1971). As Congressman O ’Hara 
stated: “Restoration * * * [of wages 
and benefits] is not in and of itself a 
penalty. The penalty for violation is the 
suspension from the right to bid on 
Government contracts * * *. The 
authority [to relieve from blacklisting] 
was intended to be used in situations 
where the violation was a minor one, or 
an inadvertent one, or one in which 
disbarment * * * would have been 
wholly disproportionate to the offense.” 
House Committee on Education and 
Labor, Special Subcommittee on Labor, 
Hearings on H.R. 6244 and H.R. 6245,
92d Cong., 1st Sess. 3 (1971). >

(3) (i) The Department of Labor has 
developed criteria for determining when 
there are unusual circumstances within 
the meaning of the Act. See, e.g., 
Washington M oving & Storage Co., 
Decision of the Assistant Secretary,
S C A  68, August 16,1973, Secretary, 
March 12,1974; Quality Maintenance 
Co., Decision of the Assistant Secretary, 
S C A  119, January 11,1974. Thus, where 
the respondent’s conduct in causing or 
permitting violations of the Service 
Contract Act provisions of the contract 
is willful, deliberate or of an aggravated 
nature or where the violations are a 
result of culpable conduct such as 
culpable neglect to ascertain whether

practices are in violation, culpable 
disregard of whether they were in 
violation or not, or culpable failure to 
comply with recordkeeping 
requirements (such as falsification of 
records), relief from the debarment 
sanction cannot be in order. 
Furthermore, relief from debarment 
cannot be in order where a contractor 
has a history of similar violations, 
where a contractor has repeatedly 
violated the provisions of the Act, or 
where previous violations were serious 
in nature.

(ii) A  good compliance history, 
cooperation in the investigation, 
repayment of moneys due, and sufficient 
assurances of future compliance are 
generally prerequisites to relief. Where 
these prerequisites are present and none 
of the aggravated circumstances in the 
preceding paragraph exist, a variety of 
factors must still be considered, 
including whether the contractor has 
previously been investigated for 
violations of the Act, whether the 
contractor has committed recordkeeping 
violations which impeded the 
investigation, whether liability was 
dependent upon resolution of a bona 
fide legal issue of doubtful certainty, the 
contractor’s efforts to ensure 
compliance, the nature, extent, and 
seriousness of any past or present 
violations, including the impact of 
violations on unpaid employees, and 
whether the sums due were promptly 
paid.

(4) A  contractor has an affirmative 
obligation to ensure that its pay 
practices are in compliance with the 
Act, and cannot itself resolve questions 
which arise, but rather must seek advice 
from the Department of Labor. Murcole, 
Inc., Decision of the ALJ, S C A  195-198, 
April 10,1974; McLaughlin Storage, Inc., 
Decision of the ALJ, S C A  362-365, 
November 5,1975, Administrator, March 
25,1976; A ble Building & Maintenance & 
Service Co., Decision of the ALJ, S C A  
389-390, May 29,1975, Assistant 
Secretary, January 13,1976; Aarid Van 
Lines, Inc., Decision of the 
Administrator, S C A  423-425, May 13, 
1977.

(5) Furthermore, a contractor cannot 
be relieved from debarment by 
attempting to shift his/her responsibility 
to subordinate employees. Security 
System s, Inc., Decision of the ALJ, S C A  
774-775, April 10,1978; Ventilation & 
Cleaning Engineers, Inc., Decision of the 
Secretary, S C A  176, September 27,1974; 
Ernest Roman, Decision of the 
Secretary, S C A  275, May 6,1977. As the 
Comptroller General has stated in 
considering debarment under the Davis- 
Bacon Act, “ [njegligence of the
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employer to instruct his employees as to 
the proper method of performing his 
work or to see that the employee obeys 
his instructions renders the employer 
liable for injuries to third parties 
resulting therefrom. * * * The 
employer will be liable for acts of his 
employee within the scope of the 
employment regardless of whether the 

..acts were expressly or impliedly 
authorized. * * * Willful and malicious 
acts of the employee are imputable to 
the employer under the doctrine of 
respondeat superior although they might 
not have been consented to or expressly 
authorized or ratified by the employer.” 
(Decision of the Comptroller General, B -  
145608, August 1,1961.)

(6) Negligence per se does not 
constitute unusual circumstances. Relief 
on no basis other than negligence would 
render the effect of section 5(a) a nullity, 
since it was intended that only 
responsible bidders be awarded 
Government contracts. Greenwood’s 
Transfer & Storage, Inc., Decision of the 
Secretary, S C A  321-326, June 1,1976; 
Ventilation & Cleaning Engineers, Inc., 
Decision of the Secretary, S C A  176, 
September 27,1974.

(c) Similarly, the term “substantial 
interest” is not defined; in the Act. 
Accordingly, this determination, too, 
must be made on a case-by-case basis in 
light of the particular facts, and 
cognizant of the legislative intent “to 
provide to service employees safeguards 
similar to those given to employees 
covered by the Walsh-Healey Public 
Contracts Act” . Federal Food Services, 
Inc., Decision of the ALJ, S C A  585-592, 
November 22,1977. Thus, guidance can 
be obtained from cases arising under the 
Walsh-Healey Act, which uses the 
concept "controlling interest” . See Regal 
M fg. Co., Decision of the Administrator, 
PC-245, March 1,1946; Acm e 
Sportswear Co., Decision of the Hearing 
Examiner, PC-275, May 8,1946; 
Gearcraft, Znc.,"Decision of the ALJ, 
PCX-1, May 3,1972. In a supplemental 
decision of February 23,1979, in Federal 
Food Services, Inc. the Judge ruled as a 
matter of law that the term "does not 
preclude every employment or financial 
relationship between a party under 
sanction and another * * * [and that] it 
is necessary to look behind titles, 
payments, and arrangements and 
examine the existing circumstances 
before reaching a conclusion in this 
matter.”

(1) Where a person or firm has a 
direct or beneficial ownership or control 
of more than 5 percent of any firm, 
corporation, partnership, or association, 
a “substantial interest” will be deemed 
to exist. Similarly, where a person is an

X
officer or director in a firm or the 
debarred firm shares common 
management with another firm, a 
“substantial interest” will be deemed to 
exist. Furthermore, wherever a firm is an 
affiliate as defined in § 4.1a(g) of 
Subpart A , a “substantial interest” will 
be deemed to exist, or where a debarred 
person forms or participates in another 
firm in which he/she has comparable 
authority, he/she will be deemed to 
have a "substantial interest” in the new 
firm and such new firm would also be 
debarred [Etowah Garment Co., Inc., 
Decision of the Hearing Examiner, P C -  
632, August 9,1957).

(2) Nor is interest determined by 
ownership alone. A  debarred person 
will also be deemed to have a 
“substantial interest” in a firm if such 
person has participated in contract 
negotiations, is a signatory to a contract, 
or has the authority to establish, control, 
or manage the contract performance 
and/or the labor policies of a firm. A  
“substantial interest” may also be 
deemed to exist, in other circumstances, 
after consideration of the facts of the 
individual case. Factors to be examined 
include, among others, sharing of 
common premises or facilities, 
occupying any position such as 
manager, supervisor, or consultant to, 
any such entity, whether compensated 
on a salary, bonus, fee, dividend, profit- 
sharing, or other basis of remuneration, 
including indirect compensation by 
virtue of family relationships or 
otherwise. A  firm will be particularly 
closely examined where there has been 
an attempt to sever an association with 
a debarred firm or where the firm was 
formed by a person previously affiliated 
with the debarred firm or a relative of 
the debarred person.

(3) Firms with such identity of interest 
with a debarred person or firm will be 
placed on the debarred bidders list after 
the determination is made pursuant to 
procedures in Part 6, Subpart A , or
§ 4.12 and Part 6, Subpart D. Where a 
determination of such “substantial 
interest” is made after the initiation of 
the debarment period, contracting 
agencies are to terminate any contract 
with such firm entered into after the 
initiation of the original debarment 
period since all persons or firms in 
which the debarred person or firm has a 
substantial interest are also ineligible to 
receive Government contracts.

§ 4.189 Administrative proceedings 
relating to enforcement of labor standards.

The Secretary is authorized pursuant 
to the provisions of section 4(a) of the 
Act to hold hearings and make decisions 
based upon findings of fact as are 
deemed to be necessary to enforce the

provisions of the Act. Pursuant to 
section 4(a) of the Act, the Secretary’s 
findings of fact after notice and hearing 
are conclusive upon all agencies of the 
United States and, if supported by the 
preponderance of the evidence, 
conclusive in any court of the United 
States, without a trial de novo. United 
States v. Powers Building Maintenance 
Co., 336 F. Supp. 819 (W.D. Okla. 1972). 
Rules of practice for administrative 
proceedings are set forth in Part 6 of this 
Title.

§ 4.190 Contract cancellation.
(a) As provided in section 3 of the Act, 

where a violation is found of any 
contract stipulation, the contract is 
subject upon written notice to 
cancellation by the contracting agency, 
whereupon the United States may enter 
into other contracts or arrangements for 
the completion of the original contract, 
charging any additional cost to the 
original contractor.

(b) Every contractor shall certify 
pursuant to § 4.6(n) of Subpart A  that it 
is not disqualified for the award of a 
contract by virtue of its name appearing 
on the debarred bidders list or because 
ariy such currently listed person or firm 
has a substantial interest in said 
contractor, as described in § 4.188. Upon 
discovery of such false certification or 
determination of substantial interest in a 
firm performing on a Government 
contract, as the case may be, the 
contract is similarly subject upon 
written notice to immediate cancellation 
by the contracting agency and any 
additional cost for the completion of the 
contract charged to the original 
contractor as specified in paragraph (a), 
supra. Such contract is without warrant 
of law and has no force and effect and is 
void ab initio, 33 Comp Gen. 63;
Decision of the Comptroller General, B -  
115051, August 6,1953. Furthermore, any 
profit derived from said illegal contract 
is forfeited [Paisner v. U .S., 138 Ct. Cl. 
420,150 F. Supp. 835 (1957), cert, denied, 
355 U.S. 941.)

§ 4.191 Complaints and compliance 
assistance.

(a) Any employer, employee, labor or 
trade organization contracting agency, 
or other interested person or 
organization may report to any office of 
the Wage and Hour Division (or to any 
office of the Occupational Safety and 
Health Administration, in instances 
involving the safety and health 
provisions), a violation, or apparent 
violation, of the Act, or of any of the 
rules or regulations prescribed 
thereunder. Such offices are also 
available to assist or provide
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information to contractors or 
subcontractors desiring to insure that 
their practices are in compliance with 
the Act. Information furnished is treated 
confidentially. It is the policy of the 
Department of Labor to protect the 
identity of its confidential sources and 
to prevent an unwarranted invasion of 
personal privacy. Accordingly, the 
identity of an employee who makes a 
confidential written or oral statement as 
a complaint or in the course of an 
investigation, as well as portions of the 
statement which would reveal his 
identity, will not be disclosed without 
the prior consent of the employee. 
Disclosure of employee statements shall 
be governed by the provisions of the 
“Freedom of Information Act” (5 U.S.C. 
552, see 29 CFR Part 70) and the • 
"Privacy Act of 1974” (5 U .S.C. 552a).

(b) A  report of breach or violation 
relating solely to safety and health 
requirements may be in writing and

addressed to the Regional Administrator 
of an Occupational Safety and Health 
Administration Regional Office, U.S. 
Department of Labor, or to the Assistant 
Secretary for Occupational Safety and 
Health, U.S. Department of Labor, 
Washington, D .C. 20210.

(c) Any other report of breach or 
violation may be in writing and 
addressed to the Assistant Regional 
Administrator of a Wage and Hour 
Division’s regional office, U.S. 
Department of Labor, or to the 
Administrator of the Wage and Hour 
Division, U.S. Department of Labor, 
Washington, D.C. 20210.

(d) In the event that an Assistant 
Regional Administrator for the Wage 
and Hour Division, Employment 
Standards Administration, is notified of 
a breach or violation which also 
involves safety and health standards, 
the Regional Administrator of the 
Employment Standards Administration

shall notify the appropriate Regional 
Administrator of die Occupational 
Safety and Health Administration who 
shall with respect to the safety and 
health violation take action 
commensurate with his responsibilities 
pertaining to safety and health 
standards.

(e) Any report should contain the 
following:

(1) The full name and address of the 
person or organization reporting the 
breach or violations.

(2) The full name and address of the 
person against whom the report is made.

(3) A  clear and concise statement of 
the facts constituting the alleged breach 
or violation of any of the provisions of 
the McNamara-O'Hara Service Contract * 
Act, or of any of the rules or regulations 
prescribed thereunder.[FR Doc. 81-23485 Filed 8-13-81; 8:45 am]
BILLING CODE 4510-27-M
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DEPARTMENT OF LABOR 

Office of the Secretary 

29 CFR Part 6

Rules of Practice for Administrative 
Proceedings Enforcing Labor 
Standards in Federal and Federally 
Assisted Construction Contracts and 
Federal Service Contracts
AGENCY: Office of the Secretary, Labor. 
ACTION: Proposed rule:

SUMMARY: This document is a proposal 
resulting from the Administration’s 
reexamination of the regulations under 
the Davis-Bacon and Related Acts, the 
Sfervice Contract Act, and the Contract 
Work Hours and Safety Standards Act. 
This proposal, which is in large part the 
same as the final rule published on 
January 16,1981 (46 FR 4398), is 
intended to provide for administrative 
proceedings in enforcement matters and 
questions of substantial interest under 
the Davis-Bacon and related acts, the 
Service Contract Act, and the Contract 
Work Hours and Safety Standards Act, 
and substantial variance and arm’s 
length proceedings under Section 4(c) of 
the Service Contract Act. These 
revisions are designed to make such 
proceedings as uniform as possible. A  
procedure for appeal to a Board of 
Service Contract Appeals for issues 
arising under the Service Contract Act is 
proposed in a separate 29 CFR Part 8. 
DATES: Comments (three copies) must be 
received on or before October 13,1981. 
ADDRESS: Send comments to Alvin 
Bramow, Deputy Associate Solicitor, 
General Legal Services, Office of the 
Solicitor, Department of Labor, Room 
N2464, Frances Perkins Department of 
Labor Building, 200 Constitution 
Avenue, N.W ., Washington, D.C. 20210. 
FOR FURTHER INFORMATION CONTACT: 
Gail V. Coleman, Counsel for Contract 
Labor Standards, General Legal 
Services, Office of the Solicitor, 
Department of Labor, Room N2464, 
Frances Perkins Department of Labor 
Building, 200 Constitution Avenue, N.W ., 
Washington, D.C. 20210, Phone 523-8268. 
SUPPLEMENTARY INFORMATION: On April
22,1980, a proposal was published in the 
Federal Register (45 FR 27400) to make 
revisions to 29 CFR Part 6, Rules of 
Practice for Administrative Proceedings 
Enforcing Labor Standards in Federal 
and Federally Assisted Construction 
Contracts and Federal Service 
Contracts. As stated in the proposal, its 
purpose was primarily to make more 
uniform the proceedings for enforcement 
under the various labor standards

statutes and to provide more expedited 
hearings under Section 4(c) of the 
Service Contract Act.

Interested persons were afforded the 
opportunity to submit comments to the 
Office of the Solicitor,by May 27,1980. 
Comments were received from eight 
interest parties.

On January 16,1981, the regulation 
was published in the Federal Register 
(46 FR 4398) as a final rule with a 
scheduled effective date of February 17,
1981. However, pursuant to the 
President’s Memorandum of January 29, 
1981, the Department published notices 
on February 6,1981 (46 FR 11253), and 
thereafter, delaying implementation of 
this regulation until August 15,1981, in 
order to reconsider the rule pursuant to 
Executive Order 12291. See 46 FR 18973 
(March 27,1981); 46 FR 23739 (April 28,
1981); 46 FR 33514 (June 30,1981); 46 FR 
36140 (July 14,1981). By separate 
document, the effective date of the 
regulation published on January 16,1981, 
is being postponed until action is taken 
on this proposal.

On January 16 and 19,1981, the 
Department also published final rules 
under the Davis-Bacon and Related 
Acts, including the Contract Work 
Hours and Safety Standards Act (29 
CFR Parts 1 and 5; 46 FR 4306 and 4380), 
and the Service Contract Act (29 CFR  
Part 4; 46 FR 4320 and 4886). However, 
these rules were also delayed pursuant 
to the President’s memorandum in order 
to fully reconsider the rules as required 
by Executive Order 12291.

During this period, the Department 
conducted a thorough review of these 
regulations which has led to significant 
new proposals which are being 
published in the Federal Register. The 
effective dates of the regulations 
published in January 1981 are being 
postponed until action is taken on these 
proposals.

Because this regulation, Part 6, is 
integrally related to the regulations at 
Parts 4 and 5, which provide procedures 
for referral of cases to administrative 
law judges for hearings under Part 6, the 
Department is publishing this rule as a 
proposal for comments. In most 
respects, this proposal in not 
significantly different from the final rule 
which was published on January 16,
1981 at 46 FR 4398 and subsequently 
delayed. The following revisions are 
proposed:

Subpart F, Appeals from Decisions 
under the Service Contract A ct, would 
be deleted. A  separate proposal in 29 
CFR Part 8 would provide for appeals to 
a Board of Service Contract Appeals 
instead of appeals to the Secretary.

Corresponding changes would be

made in |§6.12, 6.14, 6.23, 6.24, 6.25, 6.26, 
6.43, 6.44, 6.45, 6.46, 6.56 and 6.57 to 
substitute “the Board” for "the 
Secretary” in all references to appeal 
procedures.

A  minor editorial change would also 
be made in § 6.6(d).

Classification

The proposed rule is procedural in 
character. Therefore, this rule is not 
classified as a “major rule” under 
Executive Order 12291 on Federal 
Regulations, because it is not likely to 
result in (1) an annual effect on the 
economy of $100 million or more; (2) a . 
major increase in cost or prices for 
consumers, indivudal industries,
Federal, State, or local government 
agencies, or geographic regions; or (3) 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. Accordingly, no regulatory 
impact analysis is required.

The Department believes that the 
proposed rule will have no "significant 
economic impact * * * upon a 
substantial number of * * * small 
[business] entities” within the meaning 
of §3 (a) of the Regulatory Flexibility 
Act, Pub. L  No. 96-354, 91 Stat. 1164 (to 
be codified at 5 U .S.C. 605(b)). The 
Secretary has certified to the Chief 
Counsel for Advocacy of the Small 
Business Administration to this effect. 
This conclusion is reached because the 
proposed rule is procedural in character. 
Accordingly, no initial regulatory 
flexibility analysis is required.
Regulatory Flexibility Act Certification

I, Raymond J. Donovan, Secretary of Labor, 
hereby certify, pursuant to 5 U .S.C . 605(b), 
that the proposed rule contained in 29 CFR  
Part 6, concerning rules of administrative, 
practice, will not have a significant economic 
impact on a substantial number of small 
entities. This conclusion is based upon the 
fact that this rule is procedural in character.

Signed at Washington, D .C. this 10th day of 
August 1981. '
Raymond J. Donovan,
Secretary o f Labor.

Accordingly, it is proposed to revise 
Part 6 of Title 29 of the Code o f Federal 
Regulations as set forth below:

Signed at Washington, D.C. on this 10th 
day of August 1981.

Raymond J. Donovan,
Secretary o f Labor.
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PART 6—RULES OF PRACTICE FOR 
ADMINISTRATIVE PROCEEDINGS 
ENFORCING LABOR STANDARDS IN 
FEDERAL AND FEDERALLY ASSISTED 
CONSTRUCTION CONTRACTS AND 
FEDERAL SERVICE CONTRACTS
Subpart A—General
Sec.
6.1 Applicability of rules.6.2 Definitions.
6.3 Service; copies of documents and 

pleadings.
6.4 Computation of time.
6.5 Motions and requests.6.6 Depositions.
6.7 Subpoenas.
6.8 Production of documents and witnesses.
6.9 Witnesses and fees.6.10 Administrative law judge.
6.11 Prehearing conference.6.12 Appearances.
6.13 Hearing.
6.14 Transmission of record.
Subpart B—Enforcement Proceedings 
Under the Service Contract Act (and Under 
the Contract Work Hours and Safety 
Standards Act for Contracts Subject to the 
Service Contract Act)6.20 Complaints.
6.21 Answer.6.22 Amendments to pleadings.
6.23 Consent findings and order.
6.24 Decision of the administrative law 

judge.
6.25 Petition for review.
6.26 Ineligible list

Subpart C—Enforcement Proceedings 
Under the Davls-Bacon Act and Related 
Prevailing Wage Statutes, the Copeland 
Act, and the Contract Work Hours and 
Safety Standards Act (Except Under 
Contracts Subject to the Service Contract 
Act)
6.30 Referral to chief administrative law 

judge.
6.31 Amendments to pleadings.
6.32 Consent findings and order.
6.33 Decision of the administrative law judge.
6.34 Petition for review.
6.35 Ineligible list.

Subpart D—Substantial Interest 
Proceedings
6.40 Scope.
6.41 ' Referral to chief administrative law 

judge.
6.42 Amendments to pleadings.
6.43 Consent findings and order.
6.44 Decision of the administrative law 

judge.
6.45 Petition for review.
6.46 Ineligible list.
Subpart E—Substantial Variance and Arm’s* 
Length Proceedings
6.50 Scope.
6.51 Referral to chief administrative law 

judge.
6.52 Appointment of administrative law 

judge and notification of prehearing 
conference and hearing date.

Sec.
6.53 Prehearing conference.
6.54 Hearing.
6.55 Closing of record.
6.56 Decision o f the administrative law  

judge;
6.57 Petition for review.

Authority: Secs. 4 and 5, 79 Stat. 1034,1035 
as amended by 86 Stat. 789, 790,41 U .S .C . 353 
and 354; 5 U .S .C . 301; Reorg. Plan No* 14 of 
1950, 64 Stat. 1267, 5 U .S .C . Appendix; 46 Stat. 
1494, as amended by 49 Stat. 1011,78 Stat.
238, 40 U .S .C . 276a-276a-7; 76 Stat. 357-359,
40 U.S.C. 327-332; 48 Stat. 948* as amended by 
63 Stat. 108, 72 Stat. 967,40 U.S.C. 276c.

Subpart A—General

§ 6.1 A p p lica b ility  o f ru les.
This part provides the rules of 

practice for administrative proceedings 
under the Service Contract Act, the 
Davis-Bacon Act and related statutes 
listed in § 5.1 of Part 5 of this title which 
require payment of wages determined in 
accordance with the Davis-Bacon Act, 
the Contract Work Hours and Safety 
Standards Act, and the Copeland A c t  
See Parts 4 and 5 of this tide.
§ 6.2 Definitions.

(a) "Administrator”  means the 
Administrator of the Wage and Hour 
Division, Employment Standards 
Administration, U.S. Department of 
Labor, or authorized representative.

(b) “Associate Solicitor” means the 
Associate Solicitor for General Legal 
Services, Office of the Solicitor, U.S. 
Department of Labor, Washington, D.C. 
20210.

(c) “Chief Administrative Law Judge” 
means the Chief Administrative Law 
Judge, U.S. Department of Labor, 1111 
20th Street, N.W ., Suite 700,
Washington, D .C. 20036.

(d) “Respondent” means the 
contractor, subcontractor, person 
alleged to be responsible under the 
contract or subcontract, and/or any 
firm, corporation, partnership, or 
association in which such person or firm 
is alleged to have a substantial interest 
(or interest if the proceeding is under the 
Davis-Bacon Act) against whom the 
proceedings are brought.

§ 6.3 S e rv ice ; co p ie s  o f docum ents and 
p lead ings.

(a) Manner o f service. Service upon 
any party shall be made by the party 
filing the pleading or document by 
delivering a copy or mailing a copy to 
the last known address. When a party is 
represented by an attorney, the service 
should be upon the attorney. For 
purposes of this part, filing is 
accomplished upon the day of service, 
by mail or otherwise.

(b) Proof o f service. A  certificate of

the person serving the pleading or other 
document by personal delivery or by 
mailing, setting forth the manner of said 
service shall be proof of the service. 
Where service is made by mail, service 
shall be complete upon mailing.

(c) Service upon Department, number 
o f copies o f pleading or other 
documents. An original and three copies 
of all pleadings and other documents 
shall be filed with the Department of 
Labor: The original and one copy with 
the Administrative Law Judge before 
whom the case is pending, one copy 
with the attorney representing the 
Department during the hearing, and one 
copy with the Associate Solicitor.

§ 6.4 Com putation o f tim e.

Saturdays, Sundays, and holidays 
shall be included in computing the time 
allowed for filing any document or 
paper under this part, but when such 
time expires on such a day, such period 
shall be extended to include the next 
following day which is not a Saturday, 
Sunday or holiday.

§ 6.5 M otions and requests.

Motions or requests on any matter,
- including discovery, shall be filed with 

the Chief Administrative Law Judge, 
except that those made during the 
course of the hearing shall be filed with 
the Administrative Law Judge or shall 
be stated orally and made part of the 
transcript. Each motion or request shall 
state the particular order, ruling, or 
action desired, and the grounds therefor. 
The Administrative Law Judge is 
authorized to rule upon all motions or 
requests filed or made prior to the filing 
of the decision.

§ 6.6 Depositions.

(a) When, how, and by whom taken. 
For good cause shown, the testimony of 
any witness may be taken by deposition 
in any proceeding, after a complaint has 
been filed. Depositions may be taken 
upon written interrogatories or orally 
before any person having power to 
administer oaths.

(b) Application. Any party desiring to 
take the deposition of a witness shall 
make application in writing to the 
Administrative Law Judge, setting forth 
the reasons why such deposition should 
be taken; the time when, the place 
where, and the name and address of the 
person before whom the deposition is to 
be taken; the name and address of each 
witness; and the subject matter 
concerning which each witness is 
expected to testify.

(c) Notice. Such notice as the 
Administrative Law Judge shall order
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shall be given for the taking of a 
deposition, but this shall not be less 
than 5 days’ written notice when the 
deposition is to be taken within the 
United States and not less than 20 days’ 
written notice when the deposition is to 
be taken elsewhere.

(d) Taking and receiving in evidence. 
Each witness testifying upon deposition 
shall be sworn, and, with respect to oral 
depositions, the adverse party shall 
have the right to cross-examine. The 
questions asked and the answers 
thereto, together with all objections 
made, shall be reduced to writing, read 
to and subscribed by the witness, and 
certified by the officer authorized to 
administer oaths. Thereafter, the officer 
shall seal the deposition, with two 
copies thereof, in an envelope and mail 
the same by registered mail to the 
Administrative Law Judge. Subject to 
such objections to the questions and 
answers as were noted at the time of 
taking the deposition and would be 
valid were the witness personally 
present and testifying, such deposition 
may be read and offered in evidence by 
the party taking it as against any party 
who was present or represented at the 
taking of the deposition or who had due 
notice thereof. No part of a deposition 
shall be admitted in evidence except for 
the limited purpose of impeachment, 
unless there is a showing that the 
witness is unavailable to testify 
(including a witness who cannot be 
subpoenaed or who is located outside of 
the State in which the hearing is held) or 
unless the parties stipulate regarding 
use of the deposition.

§ 6.7 Subpoenas.
All applications under the Service 

Contact Act for subpoenas ad 
testificandum and subpoenas duces 
tecum shall be made in writing to the 
Administrative Law Judge. Application 
for subpoenas duces tecum shall specify 
as exactly as possible the documents to 
be produced, showing their general 
relevancy and reasonable scope.

§ 6.8 Production of documents and 
witnesses.

The parties, who shall be deemed to 
be the Department of Labor and the 
respondent(s), may serve on any other 
party a request to produce documents or 
witnesses in the control of the party 
served, setting forth with particularity 
the documents or witnesses requested. 
The party served shall have 15 days to 
respond or object thereto unless a 
shorter or longer time is ordered by the 
Administrative Law Judge. The parties 
shall produce documents and witnesses 
to which no privilege attaches which are 
in the control of the party, if so ordered

by the Administrative Law Judge upon 
motion therefor by a party. If a privilege 
is claimed, it must be specifically 
claimed in writing prior to the hearing or 
orally at the hearing, including the 
reasons therefor. In no event shall a 
statement taken in confidence by the 
Department of Labor or other Federal 
agency be ordered to be produced prior 
to the date of testimony at trial of the 
person whose statement is at issue 
unless the consent of such person has 
been obtained.

§ 6.9 W itnesses and fees.
* Witnesses subpoenaed by any party 
shall be paid the same fees and mileage 
as are paid for like services in the 
District Court of the United States. The 
witness fees and mileage shall be paid 
by the party at whose instance the 
witnesses appear.

§ 6.10 Adm inistrative Law Judge.
(a) Who presides. All hearings shall 

be presided over by an Administrative 
Law Judge appointed under section 11 of 
the Administrative Procedure Act.

(b) How  assigned. The presiding 
Administrative Law Judge shall be 
designated by the Chief Administrative 
Law Judge.

(c) Powers. Administrative Law 
Judges shall have all powers necessary 
to the conduct of fair and impartial 
hearings, including the following:

(1) To administer oaths and 
affirmations;

(2) To issue subpoenas in proceedings 
under the Service Contract Act upon 
proper applications as provided in § 6.7 
of this title;

(3) To rule upon offers of proof and 
receive relevant evidence;

(4) To take or cause to be taken 
depositions and to determine their 
scope;

(5) To regulate the course of the 
hearing and the conduct of the parties 
and their counsel therein;

(6) To hold conferences for the 
settlement or simplification of the issues 
by consent of the parties;

(7) To consider and rule upon 
procedural requests;

(8) To make and file decisions in 
conformity with this part;

(9) To take any action authorized by 
the rules in this part or in conformance 
with the Administrative Procedure Act.

(d) Consultation. The Administrative 
Law Judge shall not consult any person 
or party on any fact in issue^unless upon 
notice and opportunity for all parties to 
participate.

(e) Disqualification o f Adm inistrative 
Law  Judge. (1) When an Administrative 
Law Judge deems himself/herself 
disqualified to preside in a particular

proceeding, he/she shall withdraw 
therefrom by notice on the record 
directed to the Chief Administrative 
Law Judge.

(2) Whenever any party believes the 
Administrative Law Judge for any 
reason to be disqualified to preside, or 
to continue to preside, in a particular 
proceeding, that party shall file with the 
Chief Administrative Law Judg&a ‘ 
motion to disqualify and remove such 
Administrative Law Judge, such motion 
to be supported by affidavits setting 
forth the alleged grounds for 
disqualification. The Chief 
Administrative Law Judge shall rule 
upon the motion.

(f) Contemptuous conduct: failure or 
refusal o f a witness to appear or 
answer. Contemptuous conduct at any 
hearing before an Administrative Law 
Judge shall be ground for exclusion from 
the hearing. The failure or refusal of a 
witness to appear at any hearing when 
so ordered by the Administrative Law 
Judge, or to answer any question which 
has been ruled to be proper, shall be 
ground for the action provided in section 
5 of the Act of June 30,1936 (41 U .S.C.
39) and, in the discretion of the 
Administrative Law Judge, for striking 
out all or part of the testimony which 
may have been given by such witness.

§ 6.11 Prehearing conferences.
(a) Upon his/her own motion or the 

motion of the parties, the Administrative 
Law Judge may direct the parties or their 
counsel to meet with the Administrative 
Law Judge for a conference to consider:

(1) Simplification of the issues;
(2) Necessity or desirability of 

amendments to pleadings for purposes 
of clarification, simplification, or 
limitation;

(3) Stipulations, admissions of fact 
and contents and authenticity of 
documents;

(4) Limitation of the number of expert 
witnesses; and

(5) Such other matters as may tend to 
expedite the disposition of the 
proceeding.

(b) The record shall show the matters 
disposed of by order and by agreement 
in such pretrial conferences. The 
subsequent course of the proceedings 
shall be controlled by such action.

§ 6.12 Appearances.
(a) Representation. The parties may 

appear in person, by counsel, or 
otherwise.

(b) Failure to appear. In the event that 
a party appears at the hearing and no 
party appears for the opposing side, the 
party who is present shall have an 
election to present evidence in whole or
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such portion thereof sufficient to make a 
prima facie case before the 
Administrative Law Judge. Failure to 
appear at a hearing shall not be deemed 
to be a waiver of the right to be served 
with a copy of the Administrative Law 
Judge’s decision and to file a petition for 
review thereof with the Board of Service 
Contract Appeals or the Wage Appeals 
Board, as appropriate, Provided, 
however, That no such petition for 
review may be filed concerning any 
findings of fact of the Administrative 
Law Judge or concerning the 
admissibility of evidence.

§ 6.13 Hearing.
(a) Order o f proceeding. Except as 

may be determined otherwise by the 
Administrative Law Judge or where the 
only issue in the proceeding is the 
existence of unusual circumstances 
under section 5(a) of the Service 
Contract Act, counsel for the 
Department of Labor shall proceed first 
at the hearing.

(b) Evidence—(1) In general. The 
testimony of witnesses shall be upon 
oath or affirmation administered by the 
Administrative Law Judge and shall be 
subject to such cross-examination as 
may be required for a full and true 
disclosure of the facts. The 
Administrative LaW Judge may exclude 
evidence which is immaterial, irrelevant, 
or unduly repetitious.

(2) Objections. If a party objects to the 
admission or rejection of any evidence 
or to the limitation of the scope of any 
examination or cross-examination or the 
failure to limit such scope, the party 
shall state briefly the grounds for such 
objection. Rulings on all objections shall 
appear in the record. Only objections 
made before the Administrative Law 
Judge may be relied upon subsequently 
in the proceeding. Formal exception to 
an adverse ruling is not required.

(c) O fficial notice. Official notice may 
be taken of any material fact not .  ̂
appearing in evidence in the record, 
which is among the traditional matters 
of judicial notice and also concerning 
which the Department of Labor by 
reason of its functions is presumed to be 
expert: Provided, That the parties shall 
be given adequate notice at the hearing 
or by reference in the Administrative 
Law judge’s decision of the matters so 
noticed, and shall be given adequate 
opportunity to show the contrary. ,

(d) Transcript. A  transcript shall be 
made of the proceeding.

§ 6.14 Transmission of record.
If a petition for review of the 

Administrative Law Judge’s decision is 
Bled with the Board of Service Contract 
Appeals or the Wage Appeals Board,

the Chief Administrative Law Judge 
shall promptly transmit the record of the 
proceeding. The record shall include:
The pleadings, motions, and requests 
filed in written form, rulings thereon, the 
transcript of the testimony and 
proceeding taken at the hearing, 
together with the exhibits admitted in 
evidence, and documents or papers filed 
in connection with prehearing 
conferences, such proposed findings of 
fact, conclusions of law, orders, and 
supporting reasons, as may have been 
filed, the Administrative Law Judge’s 
decision, and such other documents as 
may have been filed in the proceeding. If 
a petition for review is not filed within 
the time prescribed in this part, the 
Chief Administrative Law Judge shall so 
advise the Administrator.

Subpart B—Enforcement Proceedings 
Under the Service Contract Act (and 
Under the Contract Work Hours and 
Safety Standards Act for Contracts 
Subject to the Service Contract Act)

§ 6.20 Complaints.
(a) Enforcement proceedings under 

the Service Contract Act and under the 
Contract Work Hours and Safety 
Standards Act for contracts subject to 
the Service Contract Act, may be 
instituted by the Deputy Solicitor or a 
Regional Solicitor by issuing a complaint 
and causing the complaint to be served 
upon the respondent.

'(b) The complaint shall contain a clear 
and concise factual statement of the 
grounds for relief and the relief 
requested.

(c) The Administrative Law Judge 
shall notify the parties of the time and 
place for a hearing.

§ 6.21 Answer.
(a) Within 20 days after the service of 

the complaint, the respondent shall file 
an answer with the Chief 
Administrative Law Judge. The answer 
shall be signed by the respondent or 
his/her attorney.

(b) The answer shall (1) contain a 
statement of the facts which constitute 
the grounds of defense, and shall 
specifically admit, explain, or deny, 
each of the allegations of the complaint 
unless the respondent is without 
knowledge, in which case the answer 
shall so state: or (2) state that the 
respondent admits all of the allegations 
of the complaint. The answer may 
contain a waiver of hearing. Failure to 
file an answer to or plead specifically to 
any allegation of the complaint shall 
constitute an admission of such 
allegation.

(c) Failure to file an answer shall 
constitute grounds for waiver of hearing

and entry of a default judgment unless 
respondent shows good cause for such 
failure to file. In preparing the decision 
of default judgment the Administrative 
Law Judge shall adopt as findings of fact 
the material facts alleged in the 
complaint and shall order the 
appropriate relief and/or sanctions.

§ 6.22 Amendments to pleadings.
At any time prior to the close of the 

hearing'record, the complaint or answer 
may be amended with the permission of 
the Administrative Law Judge and on 
such terms as he/she may approve. Such 
amendments shall be allowed when 
justice and the presentation of the 
merits are served thereby, provided 
there is no prejudice to the objecting 
party’s presentation on the merits. A  
continuance in the hearing may be 
granted or the record left open to enable 
the new allegations to be addressed.

§ 6.23 Consent findings and order.
(a) A t any time prior to the receipt of 

evidence or, at the discretion of the 
Administrative Law Judge, prior to the 
issuance of the decision of the 
Administrative Law Judge, the parties 
may enter into consent findings and an 
order disposing of the proceedings in 
whole or in part.

. (b) Any agreement containing consent 
findings and an order disposing of a 
proceeding in whole or in part shall also 
provide:

(1 ) That the order shall have the same 
force and effect as an order made after 
full hearing;

(2) That the entire record on which 
any order may be based shall consist 
solely of the complaint and the 
agreement;

(3) A  waiver of any further procedural 
steps before the Administrative Law 
Judge and Board of Service Contract 
Appeals regarding those matters which 
are the subject of the agreement; and

(4) A  waiver of any right to challenge 
or contest the validity of the findings 
and order entered into in accordance 
with the agreement.

(c) Within 30 days after receipt of an 
agreement containing consent findings 
and an order disposing of the disputed 
matter in whole, the Administrative Law  
Judge shall accept such agreement by 
issuing a decision based upon the 
agreed findings and order. If such 
agreement disposes of only a part of the 
disputed matter, a hearing shall be 
conducted on the matters remaining in 
dispute.
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§ 6.24 Decision of the Administrative Law 
Judge.

(a) Proposed findings o f fact, 
conclusions, and order. Within 30 days 
of filing of the transcript of the 
testimony or such additional time as the 
Administrative Law Judge may allow, 
each party may file with the 
Administrative Law Judge proposed 
findings of fact conclusions of law, and 
order, together with a supporting brief 
expressing the reasons for such 
proposals. Such proposals and brief 
shall be served on all parties, and shall 
refer to all portions of the record and to 
all authorities relied upon in support of 
each proposal.

(b) Decision o f the Adm inistrative 
Law Judge. (1) Within a reasonable time 
after the time allowed for the filing of 
proposed findings of fact, conclusions of 
law, and order, or within 30 days after 
receipt of an agreement containing 
consent findings and order disposing of 
the disputed matter in whole, the 
Administrative Law Judge shall make 
his/her decision. If any aggrieved party 
desires review of the decision, a petition 
for review thereof shall be filed as 
provided in § 6.25 of this title, and such 
decision and order shall be inoperative 
unless and until the Board of Service 
Contract Appeals issues an order 
affirming the decision. The decision of 
the Administrative Law Judge shall 
include findings of fact and conclusions 
of law, with reasons and bases therefor, 
upon each material issue of fact, law, or 
discretion presented on the record. The 
decision of the Administrative Law 
Judge shall be based upon a 
consideration of the whole record, 
including any admissions made under
§ § 6.21, 6.22, and 6.23 of this title. It shall 
be supported by reliable, probative, and 
substantial evidence. Such decision 
shall be in accordance with the 
regulations and rulings continued in 
Parts*4 and 5 and other pertinent parts 
of this title.

(2) If the respondent is found to have 
violated the Service Contract Act, the 
Administrative Law Judge shall include 
in his/her decision an order as to 
whether the respondent is to be relieved 
from the ineligible list as provided in 
Section 5(a) of the Act, and, if relief is 
ordered, findings of the unusual 
circumstances, within the meaning of 
Section 5(a) of the Act, which are the 
basis therefor. If respondent is found to 
have violated the provisions of the ̂  
Contract Work Hours and Safety 
Standards Act, the Administrative Law 
Judge shall issue an order as to whether 
the respondent is to be subject to the 
ineligible list as provided in § 5.12(a)(1) 
of Part 5 of this title, including findings

regarding the existence of aggravated or 
willful violations. If wages and/or fringe 
benefits are found due under the Service 
Contract Act and/or the ContracJ Work 
Safety Standards Act and are unpaid, no 
relief from the ineligible list shall be 
ordered except on condition that such 
wages and/or fringe benefits are paid.

(3) The Administrative Law Judge 
shall make no findings regarding 
liquidated damages under the Contract 
Work Hours and Safety Standards Act.

§ 6.25 Petition for review.
Within 40 days after the date of the 

decision of the Administrative Law 
Judge (or such additional time as is 
granted by the Board of Service 
Contract Appeals), any party aggrieved 
thereby who desires review thereof shall 
file a petition for review of the decision 
with supporting reasons. Such party 
shall transmit the petition in writing to 
the Board of Service Contract Appeals 
pursuant to 29 CFR Part 8, with a copy 
thereof to the Chief Administrative Law 
Judge. The petition shall refer to the 
specific findings of fact, conclusions of 
law, or order at issue. A  petition 
concerning the decision on thë 
ineligibility list shall also state the 
unusual circumstances or lack thereof \ 
under the Service Contract Act, and/or 
the aggravated or willful violations of 
the Contract Work Hours and Safety 
Standards Act or lack thereof, as 
appropriate.

§ 6.26 Ineligible lis t
(a) Upon the final decision of the 

Administrative Law Judge or Board of 
Service Contract Appeals, as 
appropriate, the Administrator shall 
promptly forward to the Comptroller 
General the name of any respondent 
found in violation of the Service 
Contract Act, including the name of any 
firm, corporation, partnership, or 
association in which the respondent has 
a substantial interest, unless such 
decision orders relief from the ineligible 
list because of unusual circumstances.

(b) Upon the final decision of the 
Administrative Law Judge or the Board 
of Service Contract Appeals, as 
appropriate, the Administrator promptly 
shall forward to the Comptroller 
General the name of any respondent 
found to be in aggravated or willful 
violation of the Contract Work Hours 
and Safety Standards Act, and the name 
of any firm, corporation, partnership, or 
association in which the respondent has 
a substantial interest.

Subpart C—Enforcement Proceedings 
Under the Davis-Bacon Act and 
Related Prevailing Wage Statutes, the 
Copeland Act, and the Contract Work 
Hours and Safety Standards Act 
(Except Under Contracts Subject to 
the Service Contract Act)

§ 6.30 Referral to Chief Administrative 
Law Judge.

(a) Upon timely receipt of a request 
for a hearing under §§ 5.11 (where the 
Administrator has determined that 
relevant facts are in dispute) or 5.12 of 
Part 5 of this title, the Administrator 
shall refer the case to the Chief 
Administrative Law Judge by Order of 
Reference, to which shall be attached a 
copy of the notification letter to the 
respondent from the Administrator and 
response thereto, for designation of an 
Administrative Law Judge to conduct 
such hearings as may be necessary to 
decide the disputed matters. A  copy of 
the Order of Reference and attachments 
thereto shall be served upon the 
respondent.

(b) The notification letter from the 
Administrator and response thereto 
shall be given the effect of a complaint 
and answer, respectively, for purposes 
of the administrative proceedings. The 
notification letter and response shall be 
in accordance with the provisions of
§ 5.11 or § 5.12(b)(1) of Part 5 of this 
title, as appropriate.

§ 6.31 Amendments to pleadings.
At any time prior to the closing of the 

hearing record, the complaint 
(notification letter) or answer (response) 
may be amended with the permission of 
the Administrative Law Judge and upon 
such terms as he/she may approve. For 
proceedings pursuant-to § 5.11 of Part 5 
of this title, such an amendment may 
include a statement that debarment 
action is warranted under § 5.12(a)(1) of 
Part 5 of this title or under Section 3(a) 
of the Davis-Bacon Act. Such 
amendments shall be allowed when 
justice and the presentation of the 
merits are served thereby, provided 
there is no prejudice to the objecting 
party’s presentation on the merits. A  
continuance in the hearing may be 
granted or the record left open to enable 
the new allegations to be addressed.

§ 6.32 Consent findings and order.
(a) A t any time prior to the receipt of 

evidence or, at the discretion of the 
Administrative Law Judge, prior to the 
issuance of the decision of the 
Administrative Law Judge, the parties 
may enter into consent findings and an 
order disposing of the proceeding in 
whole or in part.
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(b) Any agreement containing consent 
findings and an order disposing of a 
proceeding in whole or in part shall also 
provide:

(1) That the order shall have the same 
force and effect as an order made after 
full hearing;

(2) That the entire record on which 
any order may be based shall consist 
solely of the complain^ and the 
agreement;

(3) That any order concerning 
debarment under the Davis-Bacon Act 
(but not under any of the other statutes 
listed in § 5.1 of Part 5 of this title) shall 
constitute a recommendation to the 
Comptroller General;

(4) A  waiver of any further procedural 
steps before the Administrative Law 
Judge and the Wage Appeals Board 
regarding those matters which are the 
subject of the agreement; -and

(5) A  waiver of any right to challenge 
or contest the validity of the findings 
and order entered into in accordance 
with the agreement.

(c) Within 30 days after receipt of an 
agreement containing consent findings 
and an order disposing of the disputed 
matter in whole, the Administrative Law 
Judge shall accept such agreement by 
issuing a decision based upon the 
agreed findings and order. If such 
agreement disposes of only a part of the 
disputed matter, a hearing shall be 
conducted on the matters remaining in 
dispute.

§ 6.33 Decision of the Administrative Law 
Judge.

(a) Proposed findings o f fact, 
conclusions, and order. Within 30, days 
of filing of the transcript of the 
testimony or such additional time as the 
Administrative Law Judge may allow, 
each party may file with the 
Administrative Law Judge proposed 
findings of fact, conclusions of law-, and 
order, together with a supporting brief 
expressing the reasons for such 
proposals. Such proposals and brief 
shall be served on all parties, and shall 
refer to all portions of the record and to 
all authorities relied upon in support of 
each proposal.

(b) Decision o f the Adm inistrative 
Law  Judge. (1) Within a reasonable time 
after the time allowed for filing of 
proposed findings of fact, conclusions of 
law, and order, or within 30 days of 
receipt of an agreement containing 
consent findings and order disposing of 
the disputed matter in whole, die 
Administrative Law Judge shall make 
his/her decision. If any aggrieved party 
desires review of the decision, a petition 
for review thereof shall be filed as 
provided in § 6.34 of this title, and such 
decision and order shall be inoperative

unless and until the Wage Appeals 
Board either declines to review the 
decision or issues an order affirming the 
decision. The decision of the 
Administrative Law Judge shall include 
findings of fact and conclusions of law, 
with reasons and bases therefor, upon 
each material issue of fact, law, or 
discretion presented on the record. Such 
decision shall be in accordance with the 
regulations and rulings contained in Part 
5 and other pertinent parts of this title. 
The decision of the Administrative Law 
Judge shall be based upon a 
consideration of the whole record, 
including any admissions made in the 
respondent's answer (response) and 
§ 6.32 of this title. It shall be supported 
by reliable, probative, and substantial 
evidence.

(2) If the respondent is found to have 
violated the labor standards provisions 
of any of the statutes listed in § 5.1 of 
Part 5 of this title other than the Davis- 
Bacon Act, and if debarment action was 
requested pursuant to the complaint 
(notification letter) or any amendment 
thereto, the Administrative Law Judge 
shall issue an order as to whether the 
respondent is to be subject to the 
ineligible list as provided in § 5.12(a)(1) 
of this title, including any findings of 
aggravated or willful violations. If the 
respondent is found to have violated the 
Davis-Bacon Act, and if debarment 
action was requested, the 
Administrative Law Judge shall issue as 
a part of the order a recommendation as 
to whether respondent should be subject 
to the ineligible list pursuant to Section 
3(a) of the Act, including any findings 
regarding respondent’s disregard of 
obligations to employees and 
subcontractors. If wages are found due 
and are unpaid, no relief from the 
ineligible list shall be ordered or 
recommended except on condition that 
such wages are paid.

(3) The Administrative Law Judge 
shall make no findings regarding 
liquidated damages under the Contract 
Work Hours and Safety Standards Act.

§ 6.34 Petition for review.
Within 40 days after the date of the 

decision of the Administrative Law 
Judge (or such additional time as is 
granted by the Wage Appeals Board), 
any party aggrieved thereby who desires 
review thereof shall file a petition for 
review of the decision with supporting 
reasons. Such party shall transmit the 
petition in writing to the Wage Appeals 
Board, pursuant to Part 7 of this title, 
with a copy thereof to the Chief 
Administrative Law Judge. The petition 
shall refer to the specific findings of fact, 
conclusions of law, or order at issue. A  
petition concerning the decision on

debarment shall also state the 
aggravated or willful violations and/or 
disregard of obligations to employees 
and subcontractors, or lack thereof, as 
appropriate.

§6.35 Ineligible list.
Upon the final decision of the 

Administrative Law Judge or Wage 
Appeals Board, as appropriate, 
regarding violations of any statute listed 
in § 5.1 of Part 5 of this title other than 
the Davis-Bacon Act, the Administrator 
promptly shall forward to the 
Comptroller General the name of any 
respondent found to have committed 
aggravated or willful violations of the 
labor standards provisions of such 
statute, and the name of any firm, 
corporation, partnership, or association 
in which such respondent has a 
substantial interest. Upon the final 
decision of the Administrative Law 
Judge or Wagè Appeals Board, as 
appropriate, regarding violations of the 
Davis-Bacon Act, the Administrator 
promptly shall forward to the 
Comptroller General any 
recommendation regarding debarment 
action against a respondent, and the 
name of any firm, corporation, 
partnership, or association in which 
such respondent has an interest.

Subpart D—Substantial Interest 
Proceedings

§ 6.40 Scope.
This subpart supplements the 

procedures contained in § 4.12 of Part 4 
and § 5.12(d) of Part 5 of this title, and 
states the rules of practice applicable to 
hearings to determine whether persons 
or firms whose names appear on the 
ineligible list pursuant to Section 5(a) of 
the Service Contract Act or § 5.12(a)(1) 
of Part 5 of this title have a substantial 
interest in any firm, corporation, 
partnership, or association other than 
those listed on the ineligible list; and/or 
to determine whether persons or firms 
whose names appear on the ineligible 
list pursuant to Section 3(a) of the 
Davis-Bacon Act have an interest in any 
firm, corporation, partnership, or 
association other than those listed on 
the ineligible list.

§ 6.41 Referral to Chief Administrative 
Law Judge.

(a) Upon timely receipt of a request 
for a hearing under § 4.12 of Part 4 or 
§ 5.12 of Part 5 of this title, where the 
Administrator has determined that 
relevant facts are in dispute, or on his / 
hei own motion, the Administrator shall 
refer the case to the Chief 
Administrative Law Judge by Order of 
Reference, to which shall be attached a
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copy of any findings of die 
Administrator and response thereto, for 
designation of an Administrative Law 
Judge to conduct such hearings as may 
be necessary to decide the disputed 
matters. A  copy of the Order of 
Reference and attachments thereto shall 
be served upon the person or firm 
requesting die hearing, if any, and upon 
the respondents.

(b) TTie findings of the Administrator 
and response thereto shall be given the 
effect of a complaint and answer, 
respectively, for purposes of the 
administrative proceedings.

§ 6.42 Am endm ents to  pleadings.
A t any time prior to the closing of the 

hearing record, the complaint 
^Administrator’s findings) or answer 
(response) may be amended with the 
permission of the Administrative Law 
Judge and upon such terms as he/ she 
may approve. Such amendments shall 
be allowed when justice and the 
presentation of the merits are served 
thereby, provided there is no prejudice 
to the objecting party’s presentation on 
the merits. A  continuance in the hearing 
may be granted or the record left open 
to enable the new allegations to be 
addressed.

§ 6.43 Consent findings and order.
(a) At any time prior to the receipt of 

evidence or, at the discretion of the 
Administrative Law Judge, prior to the 
issuance of the decision of the 
Administrative Law Judge, the parties 
may enter into consent findings and an 
order disposing of the proceeding in 
whole or in part.

(b) Any agreement containing consent 
findings and an order disposing of a 
proceeding in whole or in part shall 
provide:

(1) That the order shall have the same 
force and effect as an order made after 
full hearing;

(2) That the entire record on which 
any order may be based shall consist 
solely of the complaint and the 
agreement;

(3) A  waiver of any further procedural 
steps before the Administrative Law  
Judge and the Board of Service Contract 
Appeals or Wage Appeals Board, as 
appropriate, regarding those matters 
which are the subject of the agreement; 
and

(4) A  waiver of any right to challenge 
or contest the validity of the findings 
and order entered into in accordance 
with the agreement.

(c) Within 30 days after receipt of an 
agreement containing consent findings 
and an order disposing of the disputed 
matter in whole, the Administrative Law 
Judge shall accept such agreement by

issuing a decision based upon the 
agreed findings and order. If such 
agreement disposes of only a part of the 
disputed matter, a hearing shall be 
conducted on the matters remaining in 
dispute.

§ 6.44 Decision o f the Adm inistrative Law  
Judge.

(a) Proposed findings o f fact, 
conclusions, and order. Within 30 days 
of filing of the transcript of the 
testimony, each party may file with the 
Administrative Law Judge proposed 
findings of fact, conclusions of law, and 
order, together with a supporting brief 
expressing the reasons for such 
proposals. Such proposals and brief 
shal) be served on all parties, and shall 
refer to all portions of the record and to 
all authorities relied upon in support of 
each proposal.

(b) Decision o f the Adm inistrative 
Law  Judge. Within 60 days after the time 
allowed for filing of proposed findings of 
fact, conclusions of law, and order, or 
within 30 days after receipt of an 
agreement containing consent findings 
and order disposing of the disputed 
matter in whole, the Administrative Law 
Judge shall make his/her decision. If any 
aggrieved party desires review of the 
decision, a petition for review thereof 
shall be filed as provided in § 6.45 of 
this title, and such decision and order 
shall be inoperative unless and until the 
Board of Service Contract Appeals or 
the Wage Appeals Board, as 
appropriate, issues an order affirming 
the decision. The decision of the 
Administrative Law Judge shall include 
findings of fact and conclusions of law, 
with reasons and bases therefor, upon 
each material issue of fact, law, or 
discretion presented on the record. Such 
decision shall be in accordance with the 
regulations and rulings contained in 
Parts 4 and 5 and other pertinent parts 
of this title. The decision of the 
Administrative Law Judge shall be 
based upon a consideration of the whole 
record, including any admissions made 
in the respondents’ answer (response) 
and § 6.43 of this title.

§6.45  Petition fo r review .
Within 30 days after the date of the 

decision of the Administrative Law 
Judge, any party aggrieved thereby who 
desires review thereof shall file a 
petition for review of the decision with 
supporting reasons. Such party shall 
transmit the petition in writing to the 
Board of Service Contract Appeals 
pursuant to 29 CFR Part 8 if the 
proceeding was under the Service 
Contract Act, or to the Wage Appeals 
Board pursuant to 29 CFR Part 7 if the 
proceeding was under § 5.12(a)(1) of

Part 5 of this title or under Section 3(a) 
of the Davis-Bacon Act, with a copy 
thereof to the Chief Administrative Law 
Judge. The petition for review shall refer 
to the specific findings of fact, 
conclusions of law, or order at issue.

§ 6.46 Ineligible lis t
Upon the final decision of the 

Administrative Law Judge, Board of 
Service Contract Appeals or Wage 
Appeals Board, as appropriate, the 
Administrator promptly shall forward to 
the Comptroller General the names of 
any firm, corporation, partnership, or 
association in which a person or firm 
debarred pursuant to Section 5(a) of the 
Service Contract Act or § 5.12(a) of Part 
5 of this title has a substantial interest; 
and/or the name of any firm, 
corporation, partnership, or association 
in which a person or firm debarred 
pursuant to Section 3(a) of the Davis- 
Bacon Act has an interest.

Subpart E—Substantial Variance and 
Arm’s-Length Proceedings

§ 6.50 Scope.
This subpart supplements the 

procedures contained in § § 4.10 and 4.11 
of Part 4 of this title and states the rules 
of practice applicable to hearings under 
Section 4(c) of the A ct to determine 
whether the collectively bargained 
wages and/or fringe benefits otherwise 
required to be paid under that section 
and Sections 2(a) (1) and (2) of the Act 
are substantially at variance with those 
which prevail for services of a character 
similar in the locality, and/or to 
determine whether tike wages and/or 
fringe benefits provided in the collective 
bargaining agreement were reached as a 
result of arm’s-length negotiations.

§ 6.51 Referral to  C hief Adm inistrative 
Law Judge.

(a) Referral pursuant to § 4.10 or § 4.11 
of Part 4 of this title will be by an Order 
of Reference from the Administrator to 
the Chief Administrative Law Judge, to 
which will be attached the material 
submitted by the applicant or any other 
material the Administrator considers 
relevant and, for proceedings pursuant 
to § 4.11 of this title, a copy of any 
findings of the Administrator. A  copy of 
the Order of Reference and all 
attachments will be sent by mail to the 
following parties: the agency whose 
contract is involved, the parties to the 
collective bargaining agreement, any 
contractor or subcontractor performing 
on the contract, any contractor or 
subcontractor known to be desirous of 
bidding thereon or performing services 
thereunder who is known or believed to 
be interested in the determination of the
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issue, any unions or other authorized 
representatives of service employees 
employed or who may be expected to be 
employed by such contractor or 
subcontractor on the contract work, and 
any other affected parties known to be 
interested in the determination of the 
issue. The Order of Reference will have 
attached a certificate of service naming 
all interested parties who have been 
served.

(b) Accompanying the Order of 
Reference and attachments will be a 
notice advising that any interested 
party, including the applicant, who 
intends to participate in the proceeding 
shall submit a written response to the 
Chief Administrative Law Judge within 
20 days of the date on which the 
certifícate of service indicates the Order 
of Reference was mailed. The notice will 
state that such a response shall include:

(1) A  statement of the interested 
party’s case;

(2) A  list of witnesses the interested 
party will present, a summary of the 
testimony each is expected to give, and 
copies of all exhibits proposed to be 
proffered;

(3) A  list of persons who have 
knowledge of the facts for whom the 
interested party requests that subpoenas 
be issued and a brief statement of the 
purpose of their testimony; and

(4) A  certificate of service in 
accordance with § 6.3 of this title on all 
interested parties, including the 
Administrator.

§ 6.52 Appointment of Administrative Law 
Judge and notification of prehearing 
conference and hearing date.

Upon receipt from the Administrator 
of an Order of Reference, notice to the 
parties, attachments and certifícate of 
service, the Chief Administrative Law  
Judge shall appoint an Administrative 
Law Judge to hear the case. The 
Administrative Law Judge shall 
promptly notify all interested parties of 
the time and place of a prehearing 
conference and of the hearing which 
shall be held immediately upon the 
completion of prehearing conference.
The date of the prehearing conference 
and hearing shall be not less than 30 nor 
more than 40 days from the date on 
which the certifícate of service indicates 
the Order of Reference was mailed.

§ 6.53 Prehearing conference.
-(a) A t the prehearing conference the 

Administrative Law Judge shall attempt 
to determine the exact areas of 
agreement and disagreement raised by 
the Administrator’s Order of Reference 
and replies thereto, so that the evidence 
and arguments presented at thé hearing 
will be relevant, complete, and as brief 
and concise as possible.

(b) Any interested party desiring to 
file proposed findings of fact and 
conclusions of law shall submit them to 
the Administrative Law Judge at the 
prehearing conference.

(c) If the parties agree that no hearing 
is necessary to supplement the written 
evidence and the views and arguments 
that have been presented, the 
Administrative Law Judge shall 
forthwith render his/her final decision. 
The Administrative Law Judge with the 
agreement of the parties may permit 
submission of additional written 
evidence or argument, such as data 
accompanied by affidavits attesting to 
its validity or depositions, within ten 
days of commencement of the 
prehearing conference.

§6.54 Hearing.

(a) Except as provided in § 6.53(c) of 
this title, the hearing shall commence 
immediately upon the close of the 
prehearing conference. All matters 
remaining in controversy, including the 
presentation of additional evidence, 
shall be considered at the hearing. There 
shall be a minimum of formality in the 
proceeding consistent with orderly 
procedure.

(b) To expedite the proceeding the 
Administrative Law Judge shall, after 
consultation with the parties, set 
reasonable guidelines and limitations 
for the presentations to be made at the 
hearing. The Administrative Law Judge 
may limit cross-examination and may 
question witnesses.

(c) Under no circumstances shall 
source data obtained by the Bureau of 
Labor Statistics, U.S. Department of 
Labor, or the names of establishments 
contacted by the Bureau be submitted 
into evidence or otherwise disclosed. 
Where the Bureau has conducted a 
survey, the published summary of the 
data may be submitted into evidence.

(d) Affidavits or depositions may be 
admitted at the discretion of the 
Administrative Law Judge. The 
Administrative Law Judge may also

require that unduly repetitious 
testimony be submitted as affidavits. 
Such affidavits shall be submitted 
within three days of the conclusions of 
the hearing.

(e) Counsel for the Administrator shall 
participate in the proceeding to the 
degree he/she deems appropriate.

(f) An expedited transcript shall be 
made of the hearing and of the . 
prehearing conference.
§ 6.55 Closing of record.

The Administrative Law Judge shall 
close the record promptly and not later 
than 10 days after the date of 
commencement of the prehearing 
conference. Post-hearing briefs may be 
permitted, but the filing of briefs shall 
not delay issuance of the decision of the 
Administrative Law Judge pursuant to 
§ 6.56 of this title.
§ 6.56 Decision of the Administrative Law 
Judge.

Within 15 days of receipt of the 
transcript, the Administrative Law Judge 
shall render his/her decision containing 
findings of fact and conclusions of law. 
The decision of the Administrative Law 
Judge shall be based upon consideration 
of the whole record, and shall be in 
accordance with the regulations and 

. rulings contained in Part 4 and other 
pertinent parts of this title. If any party 
desires review of the decision, a petition 
for review thereof shall be filed as 
provided in § 6.57 of this title, and such 
decision and order shall be inoperative 
unless and until the Board of Service 
Contract Appeals issues an order 
affirming the decision. If a petition has 
not been filed within 10 days of issuance 
of the Administrative Law Judge’s 
decision, the Administrator shall 
promptly issue any wage determination 
which may be required as a result of the 
decision.
§ 6.57 Petition for review.

Within 10 days after the date of the 
decision of the Administrative Law 
Judge, any interested party who 
participated in the proceedings before 
the Administrative Law Judge and 
desires review of the decision shall file 
a a petition for review by the Board of 
Service Contract Appeals pursuant to 29 
CFR Part 8. The petition shall refer to 
the specific findings of fact, conclusions 
of law, or order excepted to and the 
specific pages of transcript relevant to 
the petition for review.[FR Doc. 81-23496 Filed 8-13-61; 8:45 am]/BILLING CODE 4510-23
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DEPARTMENT OF LABOR 

29 CFR Part 8

Practice Before the Board of Service 
Contract Appeals

AGENCY: Office of the Secretary, Labor. 
a c t io n : Proposed rule.

SUMMARY: A  Board of Service Contract 
Appeals is proposed to hear appeals 
from decisions of the Wage and Hour 
Division and appeals from decisions by 
administrative law judges pursuant to 29 
CFR Part 6 involving Service Contract 
Act matters and related Contract Work 
Hours and Safety Standards Act 
matters.
d a t e : Comments (three copies) must be 
received on or before October 13,1981. 
ADDRESS: Send comments to Alvin 
Bramow, Deputy Associate Solicitor, 
General Legal Services, Office of the 
Solicitor, Department of Labor, Room 
N2464, Frances Perkins Department of 
Labor Building, 200 Constitution 
Avenue, N.W ., Washington, D.C. 20210. 
FOR FURTHER INFORMATION CONTACT: 
Gail V. Coleman, Counsel for Contract 
Labor Standards, General Legal 
Services, Office of the Solicitor, U.S. 
Department of Labor, Room N2464, 200 
Constitution Ave., N.W ., Washington,
D C. 20210. Phone 202-523-8268. 
SUPPLEMENTARY INFORMATION: On April
22.1980, a proposal was published in the 
Federal Register (45 FR 27410) to make a 
new Part 8 of Title 29, Code of Federal 
Regulations, Practice Before the Board 
of Service Contract Appeals. The 
purpose of this proposal was to issue 
procedures concerning a new appellate 
Board of Service Contract Appeals.

Interested persons were afforded the 
opportunity to submit comments to the 
Office of the Solicitor on or before May
27.1980. Comments were received from 
13 interested parties.

On January 19,1981, proposed Part 8 
was withdrawn (46 FR 4951). On 
January 16,1981, 29 CFR Part 6 was 
published as a final rule (46 FR 4398) 
with a scheduled effective date of 
February 17,1981. That regulation 
contained a new Subpart F providing for 
appeals to the Secretary on matters 
arising under the Service Contract Act 
(and the Contract Work Hours and 
Safety Standards Act on contracts 
subject to the Service Contract Act), 
instead of appeals to a Board. Pursuant 
to the President’s Memorandum of 
January 29,1981, the Department 
published notices on February 6,1981 
(46 FR 11253), and thereafter delaying 
implementation of the regulation until 
August 15,1981 in order to reconsider

the rule pursuant to Executive Order 
12291. See 46 FR 18973 (March 27,1981); 
46 FR 23739 (April 20,1981); 46 FR 33514 
(June 30,1981); 46 FR 36140 (July 14, 
1981). The effective date of the 
regulation has now been postponed 
while comments are being solicited on a 
new proposed Part 6.

The procedures in this proposed Part 8 
are substantially identical to those 
published as Subpart F of Part 6 on 
January 16,1981, except that appeal is 
provided to a Board of Service Contract 
Appeals, rather than to the Secretary. It 
is envisioned that it would operate in a 
manner similar to the Wage Appeals 
Board, which hears appeals under the 
Davis-Bacon and related acts, and the 
Department may consolidate the 
procedures into one Board with 
jurisdiction to hear all issues under 
government contract wage statutes.

Classification

The proposed rule is procedural in 
character. Therefore, this rule is not 
classified as a “major rule” under 
Executive Order 12291 on Federal 
Regulations, because it is not likely to 
result in (1) an annual effect on the 
economy of $100 million or more; (2) a 
major increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or (3) 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. Accordingly, no regulatory 
impact analysis is required.

The Department believes that the 
proposed rule will have no “significant 
economic impact * * * upon a 
substantial number of * * * small 
[business] entities” within the meaning 
of § 3(a) of the Regulatory Flexibility 
Act, Pub. L. No. 96-354, 91 Stat. 1164 (to 
be codified at 5 U .S.C. 605(b)). The 
Secretary has certified to die Chief 
Counsel for Advocacy of the Small 
Business Administration to this effect. 
This conclusion is reached because the 
proposed rule is procedural in character. 
Accordingly, no initial regulatory ̂  
flexibility analysis is required.
Regulatory Flexibility A ct Certification

I, Raymond J. Donovan, Secretary of Labor, 
hereby certify, pursuant to 5 U .S .C . 605(b), 
that the proposed rule contained in 29 C F R  
Part 8, concerning rules o f administrative 
practice, will not have a significant economic 
impact on a substantial number of small 
entities. This conclusion is based upon the 
fact that this rule is procedural in character.

Signed at Washington, D.C. this 10th day of 
August 1981.
Raymond J. Donovan,
Secretary o f Labor.

Accordingly, it is proposed to issue a 
new Part 8 to Title 29 of the Code o f 
Federal Regulations which will read as 
set forth below.

Signed at Washington, D.C. on this 10th 
day of August 1981.
Raymond J. Donovan,
Secretary o f Labor.

PART 8— PRACTICE BEFORE THE  
BOARD OF SERVICE CO NTRACT  
APPEALS
Subpart A—Purpose and Scope 

Sec.8.1 Purpose and Scope
Subpart B—Review of Wage 
Determinations8.2 Who may file petitions for review.
8.3 When to file.
8.4 Contents of petitions.
8.5 Filing of wage determination record.
8.6 Disposition by the Board of Service 

Contract Appeals.

Subpart C—Review of Other Proceedings 
and Related Matters
8.7 Review of decisions in other proceedings.
8.8 Filing of administrative record.
8.9 Disposition by the Board of Service 

Contract Appeals.

Subpart D—General Procedural Matters8.10 Filing and service.
8.11 Presentations of other interested 

persons.
8.12 Intervention; other participation.
8.13 Right to counsel.
8.14 Consolidations.
8.15 Motions; extensions of time.
8.16 Oral proceedings
8.17 Decision of the Board.
8.18 Public information.

Authority: Secs. 4 and 5, 79 Stat. 1034,1035, 
as amended by 86 Stat. 789, 790,41 U.S.C.
353, 354; 5 U.S.C. 301; Reorg. Plan No. 14 of 
1950, 64 Stat. 1267, 5 U.S.C. Appendix; 76 Stat. 
357-359, 40 U.S.C. 327-332.

S ubpart A— Purpose and Scope 

§ 8.1 Purpose and scope.
(a) This part contains, the rules of 

practice of the Board of Service Contract 
Appeals (hereinafter referred to as the 
Board).

(b) The Board has jurisdiction to hear 
and decide in its discretion appeals 
concerning questions of law and fact 
horn final decisions of the Administrator 
of the Wage and Hour Division or 
authorized representative, and from 
decisions of Administrative Law Judges 
under Subparts B, D, and E of Part 6 of 
this title, arising under the Service
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Contract Act and the Contract Work 
Hours and Safety Standards Act where 
the contract is also subject to the 
Service Contract Act. The Board shall 
not have jurisdiction to pass on the 
validity of any portion of the Code of 
Federal Regulations which has been 
duly promulgated through notice and 
comment by the Department of Labor 
and shall observe the provisions thereof, 
where pertinent, in its decisions. The 
jurisdiction of the Board includes:

(1) Wage determinations issued under 
the Service Contract Act;

(2) Substantial variance proceedings 
or arm’s-length negotiations proceedings 
pursuant to Section 4(c) of the Service 
Contract Act;

(3) Debarment or other enforcement
proceedings; ✓  -

(4) Proceedings to determine 
substantial interest of debarred persons 
or firms;

(5) Decisions of the Wage-Hour 
Administrator or authorized 
representative regarding 
recommendations of a Federal agency 
for adjustment or waiver of liquidated 
damages assessed under the Contract 
Work Hours and Safety Standards Act;

(6) Other final actions of the Wage- 
Hour Administrator or authorized 
representative (e.g., additional 
classification actions and rulings with 
respect to application of the Act(s), or 
the regulations, or of wage 
determinations issued thereunder).

(7) Other matters specifically referred 
to the Board by the Secretary of Labor.

(c) In considering the matters within 
the scope of its jurisdiction the Board 
shall act as the authorized 
representative of the Secretary of Labor.

(d) The Board is an appellate body. It 
may remand with appropriate 
instructions any case for the taking of 
additional evidence and the making of 
new or modified findings by reason of 
the additional evidence.

Subpart B—Review of Wage 
Determinations

§8.2 Who may file petitions for review.
(a) Any interested party who is 

seeking a modification or other change . 
in a wage determination under the 
Service Contract Act and who has 
requested the Wage-Hour Administrator 
or authorized representative to make 
such modification or other change under 
§ 4.55 of Part 4 of this title, and the 
request has been denied, shall have a 
right to petition for review of the action 
taken by that officer.

(b) For purposes of this subpart, the 
term “interested party” shall mean:

| (1) Any employee or any labor
organization which represents an l

employee who is likely to be employed 
or to seek employment under a contract 
containing a particular wage 
determination, or any contractor or an 
association representing a contractor 
who is likely to seek a contract or to 
work under a contract containing a 
particular wage determination;

(2) The Federal agency(s) which will 
administer a proposed contract 
containing a particular wage 
determination issued pursuant to the 
Service Contract Act; and

(3) Any other party whom the Board 
finds to have a sufficient interest in the 
wage determination

§8.3 When to file.
(a) Requests for review of wage 

determinations must be filed within 20 
days of issuance of the Wage-Hour 
Administrator’s decision denying a 
request to make a change in the wage 
determination.

(b) The Board shall under no 
circumstances request any 
administering agency to postpone any 
contract action because of the filing of a 
petition.

§ 8.4 Contents of petition.
(a) A  petition for review of a wage 

determination shall:
(1) Be in writing and signed by the 

petitioner or his/her counsel (or other 
authorized representative);

(2) Be addressed to the Board of 
Service Contract Appeals;

(3) Identify clearly the wage 
determination, location where the 
contract will be performed, if known, 
and the agency concerned;

(4) State that the petitioner has 
requested reconsideration of the wage 
determination in question pursuant to 29 
CFR 4.55 and describe briefly the action 
taken in response to the request;

(5) Contain a short and plain 
statement of the grounds for review;

(6) Be accompanied by supporting 
data, views, or arguments; and

(7) Contain a statement that all data 
or other evidence submitted have 
previously been submitted to the 
Administrator.

(b) A  petition shall indicate whether 
or not the petitioner consents to the 
disposition of the questions involved by 
a single member of the Board.

§ 8.5 Filing of wage determination record.
The Associate Solicitor for General 

Legal Services shall, promptly after 
service of the petition, file with the 
Board the record upon which the wage 
determination was based. Under no 
circumstances shall source data 
obtained by the Bureau of Labor 
Statistics, U.S. Department of Labor, or

the names of establishments contacted 
by the Bureau be filed with the Board or 
otherwise disclosed. Where the Bureau 
has conducted a survey, the published 
summary of the data may be filed.

§ 8.6 Disposition by the Board of Service 
Contract Appeals.

(a) The Board may decline review of 
any case whenever in its judgment 
review would be inappropriate because 
of lack of timeliness, the nature of the 
relief sought, the case involves only 
settled issues of law, or other reasons. A  
case will be reviewed upon the 
affirmative vote of one member.

(b) Except as provided in paragraphs
(c) and (d) of this section, the Board will 
not review a wage determination after 
award, exercise of option, or extension 
of a contract, unless such procurement 
action was taken without the wage 
determination required pursuant to
§§ 4.4 and 4.5 of Part 4 of this title.

(c) A  wage determination may be 
reviewed after award, exercise of 
option, or extension of a contract if it is 
issued after a finding by an 
Administrative Law Judge or the Board 
that a substantial variance exists 
between collectively bargained wage 
rates and/or fringe benefits otherwise 
required to be paid pursuant to Section 
4(c) of the Act and those prevailing for 
services of a character similar in the 
locality, or after a finding that such 
collective bargaining agreement was not 
reached as a result of arm’s length 
negotiations.

(d) Where a petition for review of a 
wage determination is filed prior to 
award, exercise of option, or extension 
of a contract, the Board may review the 
wage determination after such award, 
exercise of option, or extension of a 
contract if the issue is a significant issue 
of general applicability. The Board’s 
decision shall not affect the contract 
after such award, exercise of option, or 
extension.

(e) In issuing its decision the Board 
will act expeditiously, taking into 
consideration procurement deadlines. 
The Board shall decide the case upon 
the basis of all relevant matters 
contained in the entire record before it 
and shall not consider any data not 
submitted to the Wage-Hour 
Administrator with the request for 
reconsideration. The Board in its 
decision affirming, modifying, or setting 
aside the wage determination, shall 
include a statement of reasons or bases 
for the actions taken. In any remand of a 
case as provided in § 8.1(e) of this title, 
the Board shall include appropriate 
instructions.
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Subpart C—Review of Other 
Proceedings and Related Matters

§ 8.7 Review of decisions in other 
proceedings.

(a) A  petition for review of a decision 
of an Administrative Law Judge 
pursuant to Subparts B, D or E of Part 6 
of this title may be filed by any 
aggrieved party in accordance with the 
provisions therein.

(b) A  petition for review of a final 
written decision (other than a wage 
determination) of the Administrator or 
authorized representative may be filed 
by any aggrieved party within 60 days of 
the date of the decision of which review 
is sought. Where a case has been 
referred directly to the Board pursuant 
to § 4.11 or § 4.12 of this title, no petition 
for review shall be necessary; a brief in 
support of the aggrieved party’s position 
shall be filed within 30 days of filing of 
the administrative record by the 
Administrator.

(c) The petition shall state concisely 
the points relied upon, and shall be 
accompanied by a statement setting 
forth supporting reasons. The petition 
shall also indicate whether or not the 
petitioner consents to the disposition of 
the questions involved by a single 
member.

§ 8.8 Filing of administrative record.
(a) If a petition for review has been 

filed concerning a decision pursuant to 
Part 6 of this title, the Chief 
Administrative Law Judge shall 
promptly forward the record of the 
proceeding before the Administrative 
Law Judge to the Board.

(b) If a petition for review has been 
filed concerning a final decision of the 
Wage-Hour Administrator or authorized 
representative, the Associate Solicitor 
for General Legal Services shall 
promptly file with the Board a record 
upon which the decision was based.

§ 8.9 Disposition by the Board of Service 
Contract Appeals.

(a) The Board may decline review of 
any case whenever in its judgment 
review would be inappropriate because 
of lack of timeliness, the nature of the 
relief sought, the case involves only 
settled issues of law, or other reasons. A  
case will be reviewed upon the 
affirmative vote of one member.

(b) In issuing its decision the Board 
will take into consideration procurement 
deadlines where appropriate. The Board 
shall pass upon the points raised in the 
petition upon the basis of the entire 
record before it. The Board may affirm, 
modify or set aside, in whole or in part, 
the decision under review and shall 
issue a decision including a statement of

reasons or bases for the actions taken. 
The Board shall modify or set aside 
findings of fact only when it determines 
that those findings are clearly 
erroneous. In any remand of a case as 
provided in § 8.1(e) of this title, the 
Board shall include any appropriate 
instructions.

Subpart D—General Procedural 
Matters
§ 8.10 Filing and service.

(a) Filing. All papers submitted to the 
Board under this part shall be filed with 
the Executive Secretary of the Board of 
Service Contract Appeals, U.S. 
Department of Labor, Washington, D.C. 
20210.

(b) Number o f copies. An original and 
four copies of all papers shall be 
submitted.

(c) Manner o f service. Service under 
this part shall be personal or by mail. 
Service by mail is complete on mailing. 
For purposes of this part, filing is 
accomplished upon the day of service, 
by mail or otherwise.

(d) Proof o f service. Papers filed with 
the Board shall contain an 
acknowledgement of service by the 
person served or proof of service in the 
form of a statement of the date and the 
manner of service and the names of the 
person or persons served, certified by 
the person who made service.

(e) Service upon the Department o f 
Labor and other interested parties. A  
copy of all documents filed with the 
Board shall be served upon the 
Associate Solicitor, Division of General 
Legal Services, U.S. Department of 
Labor, Washington, D.C. 20210; the 
Administrator, Wage and Hour Division, 
U.S. Department of Labor, Washington, 
D.C. 20210; the Federal contracting 
agency involved; and all other interested 
parties.

§ 8.11 Presentations of other interested 
persons.

(a) Where a petition has been filed for 
review of a wage determination or other 
final decision of the Administrator or 
authorized representative, the Board 
shall notify the parties known or 
believed to be interested in the case.
The Associate Solicitor and any other 
parties interested in presenting their 
views shall file a statement within 30 
days of the filing of the petition (or such 
other time as is specified by the Board, 
with consideration of procurement 
deadlines, as appropriate).

(b) Where a petition has been filed for 
review of a decision issued pursuant to 
Subparts B, D or E of Part 6 of this title, 
any other parties to the proceeding 
interested in presenting their views shall

file a statement within 30 days of the 
filing of the petition (or such other time 
as is specified by the Board, with 
consideration of procurement deadlines, 
as appropriate).

§ 8.12 Intervention; other participation.
For good cause shown, the Board may 

permit any interested party to intervene 
or otherwise participate in any 
proceeding held by the Board. Except 
when requested orally before the Board, 
a petition to intervene or otherwise 
participate shall be in writing (original 
and four copies) and shall state with 
precision and particularity:

(a) The petitioner’s relationship to the 
matters involved in the proceedings, and

(b) The nature of the presentation 
which the petitioner would make.

§ 8.13 Right to counsel
Each interested party shall have the 

right to appear in person or by counsel 
or other representative in any 
proceeding before the Board.

§ 8.14 Consolidations.
Upon its own initiative or upon 

motion of any interested party, the 
Board may consolidate any proceeding 
or concurrently consider two or more 
appeals which involve substantially the 
same parties, or issues which are the 
same or closely related, if it finds that 
such consolidation or concurrent review 
will contribute to a proper dispatch of 
its business and to die ends of justice, 
and it will not unduly delay 
consideration of any such appeals.

§ 8.15 Motions; extensions of time.
(a) Except as otherwise provided in 

this part, any application for an order or 
other relief shall be made by motion. 
Except when made orally before the 
Board, motions shall be in writing and 
shall be accompanied by proof of 
service on all other parties. If a motion 
is supported by briefs, affidavits, or 
other papers, they shall be served and 
filed with the motion. Any party may 
respond to the motion within such time 
as may be provided by the Board.

(b) Requests for extension of time as 
to the filing of papers or oral 
presentation shall be in the form of a 
motion under paragraph (a) of this 
section.

§ 8.16 Oral proceedings.
(a) With respect to any proceedings 

before it, the Board may upon its own 
initiative or upon request of any 
interested party direct the interested 
parties to appear before the Board or its 
designee at a specified time and place in 
order to simplify the issues presented or 
to take up any other matters which may
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tend to expedite or facilitate the 
disposition of the proceeding.

(b) In its discretion, the Board or a 
single presiding member may permit 
oral argument in any proceeding. The 
Board or the presiding member shall 
prescribe the time and place for 
argument and the time allocated for 
argument. A  petitioner wishing to make 
oral argument should make the request 
therefor in the petition.

§ 8.17' Decision of the Board.
(a) Unless the petitioner consents to 

disposition by a single member, 
decisions of the Board shall be by 
majority vote.

(b) Where petitioner consents to 
disposition by a single member, other 
interested parties shall have an 
opportunity to oppose such disposition, 
and such opposition shall be taken into 
■ consideration by the Board in 
determining whether the decision shall 
be by a single member or majority vote.

§ 8.18 Public information.
Subject to the provisions of Part 70 of 

this title, all papers and documents 
made a part of the official record in the 
proceedings of the Board and decisions 
of the Board shall be made available for 
public inspection during usual business 
hours at the Office of the Board of 
Service Contract Appeals, U.S. 
Department of Labor, Washington, D.C. 
20210.[FR Doc. 81-23497. Filed 8-13-81; 8:45 am]
BILLING CODE 4510-23-M
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DEPARTMENT OF LABOR

Wage and Hour Division, Employment 
Standards Administration

29 CFR Part 1

Procedures for Predetermination of 
Wage Rates
AGENCY: Wage and Hour Division, 
Employment Standards Administration, 
Labor.
ACTION: Proposed rule.

s u m m a r y : This document is a proposal 
resulting from the Administration’s 
reexamination of the procedures in Part 
1 for predetermination of wage rates 
under the Davis-Bacon and Related 
Acts. Major changes are proposed to 
amend the procedure for the 
determination of prevailing wage rates 
and the provisions for the issuance of 
semi-skilled classifications on wage 
determinations.
d a t e : Comments (three copies) must be 
received on or before October 13,1981. 
ADDRESS: Submit comments to Mr. 
William M. Otter, Administrator, Wage 
and Hour Division, Department of 
Labor, Room S-3502, 200 Constitution 
Avenue, NW ., Washington, D.C. 20210. 
Phone: (202) 523-8305.
FOR FURTHER INFORMATION CONTACT: 
Mr. William M. Otter, Administrator, 
Wage and Hour Division, Department of 
Labor, Room S-3502, 200 Constitution 
Avenue, NW ., Washington, D.C. 20210. 
Phone (202) 523-8305.
SUPPLEMENTARY INFORMATION: On 
December 28,1979, a proposal was 
published in the Federal Register (44 FR 
77026) to make certain revisions to 29 
CFR Part % Procedures for 
Predetermination of Wage Rates tinder 
the Davis-Bacon and Related Acts. As  
stated in the proposal, its purpose was 
to reexamine and revise the procedures 
in Part 1 for predetermination of wage 
rates under the Davis-Bacon and 
Related Acts.

Interested persons were afforded the 
opportunity to submit comments to the 
Wage and Hour Division on or before 
March 17,1980. Subsequently, on 
February 15 and April 1,1980, notice 
was given in the Federal Register 
extending the dates for submission of 
comments to March 27 and May 27,
1980, respectively.

On January 16,1981, this regulation 
was published in the Federal Register 
(46 FR 4306) as a final rule with a 
scheduled effective date of February 17,
1981. However, pursuant to the 
President’s Memorandum of January 29, 
1981, the Department published a notice 
on February 6,1981 (46 FR 11253),

delaying implementation of this 
regulation until March 30,1981. The 
Department subsequently delayed the 
implementation of this regulation until 
August 15,1981 in order to fully 
reconsider the rule as required by 
Executive Order 12291. See 46 FR 18973 
(March 27,1981); 46 FR 23739 (April 28, 
1981); 46 FR 33514 (June 30,1981); and 46 
FR 36140 (July 14,1981).

During this period, the Department 
conducted a thorough review of this 
regulation, which is being postponed by 
separate document until action is taken 
on this proposal. The proposed changes 
to the previously published rule 
contained in this document are intended 
to implement the regulatory objective of 
issuing wage determinations which 
accurately reflect locally prevailing 
wages. It has been concluded, in 
accordance with Executive Order 12291, 
that the proposed changes are the most 
cost effective alternative consistent with 
the purpose of the statute.

The regulations proposed today would 
not appear to require a regulatory 
Impact analysis under the Executive 
Order since these changes will result in 
substantial cost savings annually for 
both contractors and the government 
while still assuring protection of local 
wage rates and practices. Because of the 
importance to the government and the 
public of the issues involved, the 
Department has, nevertheless, 
concluded that die regulation should be 
deemed a “major” rule for purposes of 
Executive Order 12291. The 
Department’s initial regulatory impact 
analysis and the initial regulatory 
flexibility analysis assessing the impact 
of the proposed changes.on small 
entities, as required by the Regulatory 
Flexibility Act, are summarized after the 
discussion below of the proposed 
changes.

It is proposed to modify section 1.2(a) 
to revise the method of determining 
“prevailing wages” . This section would 
define the “prevailing rate” as the single 
rate paid to a majority of workers in a 
particular classification on similar 
construction in the locality or the 
average rate if no single rate is paid to a 
majority.

This change is proposed because the 
existing regulation adopting a rate paid 
to as few as 30 percent of the workers in 
a classification ignores the rate paid to 
up to 70 percent of the workers, which 
may be less (or more) than the 30 
percent rate. Likewise, defining the 
prevailing rate as only the average rate 
was considered and rejected because 
the term “prevailing” contemplates the 
most widely paid rate as a definition of 
first choice.

Sections 1.3(a) and 1.3(b)(4) would be 
modified to recognize that although data 
from Federal and State agencies may be 
important in individual cases, such 
agency data are not generally!! primary 
source of information.

The Department is also considering 
excluding projects subject to Davis- 
Bacon wage determinations from its 
surveys, provided that it is feasible to do 
so. Accordingly, comments are solicited 
on whether the regulations should be 
amended to provide for exclusion of 
Federal projects with attention to the 
feasibility of differentiating such 
projects in surveys, the feasibility of 
determining prevailing wages for 
categories of construction which are 
wholly or largely Federally financed if 
such projects are excluded, and the 
feasibility of differentiating projects 
where the contractor would otherwise 
have paid the wages contained in the 
wage determination.

Section 1.6(a)(1) would be modified to 
extend the expiration date of project 
wage determinations from 120 days to 
180 days after issuance to ease the 
problem of wage determinations 
expiring after bid opening but before 
'contract award, which frequently 
necessitates recompetition and 
substantial delays in prosecution of the 
project.

Section 1.6(b) would clarify the 
Department’s position that Appendix C, 
which contains guidelines for the 
application of wage deteiminations to 
projects, is advisory in nature, and that 
due consideration is to be given to area 
practice. Corresponding changes were 
made in Appendix C.

Section 1.6(f) would continue to 
require the agency to either terminate 
and resolicit or to incorporate a valid 
wage determination in die contract after 
award under the circumstances outlined. 
However, under this proposal, the 
requirement that a wage determination 
be incorporated after contract award 
would be limited to circumstances 
where the contractor will receive an 
appropriate adjustment in compensation 
if there are any increased costs resulting 
from incorporation of a valid wage 
determination. The regulation would 
further provide that the method of 
incorporation of the valid wage 
determination and adjustment in 
compensation where necessary should 
not be contrary to procurement 
regulations and statute.

After carefully reviewing this matter, 
it was decided that continuation of the 
requirement for insertion of a correct 
wage determination was proper under 
the circumstances outlined in § 1.6(f), 
namely, where no wage determination
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has been included in the contract or 
where a clearly inapplicable wage 
determination has been incorporated 
from the Federal Register or issued and 
applied because DOL was incorrectly 
advised as to the nature of the project or 
its location. However, even under these 
circumstances, the Department believes 
that it would be inequitable to apply the 
regulation if the contractor would be 
harmed because of Government error.
O f course, the procuring agencies should 
not be required to take any action which 
would be contrary to procurement law.

Section 1.7(b) would be revised to 
strictly prohibit the use of wage survey 
data obtained from a metropolitan area 
in issuing a wage determination for a 
rural area, and vice versa. This change 
is being proposed to clarify the 
Department’s position that it is not 
appropriate to use wage data from 
demographically dissimilar counties due 
to the usual disparity between wages 
traditionally paid in rural areas and 
metropolitan areas.

Section 1.7(d) is proposed to be 
revised to allow for the issuance of 
helper classifications on wage 
determinations when the classification 
is identifiable in the locality. 
Implementation of this proposal would 
provide recognition of a widespread 
practice in the construction industry and 
thus allow wage determinations to 
reflect actual classification practices 
and rates. A  corresponding change is 
proposed in Part 5 to permit 
conformance of helpers where the 
classification is used in the area.
Summary of Preliminary Regulatory 
Impact and Regulatory Flexibility 
Analysis

The Department has prepared its 
preliminary regulatory impact analysis 
to identify and quantify the cost impact 
of the proposed changes and various 
alternatives that were explored and to 
inform the public of the economic 
considerations behind these proposed 
revisions in accordance with Executive 
Order 12291.

The new proposal must also consider 
the Regulatory Flexibility Act of 1980. 
This Act requires agencies to prepare 
regulatory flexibility analyses and to 
develop flexible alternatives whenever 
possible in drafting regulations that will 
have “a significant economic impact on 
a substantial number of small entities.” 
The analysis summarized below meets 
the requirements set forth for assessing 
the economic impact of the proposed 
changes in the Davis-Bacon regulations 
on small entities as required under the 
Regulatory Flexibility Act.

A. Definition o f “prevailing” rate. The 
existing regulations define the

‘‘prevailing" rate as the rate paid to the 
majority of the employees in a 
classification; or if there is no majority, 
the rate paid to the greatest number, 
provided it constitutes at least 30 
percent of the employees in the 
classification; or if r o  single rate is paid 
to at least 30 percent of the employees, 
the average rate. •

The proposed regulation would revise 
the method of determining Davis-Bacon 
rates. It would define the "prevailing”  
rate as the single rate paid to a majority 
of workers in a particular classification 
on similar construction in the locality, or 
the average rate if no single rate is paid 
to a majority. The Department believes 
that the proposed definition is most 
consistent with the ‘‘prevailing wage” 
concept contemplated in the legislation 
under which rates are designed to 
mirror, to the extent possible, those 
customarily paid in appropriate labor 
markets. If adopted, the proposed 
elimination of the 30 percent rule is 
expected to result in substantial cost 
savings on Government construction 
contracts amounting to at least $120 
million in fiscal year 1982 alone.

The Department also considered 
defining the “prevailing” rate as the 
average in all cases. This alternative 
was not selected because the term 
“prevailing" contemplates the most 
widely paid rate as a definition of first 
choice.

Several other alternatives were also 
considered including (1) setting wage 
determinations at some percentage of 
the average rate; (2) issuing wage rate 
determinations as a range of wage rates 
reflecting the actual distribution of 
wages in a locality; and (3) allowing 
procurement agencies to set rates based 
on—rather than identical to—DOL  
determinations (the decoupling 
approach). The Department has 
carefully considered these options, but 
concluded that they would not be 
consistent with the statute’s intent.

The DOL methodology estimates the 
change in wage costs under different 
decision rules by comparing a large 
sample of 1,170 Davis-Bacon craft 
determinations in effect in 1981 with 
average wage rates for those crafts and 
localities derived from field surveys 
conducted by the Employment 
Standards Administration (ESA). Our 
sample covered nine crafts and three 
types of construction (i.e., building, 
highway and heavy and residential) 
across all regions of the country.

Because we know the decision rule 
actually used in setting each Davis- 
Bacon determination in the sample and 
the wage rates paid workers in 
geographic areas, the impact on Davis- 
Bacon rates of any change in

administrative procedures can be 
readily determined. For example, to 
evaluate the percentage change 
expected in Davis-Bacon rates 
associated with dropping the 30 percent 
rule, all determinations in the sample 
based on this rule were compared with 
their corresponding average rates to 
calculate the percent differences in the 
Davis-Bacon ratesi. For those 
determinations based on the majority or 
average rule, the percent differences 
were set at zero.

However, many Davis-Bacon 
determinations are not based on 
comprehensive wage surveys but rather 
on collective bargaining agreements or 
state surveys. Hence, results based 
solely on the sample will be biased if 
there is a higher frequency of 
determinations based on the 30 percent 
rule in non-surveyed areas. Clearly, 
average rates cannot be issued without 
a wage survey; hence, it is likely that 
Davis-Bacon determinations are 
implicitly based more frequently on the 
30 percent rule in non-surveyed areas.

To adjust our estimates for this 
possible sample bias, we used both 
survey data and independent sources to 
construct estimates of percent 
differences for all areas lacking surveys. 
For example, in large urban areas where 
wage determinations are based on 
collective bargaining agreements, 
information on the percentage of 
workers who are unionized in the area 
was used to determine the impact of 
using the majority rule or the average. 
Where the extent of unionization was 
sufficiently high, current rates could be 
expected to prevail even in the absence 
of the 30 percent rule. We, therefore, 
assumed that there would be no change 
in Davis-Bacon rates. Otherwise, we 
used estimates of percent changes from 
Davis-Bacon rates to average rates 
derived from a C E A  study of less 
unionized urban areas.

With estimates in hand for each 
county, we then summed the percentage 
differences for each type of construction 
across all geographic areas (both rural 
and urban) based on their relative 
contribution to total public construction 
activity. This resulted in three seperate 
estimates of the expected percentage 
change in Davis-Bacon wage rates from 
adopting different administrative 
procedures, one for each construction 
sector.

The final step involves matching these 
percent changes in wages to estimates 
of the total labor costs expected to be 
covered by Davis-Bacon in fiscal year 
1982 for each type of construction. We 
then added up the separate labor cost 
savings estimates for each construction



41446 Federal Register / V o l. 46, N o . 157 / Friday, August 14, 1981 / Proposed Rules

sector to form our final estimate of the 
aggregate wage cost savings from 
alternative wage determination rules. 
The preliminary regulatory impact 
analysis describes the methodology in 
further detail.

This methodology was used to 
estimate the cost impact of dropping the 
30 percent rule and of using the average 
rule in all cases. This procedure 
produced cost savings ranging from $68 
million to $173 million from eliminating 
the 30 percent rule. The average cost 
savings in this range is around $120 
million. The corresponding estimates of 
cost savings from switching to an 
average rule in all cases range from $127 
million to $288 million, with average 
cost savings set at $210 million.

This methodology could not be 
applied to estimate the cost impact of 
most other alternatives under 
consideration because of the absence of 
independent data on which to calculate 
the differences in wages resulting from 
these other options for non-surveyed 
areas. Also, and perhaps more 
importantly, this methodology measures 
only the changes in Davis-Bacon rates, 
not actual changes in wage rates paid on 
Davis-Bacon projects. The further one 
moves the Davis-Bacon minimum below 
the average, the less reflective it is of 
actual prevailing wages and hence of 
the real cost savings to be anticipated.

However, we did develop a crude 
'estimate of the potential cost savings 
from the alternative calling for a range 
of wages rather than a single rate, for 
each determination in a locality using 
our methodology and the results of a 
C E A  study which estimated the net 
impact of setting minimum wages on 
Davis-Bacon projects. This estimate is 
similar to the alternative that 
establishes a range of wage rates, since 
the lowest rate in the range effectively 
becomes the Davis-Bacon minimum.
This procedure produced cost savings 
estimates ranging from $505.3 million to 
$631 million with a midpoint estimate of 
$568.2 million for this option.

Much of these cost savings would be 
passed on to small contractors. The 
Census Bureau’s Economic Census of 
Construction shows that in 1977 there 
were 53,665 construction establishments 
with fewer than 20 employees involved 
in construction work. These small 
contractors accounted for about 56 
percent of all such construction 
establishments, frut only about 17 
percent of employment. While we could 
use relative employment percentages to 
distribute the total cost savings from 
adopting alternative wage determination 
procedures among large and small 
contractors, this would be inappropriate 
since smaller contractors are more likely

to pay wages normally below Davis- 
Bacon rates, resulting in relatively larger 
cost savings for small contractors from 
any lowering in Davis-Bacon rates. 
Although we can not develop numerical 
cost estimates, the expected cost 
savings would be expected to be 
substantial.

While our approach provides a 
reasonable approximation of the wage 
cost savings expected to result from the 
proposed regulation, it should be 
stressed that they are only a proxy for 
actual construction cost differences. 
Nevertheless, these wage estimates are 
a useful indicator of the order of 
magnitude of the lower construction 
costs that may be expected from the 
proposed change in the definition of 
prevailing wages.

B. Cost Impact o f the Expanded 
Issuance o f Sem i-Skilled  
Classifications. The Department has 
long permitted exceptions from 
predetermined Davis-Bacon rates set for 
a craft classification for apprentices and 
trainees who are in approved programs. 
The Department has also recognized a 
helper classification in some areas 
under certain well-defined situations 
where (1) it constitutes a separate and 
distinct class of workers (i.e., the scope 
of duties of the helper is defined and can 
be differentiated from journeyman 
duties); (2) the particular helper 
classification prevails in the area; and
(3) the helper is not used as an informal 
apprentice or trainee.

During its review, the Department 
concluded that the current regulations 
regarding semi-skilled crafts do not 
adequately reflect local practices in the 
construction industry, in particular, the 
widespread use of helpers to perform 
certain craft tasks. For example, the 
1976-1977 BLS survey of large 
metropolitan areas found that among 
non-union construction firms, the ratio 
of helpers to journeymen ranged from 
.35 for carpenters to .86 for bricklayers. 
The wage differences were alsq large—  
the average wage of helpers ranged from 
58 percent (bricklayers) to 68 percent 
(carpenters) of that of journeymen.

The proposed regulation would 
expand the use of nonjoumeymen in 
Davis-Bacon construction by issuing 
helper classifications on all wage 
determinations when they can be 
identified in the locality and by 
permitting conformance of helpers. 
Helpers would be broadly defined in the 
regulation, and permitted in a ratio of 
one helper to five journeymen. These 
changes should result in substantial cost 
savings by allowing contractors 
increased flexibility in their work 
assignments to use less-costly semi
skilled workers instead of journeymen.

The precise impact of the proposed 
changes on construction costs cannot be 
estimated with available data. Most 
importantly, while information exists on 
the relative wages of journeymen and 
helpers, there is no corresponding data ' 
on their relative productivities with 
which to measure the change in labor 
costs. As a result, we must again use 
wage differences to proxy these 
construction cost differences.

The Department used a different 
approach to estimate the wage impact of 
eliminating current restrictions on the 
issuance of helper rates. In order to 
calculate the potential wage savings, we 
tried to predict how the proposed 
revisions would alter the relative 
demand for helpers (in place of 
journeymen). The estimated additional 
number of helpers expected on Davis- 
Bacon projects was multiplied by an 
estimate of the difference in wages paid 
helpers and journeymen and average 
hours worked annually (1535 horns) in 
the construction industry to derive an 
estimate of the aggregate wage savings.

To derive an estimate of the mix of 
helpers and journeymen we assumed 
that once the current restrictions are 
lifted, the ratio of helpers to journeymen 
on Davis-Bacon construction projects 
would be identical to that found overall 
in construction (excluding single-family 
residential construction). Several 
estimates of this ratio are available from 
various published sources. We used a 
ratio derived from BLS survey data of 
large metropolitan areas indicating that 
one helper is hired for every seventeen 
journeymen. However, since this 
particular sample is heavily unionized 
(in the union sector, relatively fewer 
helpers are utilized), we also used a 1:10 
ratio as an alternative estimate.

These ratios help us calculate the 
additional helpers expected. Applying 
these ratios to the universe of current 
journeymen on Davis-Bacon projects 
(estimated at 651,000) would indicate 
about 38,409 (or alternatively 65,100) 
additional helpers on such construction, 
under the proposed changes. Our 
estimates of the resulting cost savings 
from increased recognition of helpers 
were obtained by multiplying the 
number of additional helpers by the 
average hours worked in a year (1535) 
and various estimates of the wage 
differential between helpers and 
journeymen from available sources. The 
estimated cost savings assuming a 1:17 
ratio range from about $203 million to 
nearly $410 million. With the lower 1:10 
ratio, the corresponding estimates range 
as high as $695 million. The average 
estimate based on these ranges is about 
$450 million.
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C. Summary. The proposed revisions 
discussed above, in conjunction with the 
changes proposed to Part 5 of the Davis- 
Bacon rules (e.g. deletion of the 
requirement for submission of weekly 
payroll records) will result in substantial 
cost savings annually of $670 million for 
both contractors and the government 
while still assuring protection of local 
wage rates and practices. The changes 
will have a substantial beneficial impact 
on small contractors.

Copies of the complete analysis may 
be obtained from the Deputy 
Administrator, Wage and Hour Division, 
U.S. Department of Labor, 200 
Constitution Avenue N.W ., Washington,
D.C. 20210. The Department requests 
comments and additional information on 
all economic assumptions used in the 
analysis as well as any alternative 
suggestions designed to achieve the 
objectives of Executive Order 12291 at 
lower costs.

Accordingly, it is proposed to revise 
Part 1 as set forth below:

Signed at Washington, D.C., on this 11th 
day of August, 1981.
Raymond ). Donovan,
Secretary o f Labor.
Robert B . Collyer,
Deputy Under Secretary fo r Employment 
Standards.

PART 1-—PROCEDURES FOR 
PREDETERMINATION OF WAGE 
RATES
Sea
1.1 Purpose and scope.
1.2 Definitions.
1.3 Obtaining and compiling wage rate 

information.
1.4 Outline of agency construction 

' programs.
1.5 Procedure for requesting wage 

determinations.
1.6 Use and effectiveness of wage 

determinations.
1.7 Scope of consideration.
1.8 Reconsideration by the Administrator.
1.9 Review by Wage Appeals Board. 
Appendix A.
Appendix B.
Appendix C .

Authority: 5 U .S.C. 301; R.S. 161, 64 Stat. 
1267; Reorganization Plan No. 14 of 1950, 5 
U .S.C. Appendix; 29 U .S.C. 259; 40 U.S.C. 
276a—276a-7; 40 U .S.C. 276c; and the laws 
listed in Appendix A  of this Part.

§ 1.1 Purpose and scope.
(a) The procedural rules in this part 

apply under the Davis-Bacon Act (46 
Stat. 1494, as amended; 40 U.S.C. 276a— 
276a-7) and other statutes listed in 
Appendix A  to this part which provide 
for the payment of minimum wages, 
including fringe benefits to laborers and 
mechanics engaged in construction 
activity under contracts entered into or

financed by or with the assistance of 
agencies of the United States or the 
District of Columbia, based on 
determinations by the Secretary of 
Labor of the wage rates and fringe 
benefits prevailing for the corresponding 
classes of laborers and mechanics 
employed on projects similar to the 
contract work in the local areas where 
such work is to be performed. Functions 
of the Secretary of Labor under these 
statutes and under Reorganization Plan 
No. 14 of 1950 (64 Stat. 1267, 5 U .S.C. 
Appendix), except those assigned to the 
Wage Appeals Board (see 29 CFR Part 
7), have been delegated to the Assistant 
Secretary of Labor for Employment 
Standards who in turn has delegated the 
functions to the Administrator of the 
Wage and Hour Division, and 
authorized representatives.

(b) The regulations in this part set 
forth the procedures for making and 
applying such determinations of 
prevailing wage rates and fringe benefits 
pursuant to the Davis-Bacon Act, each 
of the other statutes listed in Appendix 
A , any other Federal statute providing 
for determinations of such wages by the 
Secretary of Labor in accordance with 
the provisions of the Davis-Bacon Act.

(c) Procedures set forth in this part are 
applicable, unless otherwise indicated, 
both to general wage determinations 
published in the Federal Register for 
contracts in specified localities, and to 
project wage determinations for use on 
contract work to be performed on a 
specific project.

§1.2 Definitions.1
(a) (1) The “prevailing wage” shall be 

the wage paid to the majority (more than 
50 percent) of the laborers or mechanics 
in the classification on similar projects 
in the area during the period in question. 
If the same wage is not paid to a 
majority of those employed in the 
classification, the “prevailing wage”  
shall be the average of the wages paid, 
weighted by the total employed in the 
classification.

(2) In determining the “prevailing 
wages” at the time of issuance of a wage 
determination, the Administrator will be 
guided by paragraph (a)(1) of this 
section and will consider the types of 
information listed in § 1.3(b) of this part.

(b) The term “ area” in determining 
wage rates under the Davis-Bacon Act 
and the prevailing wage provisions of 
the other statutes listed in Appendix A  
shall mean the city, town, village, 
county or other civil subdivision of the

1 These definitions are not intended to restrict the 
meaning of the terms as used in the applicable 
statutes.

State in which the work is to be 
performed.

(c) The term “Administrator” shall 
mean the Administrator of the Wage 
and Hour Division, Employment 
Standards Administration, U .S .N 
Department of Labor, or authorized 
representative. In the absence of the 
Wage-Hour Administrator, the Deputy 
Administrator of the Wage and Hour 
Division is designated to act for the 
Administrator under this part. Except as 
otherwise provided in this part, the 
Assistant Administrator for Government 
Contract Wage Standards is the 
authorized representative of the 
Administrator for the performance of 
functions relating to the making of wage 
determinations.1

(d) The term “agency” shall mean the 
Federal agency, State highway 
department under 23 U .S.C. 113, or 
recipient State or local government 
under Title 1 of the State and Local 
Fiscal Assistance Act of 1972.

§1.3 Obtaining and compiling wage rate 
information.

For the purpose of making wage rate 
determinations, the Administrator will 
conduct a continuing program for the 
obtaining and compiling of wage rate 
information.

(a) The Administrator will encourage 
the voluntary submission of wage rate 
data by contractors, contractors’ 
associations, labor organizations, public 
officials and other interested parties, 
reflecting wage rates paid to laborers 
and mechanics on various types of 
construction in the area. The 
Administrator may also obtain data 
from agencies on wage rates paid on 
construction projects under their 
jurisdiction. The information submitted 
should reflect not only the wage rates 
paid a particular classification in an 
area, but also the type or types of 
construction on which such rate or rates 
are paid.

(b) The following types of information 
will be considered in making wage rate 
determinations:

(1) Statements showing wage rates 
paid on projects. Such statements 
should indicate the names and 
addresses of contractors, including 
subcontractors, the locations, 
approximate costs, dates of construction 
and types of projects, the number of 
workers employed in each classification 
on each project, and the respective wage 
rates paid such workers.

(2) Signed collective bargaining 
agreements. The Administrator may 
request the parties to an agreement to 
submit statements certifying to its scope 
and application.
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(3) Wage rates determined for public 
construction by State and local officials 
pursuant to prevailing wage legislation.

(4) In making wage rate 
determinatipns pursuant to 23 U .S.C.
113, the highway department of the State 
in which a project in the Federal-Aid 
highway system is to be performed shall 
be consulted. Before making a 
determination of wage rates for such a 
project the Administrator shall give due 
regard to the information thus obtained.

(5) Wage rate data submitted to the 
Department of Labor by contracting 
agencies pursuant to 29 CFR 5.5(a)(l)(ii).

(6) Any other information pertinent to 
the determination of prevailing wage 
rates.

(c) The Administrator may initially 
obtain or supplement such information 
obtained on a voluntary basis by such 
means, including the holding of hearings, 
and from any sources determined to be 
necessary. All information of the types 
described in § 1.3(b) of this Part, 
pertinent to the determination of the 
wages prevailing at the time of issuance 
of the wage determination, will be 
evaluated in the light of § 1.2(a) of this 
Part.

§ 1.4 Outline of agency construction 
programs.

To the extent practicable, at the 
beginning of each fiscal year each 
agency using wage determinations 
under any of the various statutes listed 
in Appendix A  will furnish the 
Administrator with a general outline of 
its proposed construction programs for 
the coming year indicating the estimated 
number of projects for which wage 
determinations will be required, the 
anticipated types of construction, and 
the locations of construction. During the 
fiscal year, each agency will notify the 
Administrator of any significant changes 
in its proposed construction programs, 
as outlined at the beginning of the fiscal 
year. This report has been cleared in 
accordance with FPMR 101-11.11 and 
assigned interagency report control 
number 1671-DOL-AN.

§ 1.5 Procedure for requesting wage 
determinations.

(a)(1) Except as provided in paragraph
(b) of this section, the Federal agency 
shall initially request a wage 
determination under the Davis-Bacon 
Act or any of its related prevailing wage 
statutes by submitting Standard Form 
308 to the Department of Labor at this 
address:

U.S. Department of Labor, Employment 
Standards Administration, Wage and Hour 
Division, Branch of Construction Wage 
Determinations, Washington, D .C. 20210.

The agency shall check only those 
classifications on the applicable form 
which will be needed in the 
performance of the work. Inserting a 
note such as “entire schedule” or “all 
applicable classifications” is not 
sufficient. Additional classifications 
needed which are not on the form may 
be typed in the blank spaces or on a 
separate list and attached to the form. 
The agency shall not list classifications 
which can be fitted into classifications 
on the form, or classifications which are 
not generally recognized in the area or 
in the construction industry.

(2) In completing SF-308, the agency 
shall furnish:

(i) A  sufficiently detailed description 
of the work to indicate the type of 
construction involved. Additional 
description or separate attachment, if 
necessary for identification of type of 
project, shall be furnished.

(ii) The county (or other civil 
subdivision) and State in which the 
proposed project is located.

(3) Such request for a wage 
determination shall be accompanied by 
any pertinent wage payment 
information which may be available. 
When the requesting agency is a State 
highway department under the Federal- 
Aid Highway Acts as codified in 23 
U .S.C. 113, such agency shall also 
include its recommendations as to the 
wages which are prevailing for each 
classification of laborers and mechanics 
on similar construction in the area.

(b) Whenever the wage patterns in a 
particular area for a particular type of 
construction are well settled and 
whenever it may be reasonably 
anticipated that there will be a large 
volume of procurement in that area for 
such a type of construction, the 
Administrator, upon the request of a 
Federal agency or in his discretion, may 
publish a general wage determination in 
the Federal Register when, after 
consideration of the facts and 
circumstances involved, the 
Administrator finds that the applicable 
statutory standards and those of this 
part will be met. If there is a general 
wage determination applicable to the 
project, the agency may use it without 
notifying the Department of Labor, 
provided, that questions concerning its 
use are referred to the Department of 
Labor in accordance with § 1.6(b).

(c) The time required for processing
requests for wage determinations varies 
according to the facts and circumstances 
in each case. An agency should 
anticipate that such processing in the 
Department of Labor will take at least 
30 days. ■ ■ ' ,

§ 1:6 Use and effectiveness of wage 
determinations.

(a) (1) Project wage determinations 
initially issued shall be effective for 180 
calendar days from the date of such 
determinations. If such a wage 
determination is not used in the period 
of its effectiveness it is void. 
Accordingly, if it appears that a wage 
determination may expire between bid 
opening and contract award (ô  between 
initial endorsement under the National 
Housing Act or the execution of an 
agreement to enter into a housing 
assistance payments contract under 
section 8 of the U.S. Housing Act of 
1937, and the start of construction) the 
agency shall request a new wage 
determination sufficiently in advance of 
the bid opening to assure receipt prior 
thereto. However, when due to 
unavoidable circumstances a 
determination expires before award but 
after bid opening (or before the start of 
construction, but after initial 
endorsement under the National 
Housing Act, or before the start of 
construction but after the execution of 
an agreement to enter into a housing 
assistance payments contract under 
Section 8 of the U.S. Housing Act of 
1937), the head of the agency or his or 
her designee may request the 
Administrator to extend the expiration 
date of the wage determination in the 
bid specifications instead of issuing a 
new wage determination. Such request 
shall be supported by a written finding 
which shall include a brief statement of 
the factual support, that the extension of 
the expiration date of the determination 
is necessary and proper in the public 
interest to prevent injustice or undue 
hardship or to avoid serious impairment 
in the conduct of Government business. 
The Administrator will either grant or 
deny the request for an extension after 
consideration of all of the 
circumstances, including an 
examination to determine if the 
previously issued rates remain 
prevailing. If the request for extension is 
denied, the Administrator will proceed 
to issue a new wage determination for 
the project.

(2) General wage determinations 
issued pursuant to § 1.5(b) and which 
are published in the Federal Register, 
shall contain no expiration date.

(b) The criteria set forth in Appendix 
C  should be used for guidance in how to 
apply wage determinations to projects. 
Any question regarding application of 
wage rate schedules or the guidelines 
contained in Appendix C  shall be 
referred to the Administrator, who shall 
give foremost consideration to area 
practice in resolving the question.
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(c)(1) Project and general wage 
determinations may be modified from 
time to time to keep them current. A  
modification may specify only the items 
being changed, or may be in the form of 
a supersedeas wage determination, 
which replaces the entire wage 
determination. Such actions are 
distinguished from a determination by 
the Administrator under paragraphs (d),
(e) and (f) of this section that an 
erroneous wage determination has been 
issued or that the wrong wage 
determination or wage rate schedule has 
been utilized by.the agency.

(2) (i) All actions modifying a project 
wage determination received by the 
agency before contract award (or the 
start of construction where there is no 
contract award) shall be effective 
except as follows:

(A) In the case of contracts entered
into pursuant to competitive bidding 
procedures, modifications received by 
the agency less than 10 days before the 
opening of bids shall be effective unless 
the agency finds that there is not a 
reasonable time still available before 
bid opening, to notify bidders of the 
modification and a report of the finding 
is inserted in the contract hie. A  copy of 
such report shall be made available to 
the Administrator upon request. No such 
report shall be required if the 
modification is received after bid 
opening. •

(B) In the case of those contracts 
entered into under the National Housing 
Act which are not awarded pursuant to 
competitive bidding procedures, 
modifications shall be effective if 
received prior to the beginning of 
construction or the date the mortgage is 
initially endorsed, whichever occurs 
first.

(C) In the case of projects to receive 
housing assistance payments under 
section 8 of the U.S. Housing Act of 
1937, if there is no contract for the 
project awarded pursuant to competitive 
bidding procedures, modifications shall 
be effective if received prior to the 
beginning of construction or the date the 
agreement to enter into a housing 
assistance payments contract is 
executed, whichever occurs first.

(ii) Modifications to project wage 
determinations and supersede'as wage 
determinations shall not be effective 
after contract award, or after the 
beginning of construction, as 
appropriate.

(iii) Actual written notice of a 
modification shall constitute receipt.

(3) All actions modifying a general 
wage determination shall be effective 
with respect to any project to which the 
determination applies, if published 
before contract award (or the start of

construction where there is no contract 
award), except as follows:

(i) In the case of contracts entered 
into pursuant to competitive bidding 
procedures, modifications published less 
than 10 days before the opening of bids 
shall be effective unless the agency 
finds that there is not a reasonable time 
still available before bid opening to 
notify bidders of the modification and a 
report of the finding is inserted in the 
contract file. A  copy of such report shall 
be made available to the Administrator 
upon request. No such report shall be 
required if the modification is published 
after bid opening.

(ii) In the case of those contracts 
entered into under the National Housing 
Act which are not awarded pursuant to 
competitive bidding procedures, 
modifications shall be effective if 
published prior to the beginning of 
construction or the date the mortgage is 
initially endorsed, whichever occurs 
first.

(iii) In the case of projects to receive 
housing assistance payments under 
section 8 of the U.S. Housing Act of 
1937, if there is no contract for the 
project awarded pursuant to competitive 
bidding procedures, modifications shall 
be effective if published prior to the 
beginning of construction or the date the 
agreement to enter into a housing 
assistance payments contract is signed, 
whichever occurs first.

(iv) If under paragraph (c)(3)(i) of this 
section the contract has not been 
awarded within 90 days after bid 
opening, or if under paragraph (c)(3) (ii) 
or (iii) of this section construction has 
not begun within 90 days after initial 
endorsement or the signing of the 
agreement to enter into a housing 
assistance payments contract, any 
modifications published in the Federal 
Register prior to award of the contract 
or the beginning of construction, as 
appropriate, shall be effective with 
respect to that contract unless the head 
of the agency or his or her designee 
requests and obtains an extension of the 
90-day period from the Administrator. 
Such request shall be supported by a 
written finding, which shall include a 
brief statement of the factual support, 
that the extension is necessary and 
proper in the public interest to prevent 
injustice or undue hardship or to avoid 
serious impairment in the conduct of 
Government business. The 
Administrator will either grant or deny 
the request for an extension after 
consideration of all the circumstances.

(v) A  modification to a general wage 
determination is “published” within the 
meaning of this section on the date of 
publication in the Federal Register, or on 
the date the agency receives actual

written notice of the modification from 
the Department of Labor, whichever 
occurs first.

(vi) Modifications or supersedeas 
wage determinations to an applicable 
general wage determination published 
after contract award or after the 
beginning of construction, as 
appropriate, shall not be effective.

(d) Upon his/her own initiative or at 
the request of an agency, the 
Administrator may correct any wage 
determination, without regard to 
paragraph (c) of this section, whenever 
the Administrator finds such a wage 
determination contains clerical errors. 
Such corrections shall be included in 
any bid specifications containing the 
wage determination, or in any on-going 
contract containing the wage 
determination in question, retroactively 
to the start of construction.

(e) Written notification by the 
Department of Labor prior to the award 
of a contract (or the start of construction 
under the National Housing Act, under 
Section 8 of the U.S. Housing Act of 
1937, or where there is no contract 
award) that (1) there is included in the 
bidding documents or solicitation the 
wrong wage determination or the wrong 
schedule or that (2) a wage 
determination is withdrawn because the 
Department of Labor has determined 
that it contains substantial errors (as 
distinguished from rates which are no 
longer current), shall be effective 
immediately without regard to 
paragraph (c) of this section.

(f) The Administrator may issue a 
wage determination after contract 
award or after the beginning of 
construction if the agency has failed to 
incorporate a wage determination in a 
contract required to contain prevailing 
wage rates determined in accordance 
with the Davis-Bacon Act, or has used a 
wage determination which by its terms 
or the provisions of this part clearly 
does not apply to the contract. Further, 
the Administrator may issue a wage 
determination which shall be applicable 
to a contract after contract award or 
after the beginning of construction When 
it is found that the wrong wage 
determination has been incorporated in 
the contract because of an inaccurate 
description of the project or its location 
in the agency’s request for the wage 
determination. Under any of the above 
circumstances, the agency shall either 
terminate and resolicit the contract with 
the valid wage determination, or 
incorporate the valid Wage 
determination retroactive to the 
beginning of construction through 
supplemental agreement or through 
change order, provided  that the
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contractor is compensated for any 
increases in wages resulting from such 
change. The method of incorporation of 
the valid wage determination, and 
adjustment in contract price, where 
appropriate, should be in accordance 
with applicable procurement law.

(g) If Federal funding or assistance 
under a statute requiring payment of 
wages determined in accordance with 
the Davis-Bacon Act is not approved 
prior to contract award or the beginning 
of construction, as appropriate, the 
agency shall request a wage 
determination prior to approval of such 
funds. Such a wage determination shall 
be issued based upon the wages and 
fringe benefits found to be prevailing on 
the date of award or the beginning of 
construction (under the National 
Housing Act, under Section 8 of the U.S. 
Housing Act of 1937 or where there is no 
contract award), as appropriate, and 
shall be incorporated in the contract 
specifications retroactively to that date, 
provided, that upon the request of the 
head of the agency in individual cases 
the Administrator may issue such a 
wage determination to be effective on 
the date of approval of Federal funds or 
assistance whenever the Administrator 
finds that it is necessary and proper in 
the public interest to prevent injustice or 
undue hardship, provided further that 
the Administrator finds no evidence of 
intent to apply for Federal funding or 
assistance prior to contract award or the 
start of construction, as appropriate.

§ 1.7 Scope of consideration.
(a) In making a wage determination, 

the “area” will normally be the county 
unless sufficient current wage data (data 
on wages paid no more than one year 
prior to the beginning of the survey or 
the request for a wage determination, as 
appropriate) is unavailable to make a 
wage determination.

(b) If there has not been sufficient 
similar construction within the area in 
the past year to make a wage 
determination. Wages paid on similar 
construction in surrounding counties 
may be considered, provided that 
projects in metropolitan counties may 
not be used as a source of data for a 
wage determination in a rural county, 
and projects in rural counties may not 
be used as a source of data for a wage 
determination for a metropolitan county.

(c) If there has not been sufficient 
similar construction in surrounding 
counties or in the State in the past year, 
wages paid on projects completed more 
than one year prior to die beginning of 
the survey or the request for a wage 
determination, as appropriate, may be 
considered.

(d) Classifications and wage rates will 
be issued for identifiable “classes of 
laborers and mechanics.” A  semi-skilled 
classification of laborers or helpers, or 
other subclassification of a journeyman 
classification, is issued when the 
classification is identifiable in the area. 
The use of helpers, apprentices and 
trainees is permitted in accordance with 
Part 5 of this subtitle.

§ 1.8 Reconsideration by the 
Administrator.

Any interested person may seek 
reconsideration of a wage determination 
issued under this part or of a decision of 
the Administrator regarding application 
of a wage determination. Such a request 
for reconsideration shall be in writing 
accompanied by a full statement of the 
interested person’s views and any 
supporting wage data or other pertinent 
information. The Administrator will 
respond within 30 days of receipt 
thereof, or will notify the requestor 
within the 30 day period that additional 
time is necessary.

§ 1.9 Review by Wage Appeals Board.
Any interested person may appeal to 

the Wage Appeals Board for a review of 
a wage determination or its application 
made under this part, after 
reconsideration by the Administrator 
has been sought pursuant to § 1.8 and 
denied. Any such appeal may, in the 
discretion of the Wage Appeals Board, 
be received, accepted, and decided in 
accordance with the provisions of 29 
CFR Part 7 and such other procedures as 
the Board may establish.
Appendix A
Statutes Related to the Davis-Bacon A ct 
Requiring Payment o f Wages at Rates 
Predeterm ined by the Secretary o f Labor

1. The Davis-Bacon A c t (secs. 1-7, 46 Stat. 
1494, as amended; Pub. L. 74-403, 40 U .S .C . 
276a-276a-7).

2. National Housing A c t (sec. 212 added to
c. 847,48 Stat. 1246, by sec. 14, 53 Stat. 807; 12 
U .S .C . 1715c and repeatedly amended).

3. Housing A c t o f 1950 (college housing) 
(amended by Housing A c t o f 1959 to add 
labor provisions, 73 Stat. 681; 12 U .S .C . 
1749a(f)).

4. Housing A c t o f 1959 (sec. 401(f) of the 
Housing A c t of 1950 as amended by Pub. L. 
86-372, 73 Stat. 681; 12 U .S .C . 1701q(e)(a)),

5. Commercial Fisheries Research and 
Development A c t o f 1964 (sec. 7, 78 S ta t  199; 
16 U .S .C . 779e(b)).

6. Library Services and  Constru ction A c t  
(sec. 7(a), 78 Sta t. 13; 20 U .S .C . 355c(a)(4), a s  
am ended).

7. National Technical Institute for the D eaf 
A c t (sec. 5(b)(5), 79 Stat. 126; 20 U .S .C . 
684(b)(5)).8. National Foundation on the Arta and Humanities Act of 1965 (sec. 5(k), 79 Stat. 846 as amended; 20 U .S.C. 954(j)),

9. Elementary and Secondary Education 
Act of 1965 as amended by Elementary and 
Secondary and other Education Amendments 
of 1969 (sec. 423 as added by Pub. L. 91-230, 
title IV, sec. 401(a)(10), 84 Stat. 169, and 
renumbered sec. 433, by Pub. L. 92-318: title 
III, sec. 301(a)(1), 86 Stat. 326; 20 U.S.C. 
1232(b)). Under the amendment coverage is 
extended to all programs administered by the 
Commissioner of Education.

10. The Federal-Aid Highway Act of 1956 
(sec. 108(b), 70 Stat. 378, recodified at 72 Stat. 
895; 23 U .S.C. 113 as amended), see 
particularly the amendments in the Federal- 
Aid Highway Act of 1963 (Puh. L . 90-495, 62 
Stat. 815).

11. Indian Self-Determination and 
Education Assistance Act (sec. 7, 88 Stat. 
2205; 25 U .S.C. 450e).

12. Indian Health Care Improvement Act 
(sec. 303(b), 90 Stat. 1407; 25 U .S.C . 1633(b)).

13. Rehabilitation Act of 1973 (sec.
306(b)(5), 87 Stat. 384, 29-U.S.C. 776(b)(5)).

14. Comprehensive Employment and Training Act of 1973 (sec. 606,87 Stat. 880, renumbered sec. 706 by 83 Stat. 1845; 29 U.S.C. 986; also sec. 604, 88 Stat. 1846; 29 U.S.C. 964(b)(3)).
15. State and Local Fiscal Assistance Act 

of 1972 (sec. 123(a)(6), 86 Stat. 933; 31 U.S.C. 
1246(a)(6)).

16. Federal Water Pollution Control A ct  
(sec. 513 of sec. 2, 86 Stat. 894; 33 U .S.C . 1372).

17. Veterans Nursing Home Care Act of 
1964 (78 Stat. 502, as amended; 38 U.S.C. 
5035(a)(8)).

18. Postal Reorganization Act (sec. 
410(b)(4)(C); 84 Stat. 726 as amended; 39 
U .S.C . 410(b)(4)(C)).

19. National Visitors Center Facilities Act 
of 1968 (sec. 110, 32 Stat. 45; 40 U .S.C . 808).

20. Appalachian Regional Development Act 
of 1965 (sec. 402, 79 Stat. 21; 40 U .S.C . App. 
402),

21. Health Services Research, Health 
Statistics, and Medical Libraries Act o f 1974 
(sec. 107, see sec. 306(h)(2) thereof, 83 Stat. 
3 7 0 , as amended by 90 Stat 378; 42 U.S.C. 
242m(h)(2)).22. Hospital Survey and Construction Act, as amended by the Hospital and Medical Facilities Amendments of 1964 (sec. 605(a)(5), 
78 Stat. 453; 42 U .S.C. 291e(a)(5)>.

23. Health Professions Education 
Assistance Act (sec. 303(b), 90 Stat. 2254; 42 
U .S.C . 293a(g)(l)(C); also sec. 308a, 90 Stat. 
2256,42 U .S.C . 293a(c)(7)jr

24. Nurse Training Act of 1964 (sec. 
941(a)(1)(C), 89 Stat. 364; 42 U .S.C . 296a(b)(5)).

25. Heart Disease, Cancer, and Stroke Amendments of 1965 {sec. 904, as added by sec. 2, 79 Stat. 928; 42 U.S.C. 299d(b)(4)).
26. Safe Drinking Water Act (sec. 2(a), see 

sec. 1450e thereof, 88 Stat. 1691; 42 U .S.C. 
300j-9(e)).

27. National Health Planning and 
Resources Act (sec. 4, see sec. 1604(b)(1)(H), 
88 Stat. 2261, 42 U .S.C . 300o-3(b)(l)(H)).

28. U.S. Housing Act of 1937, as amended and recodified (88 Stat. 667; 42 U.S.C. 1437j).
29. Demonstration Cities and Metropolitan Development Act of 1966 (secs. 110, 311, 503, 

1003, 80 Stat. 1259,1270,1277,1284; 42 U.S.C. 
3310; 12 U .S.C . 1715c; 42 U.S.C. 1437j).
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30. Slum clearance program: Housing Act of 
1949 (sec. 109, 63 Stat. 419, as amended: 42 
U .S.C. 1459).

31. Farm housing: Housing Act of 1964 
(adds sec. 516(f) to Housing Act of 1949 by 
sec. 503, 78 Stat. 797; 42 U .S.C. 1486(f)).

32. Housing Act of 1961 (sea 707, added by 
sec. 907, 79 Stat. 496, as amended; 42 U.S.C. 
1500C-3).

33. Defense Housing and Community 
Facilities and Services Act of i951 (sec. 310,
65 Stat. 307; 42 U .S.C. 1592i).

34. Special Health Revenue Sharing Act of 
1975 (sec. 303, see sec. 222(a)(5) thereof, 89 
Stat. 324; 42 U .S.C. 2689j(a)(5)).

35. Economic Opportunity Act of 1964 (sec. 
607, 78 Stat. 532; 42 U .S.C. 2947).

36. Headstart, Economic Opportunity, and 
Community Partnership Act of 1974 (sec. 11, 
see sec. 811 thereof, 88 Stat. 2327; 42 U.S.C. 
2992a).

37. Housing and Urban Development Act of 
1965 (sec. 707, 79 Stat. 492 as amended; 42 
U.S.C. 3107).

38. Older Americans Act of 1965 (sec. 502, 
Pub. L. 89-73, as amended by sec. 501, Pub. L  
93-29; 87 Stat. 50; 42 U .S.C. 3041a(a)(4)).

39. Public Works and Economic 
Development Act of 1965 (sec. 712, 79 Stat.
575 as amended; 42 U .S.C. 3222).

40. Juvenile Delinquency Prevention Act 
(sec. 1, 86 Stat. 536; 42 U .S.C. 3884).

41. New Communities Act of 1968 (sec. 
410.82 Stat. 516; 42 U.S.C. 3909).

42. Urban Growth and N ew  Community 
Development A ct of 1970. (sec. 727(f), 84 Stat. 
1803; 42 U .S .C . 4529).

43. Domestic Volunteer Service Act of 1973 
(sec. 406, 87 Stat. 410; 42 U .S.C. 5046).

44. Housing and Community Development 
Act of 1974 (secs. 110, 802(g), 83 Stat. 649, 724; 
42 U.S.C. 5310,1440(g)).

45. Developmentally Disabled Assistance 
and Bill of Rights Act (sec. 126(4), 89 Stat. 488; 
42 U .S.C. 6042(4); title I, sec. I l l ,  89 Stat. 491; 
42 U.S.C. 6063(b)(19)).

46. National Energy Conservation Policy 
Act (sec. 312, 92 Stat. 3254; 42 U .S.C. 6371j).

47. Public Works Employment Act of 1976 
(sec. 109, 90 Stat.1001; 42 U .S.C. 6708; also 
sec. 208,90 Stat. 1008; 42 U .S.C. 6728).

48. Energy Conservation and Production 
Act {sec. 45(h), 90 Stat. 1168; 42 U.S.C.
6881(h)).

49. Solid Waste Disposal Act (sec. 2, 90 
Stat. 2828; 42 U .S.C. 6979).

50. Rail Passenger Service Act of 1970 (sec. 
405d, 84 Stat. 1337; 45 U.S.C. 565(d)).

51. Urban Mass Transportation Act of 1964 
(sec. 10, 78 Stat. 307; renumbered sec. 13 by 
88 Stat. 715; 49 U.S.C. 1609).

52. Highway speed ground transportation 
study (sec. 6(b), 79 Stat. 893; 49 U.S.C.
1636(b)).

53. Airport and Airway Development Act 
of 1970 (sec. 22(b), 84 Stat. 231; 49 U.S.C. 
1722(b)).

54. Federal Civil Defense Act of 1950 (50 
U .S.C. App. 2281(i)).

55. National Capital Transportation Act of 
1965 (sec. 3(b)(4), 79 Stat; 40 U.S.C. 682(b)(4)).

Note.—Repealed Dec. 9,1969 and labor 
standards incorporated in sec. 1-1431 of the 
District of Columbia Code).

56. Model Secondary School for the Deaf 
Act (sec. 4, 80 Stat. 1027, Pub. L. 89-694, but 
not in the United States Code.

57. Delaware River Basin Compact (sec. 
15.1, 75 Stat. 714, Pub. L  87-328) (considered 
a statute for purposes of this part but not in 
the United States Code).

58. Energy Security Act (Sec. 175(c), Pub. L  
96-294, 94 Stat. 611; 42 U .S.C . 8701 note).

Appendix B

Boston Region
For the States of Connecticut, Maine, 

Massachusetts, New Hampshire, Rhode 
Island, and Vermont:

Assistant Regional Administrator for 
Wage-Hour, Employment Standards 
Administration, U.S. Department of Labor, 
JFK Federal Building, Government Center, 
Room 1612C, Boston, Massachusetts 02203 
(telephone: 617-223-5565).

New York Region
For the States of New Jersey and New York 

and for the Canal Zone, Puerto Rico, and the 
Virgin Islands:

Assistant Regional Administrator for 
Wage-Hour, Employment Standards 
Administration, U.S. Department of Labor, 
1515 Broadway, Room 3300, New York, New  
York 10036 (telephone: 212-399-5443).

Philadelphia Region
For the States of Delaware, Maryland, 

Pennsylvania, Virginia, and West Virginia, 
and the District of Columbia:

Assistant Regional Administrator for 
Wage-Hour, Employment Standards 
Administration, U.S. Department of Labor, 
Gateway Building, Room 15220, 3535 Market 
Street, Philadelphia, Pennsylvania 19104 
(telephone 215-596-1193).

Atlanta Region
For the States of Alabama, Florida,

Georgia, Kentucky, Mississippi, North 
Carolina, South Carolina, and Tennessee: 

Assistant Regional Administrator for 
Wage-Horn*, Employment Standards 
Administration, U.S. Department of Labor, 

,1371 Peachtree Street, N.E., Room 305, 
Atlanta, Georgia 30309 (telephone: 404-881- 
4801).

Chicago Region
For the States of Illinois, Indiana, Michigan, 

Minnesota, Ohio, and Wisconsin:
Assistant Regional Administrator for 

Wage-Hour, Employment Standards 
Administration, U.S. Department of Labor,
230 South Dearborn Street, 8th Floor,
Chicago, Illinois 60604 (telephone: 312-353- 
7249).~ y
Dallas Region ^

For the States of Arkansas, Louisiana, New  
Mexico, Oklahoma, and Texas:

Assistant Regional Administrator for 
Wage-Hour, Employment Standards 
Administration, U.S. Department of Labor,
555 Griffin Square Building, Young and 
Griffin Streets, Dallas, Texas 75202 
(telephone: 214-767-6891).

Kansas City Region
For the States of Iowa, Kansas, Missouri, 

and Nebraska:
Assistant Regional Administrator for 

Wage-Hour, Employment Standards

Administration, U.S. Department of Labor, 
Federal Office Building, Room 2000, 911 
Walnut Street, Kansas City, Missouri 64106 
(telephone: 816-374-5386).

Denver Region
For the Statens of Colorado, Montana, North 

Dakota, South Dakota, Utah, and Wyoming: 
Assistant Regional Administrator for 

Wage-Hour, Employment Standards 
Administration, U.S. Department of Labor, 
Federal Office Building, Room 1440,1961 
Stout Street, Denver, Colorado 80294 
(telephone: 304-837-4613).

San Francisco Region >
For the States of Arizona, California, 

Hawaii, and Nevada:
Assistant Regional Administrator for 

Wage-Hour, Employment Standards 
Administration, U.S. Department of Labor,
450 Golden Gate Avenue, Room 10353, San 
Francisco, California 94102 (telephone: 415- 
556-3592).

Seattle Region
For the States of Alaska, Idaho, Oregon, 

and Washington:
Assistant Regional Administrator for 

Wage-Hour, Employment Standards 
Administration, U.S. Department of Labor, 
Federal Office Building, Room 4141, 909 First 
Avenue, Seattle, Washington 98174 
(telephone: 206-442-1916).

Appendix C
Subject: Application O f The Standard O f  

Comparison "Projects O f A  Character 
Similar" Under The Davis-Bacon And 
Related Acts
The purpose of this memorandum is to set 

forth policies of the Wage and Hour Division 
with regard to the determination of “projects 
of a character similar to the contract work" 
for wage determination purposes. The 
guidelines contained in the memorandum are 
illustrative in nature. They should be used by 
the contracting agencies in selecting the 
proper schedule(s) of wage rates from the 
Federal Register and in instructing 
contractors regarding the application of 
multiple schedules, unless the Wage and 
Hour Division advises otherwise. This 
memorandum supersedes All Agency 
Memorandum No. 68 (July 19,1966), No. 130 
(March 17,1978), and No. 131 (July 14,1978).

The Davis-Bacon and related Acts require 
the Secretary of Labor to determine the 
prevailing wage rates for corresponding 
classes of laborers and mechanics on projects 
in the area which are of a "character similar” 
to the proposed contract work to which the 
determination will be applied. The 
Department’s Wage Appeals Board in a 
decision specifically relating to high-rise 
apartment buildings (WAB Case No. 76-11, 
dated January 27,1977) stated:

“The test of whether a project is of a 
character similar to another project refers to 
the nature of the project itself in a 
construction sense, not to whether union or 
nonunion wages are paid or whether union or 
nonunion workers are employed. Since the 
1935 amendments to the Davis-Bacon Act, the 
statutory focus has always been on the
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character of the project itself rather than on 
who was~ employed on the project or how 
much he or she was being paid.”

Again, in a decision relating to a water 
treatment plant project (WAB Case No. 77- 
20, dated September 30,1977},. the Board 
stated: "When it is clear from the nature of 
the project itself in a construction sense that 
it is to be categorized as either building, 
heavy,, or highway construction: it is not 
necessary to resort to an area practice survey 
to determine the appropriate categorization 
of the project.”

Where the proper category of construction 
is not clear, however,, the Board has advised 
that the wages being paid may be considered 
to determine the appropriate category of 
construction, together with other 
characteristics, such as construction 
techniques, material and equipment used, 
and skills called for. W AB Case No. 77-23, 
dated December 30,1977.

Generally, construction projects are 
classified as either Building, Heavy, Highway 
or Residential.1 However, separate wage rate 
schedules are applied where a project 
includes structures in more than one category 
and the amount of construction in each 
category is substantial, either in relation to 
the overall project (approximately 20 percent 
or more of total project cost) or in dollar 
amount (approximately $250,000 or more). 
Separate schedules are common, for example, 
for water and sewage treatment plants, 
which generally include both buildings and 
non-building structures. On the other hand, 
water and sewer lines and paving on building 
projects are generally only incidental to a 
project, and therefore separate schedules are 
not ordinarily issued.8

Below are descriptions of the four major 
categories of construction, together with an 
illustrative list of the kinds of projects which 
are generally included within each category:

Building Construction
Building construbtion generally is the 

construction of sheltered enclosures with 
walk-in access for the purpose of housing 
persons, machinery, equipment, or supplies. It 
includes all construction of such structures, 
the installation of utilities and the installation 
of equipment, both above and below grade 
level, as well as incidental grading, utilities ~

1 For wage determination purposes, a project generally consists of all constructioti necessary to complete a facility regardless of the number of contracts involved, so long as all contracts awarded are closely related in purpose, time and place. For example, demolition or site work preparatory to building construction is considered a part of the building project’for wage determination purposes. In contrast, because of the extensive size of a rapid rail system or a highway, which is built over a period of years, each segment is considered a separate project. See M ARTA, WAB Case No. 75-5, dated October 16,1975. Similarly, a rest area on a highway is considered a separate project.
2 In certain areas of the country different wage rates are paid for incidental paving and utilities than for the remainder of a building project. Accordingly, in such areas the Wage and Hour Division issues the rates which are paid on such work on building projects. See WAB Case No. 77- 19, dated December 30,1977.

and paving. Additionally, such structures 
 ̂ need not be “habitable” to be building 

construction. The installation of heavy 
machinery and/or equipment does not 

•generally change the project’s character a9 a 
building.

Examples
Alterations and additions to buildings 

1 Apartment buildings (5 stories and above) 
Arenas (enclosed)
Auditoriums
Automobile parking garages
Banks and financial buildings
Barracks
Churches
City halls
Civic centers
Commercial buildings
Court houses
Detention facilities
Dormitories
Farm buildings
Fire stations
Hospitals
Hotels.
Industrial buildings
Institutional, buildings
Libraries
Mausoleums
Motels
Museums
Nursing and convalescent facilities 
Office buildings 
Out-patient clinics
Passenger and freight terminal buildings
Police stations
Post offices
Power plants
Prefabricated buildings
Remodeling buildings
Renovating buildings
Repairing buildings
Restaurants
Schools
Service stations 
Shopping centers 
Stores
Subway stations
Theaters
Warehouses
Water and sewage treatment plants 

(buildings only)

Residential Construction
Residential projects for Davis-Bacon 

purposes are those involving the 
construction, alteration, or repair of single 
family houses, or apartment buildings of no 
more than four (4) stories in height. This . 
includes all incidental items such as site 
work, parking areas, utilities, streets and 
sidewalks.

Examples
Town or row houses
Apartment buildings (4 stories or less)
Single family houses 
Mobile home developments 
Multi-family houses 
Married student housing

Heavy Construction
Heavy projects are those projects that are 

not properly classified as'either ’’building” , 
"highway” , or “residential” . Unlike these

classifications, heavy construction is not a 
homogeneous classifica tion. Because o f  this 
catch-all nature, projects within the: heavy 
classification may sometimes bè 
distinguished on the basis of their particular 
project characteristics, and separate 
schedules issued. For example, separate 
schedules may be issued' for dredging 
projects, water and sewer line projects, dams, 
major bridges, and flood control projects.

Examples 
Antenna towers
Bridges (bascule, suspension and spandrel 

arch bridges; bridges designed for 
commercial navigation; bridges involving 
marine construction; and other major 
bridges)

Breakwaters
Caissons (other than building or highway)
Canals
Channels
Channel cut-offs
Chemical complexes or facilities (other than 

buildings)
Cofferdams 
Coke ovens 
Dams 
Dikes 
Docks
Drainage projects 
Dredging projects 
Electrification projects (outdoor)
Flood control projects
Industrial incinerators (other than building)
Irrigation projects
Jetties
Kilns
Land drainage (not incidental to other 

construction)
Land leveling (not incidental to other 

construction)
Land reclamation 
Levees
Locks, waterways
Oil refineries (other than buildings)
Pipe lines 
Ponds
Pumping stations (prefabricated drop-in 

units)
Railroad construction
Reservoirs
Revetments
Sewage collection and disposal lines 
Sewers (sanitary, storm, etc.)
Shoreline maintenance 
Ski tows 
Storage tanks 
Swimming pools (outdoor)
Subways (other than stations and buildings)
Tipples
Tunnels
Unsheltered piers and wharves 
Viaducts (other than highway)
Water mains 
Waterway construction 
Water supply lines (not incidental to 

building)
Water and sewage treatment plants (other 

than buildings)
Wells

Highway Construction
Highway projects include the construction, 

alteration or repair of roads, streets,
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highways, runways, taxiways, alleys, trails, 
paths, parking areas, and other similar 
projects not incidental to building or heavy 
construction.

Exam ples

Alleys
Base courses 
Bituminous treatments 
Bridle paths 
Concrete pavement 
Curbs
Excavation and embankment (for road 

construction)
Fencing (highway)
Grade crossing elimination (overpasses or 

underpasses)
Guard rails on highway 
Highway signs
Highway bridges (overpasses; underpasses;

grade separation)
Medians 
Parking lots 
Parkways
Resurfacing streets and highways
Roadbeds
Roadways
Runways
Shoulders
Stabilizing courses
Storm sewers incidental to road construction
Street Paving
Surface courses
Taxiways
Trails

Unless the Wage and Hour Division 
advises otherwise, as set forth below, the 
descriptions and classifications above are to 
be utilized by contracting agencies in

selecting the appropriate wage schedule from 
the Federal Register and in determining the 
application of multiple schedules issued by 
the Wage and Hour Division. The advertised 
and contract specifications should identify as 
specifically as possible the structures to 
which the schedule applies and only the 
appropriate schedule(s) from the Federal 
Register should be incorporated into the 
specifications. Where multiple schedules are 
issued for a project by the Wage and Hour 
Division, they are to be utilized in the 
specifications and any applicable instructions 
regarding their use are to be observed.

To ensure that appropriate schedules are 
issued by the Wage and Hour Division, 
contracting agencies are reminded of their 
responsibility to provide a sufficiently 
detailed description of the project to enable 
the Wage and Hour Division to determine the 
character of the project. If structures in more 
than one category of construction are 
involved, such structures should be 
identified, together with an estimate of the 
cost of those structures in dollar amounts and 
in relation to total project cost.

Furthermore, contracting agencies have the 
authority only in the first instance to 
designate the appropriate wage schedule(s) 
from the Federal Register and, in the absence 
of instructions from the Wage and Hour 
Division, to determine the application of 
multiple schedules issued by the Wage and 
Hour Division in project wage 
determinations. It is recognized that in 
individual cases or with respect to specific 
areas of the country, application of these 
guidelines may not be appropriate, such as 
where the category of construction is not 
clear and a definitive area practice has

developed. For example, major bridges are 
ordinarily heavy construction, but have 
attributes of both heavy and highway 
construction; accordingly, area practice will 
determine whether heavy rates, highway 
rates, or a combination thereof, are 
applicable to a project. Similarly, pumping 
stations vary greatly in sophistication and 
construction techniques, requiring close 
examination.

In any instance where a contracting agency 
has a question regarding application of the 
guidelines to a specific case, or where a 
question is raised by interested parties 
concerning the appropriate schedule(s) to be 
applied to a contract, the question is to be 
referred to the Wage and Hour Division. This 
referral should include a complete 
description of the project, any evidence 
available regarding area practice of wages 
paid on similar projects, comments by 
interested parties which may have been 
submitted to the agency, and the agency’s 
own view.

Agencies are advised that the U.S. Court of 
Appeals for the Fifth Circuit has ruled that 
where a party has objected to a Federal 
agency’s application of a general wage 
determination to a project, the question must 
be submitted to the Department of Labor 
pursuant to the regulations, 29 CFR 5.13, and 
bid opening cannot proceed until the dispute 
is resolved by the Secretary. North Georgia 
Building and Construction Trades, supra. The 
Wage and Hour Division will endeavor to 
cooprate with the contracting agencies in 
acting expeditiously with a view towards 
procurement deadlines.[FR Doc. 81-23735 Filed 8-13-81; 8:45 am]
BILLING CODE 4S10-27-M
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DEPARTMENT OF LABOR

Wage and Hour Division, Employment 
Standards Administration

29 CFR Part 5

Labor Standards Provisions Applicable 
to Contracts Covering Federally 
Financed and Assisted Construction 
(Also Labor Standards Provisions 
Applicable to Nonconstruction 
Contracts Subject to the Contract 
Work Hours and Safety Standards Act)

AGENCY: Wage and Hour Division, 
Employment Standards Administration, 
Labor.
ACTION: Proposed rule.

SUMMARY: This document is a proposal 
to revise Regulations on labor standards 
covering federally financed and assisted 
construction and contracts subject to the 
Contract Work Hours and Safety 
Standards Act, Part 5, Subpart A . These 
regulations are issued pursuant to the 
Secretary’s authority under 
Reorganization Plan No. 14 of 1950 and 
40 U .S.C. 276c. Changes ¿re proposed in 
the contract labor standards clauses 
which are required to be included in 
such construction contracts to eliminate 
the requirement that contractors and 
subcontractors submit weekly payrolls 
to the appropriate Federal agencies and 
to provide for the increased use of 
helpers whenever they are utilized in the 
area.
DATES: Comments (three copies) must be 
received on or before October 13,1981. 
ADDRESS: Comments should be sent to 
William M. Otter, Administrator, Wage 
and Hour Division, Employment 
Standards Administration, U.S. 
Department of Labor, Room S-3502, 200 
Constitution Avenue, NW ., Washington, 
D.C. 20210
FOR FURTHER INFORMATION CONTACT: 
William M. Otter, Administrator, Wage 
and Hour Division, Employment 
Standards Administration, U.S. 
Department of Labor, Room S-3502, 200 
Constitution Avenue, NW ., Washington, 
D.C. 20210, Telephone: 202-523-8305. 
SUPPLEM ENTARY INFORMATION: On 
December 28,1979, a proposal was 
published in the Federal Register (44 FR 
77080) to make certain revisions to 
Subpart A  of Regulations, 29 CFR Part 5, 
Labor Standards Provisions Applicable 
to Contracts Covering Federally 
Financed and Assisted Construction 
(Also Labor Standards Provisions 
Applicable to Nonconstruction 
Contracts Subject to the Contract Work 
Hours and Safety Standards Act). The 
purpose of these changes was to revise, 
update, and clarify this subpart. 

Interested persons were afforded the

opportunity to submit comments to the 
Wage and Hour Division within 60 days 
after publication of the notice in the 
Federal Register. Subsequently, on 
February 15 and April 1,1980, notice 
was given in the FederaLRegister 
extending the dates for submission of 
comments to March 27 and May 27,
1980, respectively. On January 16,1981, 
this regulation was published in the 
Federal Register (46 FR 4380) as a final 
rule with a scheduled effective date of 
February 17,1981. However, pursuant to 
the President’s Memorandum of January
29,1981, the Department published a 
notice in the Federal Register on 
February 6,1981 (46 FR 11253), delaying 
implementation of this regulation until 
March 30,1981. The Department 
subsequently delayed the 
implementation of this regulation until 
August 15,1981 in order to permit 
reconsideration pursuant to Executive 
Order 12291. See 46 FR 18973 (March 27, 
1981); 46 FR 23739 (April 28,1981); 46 FR 
33514 (June 30,1981); and 46 FR 36140 
(July 14,1981).

During this period, the Department 
conducted a thorough review of'this 
regulation and has made appropriate 
proposed changes to the published rule 
as contained in this document. 
Accordingly, this regulation is being 
postponed by separate document until 
action is taken on this proposal. It has 
been concluded, in accordance with 
Executive Order 12291, that the 
proposed changes are the most cost 
effective alternative consistent with the 
purpose of the statute.

The regulations proposed today would 
not appear to require a regulatory 
impact analysis under the Executive 
Order since these changes will result in 
substantial cost savings annually for 
both contractors and the government 
while still assuring protection of local 
wage rates and practices, and effective 
enforcement of the Act. Because of the 
importance to the government and the 
public of the issues involved, the 
Department has, nevertheless, 
concluded that the regulation should be 
deemed a “major” rule for purposes of 
Executive Order 12291. The 
Department’s initial regulatory impact 
analyis and the initial regulatory 
flexibility analysis assessing the impact 
of the proposed changes on small 
entities, as required by the Regulatory 
Flexibility Act, are summarized after the 
discussion below of the proposed 
changes.

Section 5.2(1), defining “site of the 
work”, would be revised for 
clarification.

Section 5.2(n)(4) would be revised to 
provide a general definition of semi
skilled “helper” , and § 5.5(a)(4)(iv) 
would be revised to add a provision

setting forth the conditions under which 
helpers wil be permitted to work on 
Federal or Federally assisted projects. A  
revision in § 5.5(a)(l)(ii) would permit a 
helper classification to be established 
through the conformance process where 
the classification is utilized in the area, 
but is not listed on the wage 
determination.

These revisions have been proposed 
to reflect the industry practice of 
employing semi-skilled workers on 
construction projects. However, to 
protect against possible abuse, the 
regulation would prohibit use of 
journeymen as helpers and restrict the 
ratio of helpers to journeymen to one 
similar to that permitted under 
apprenticeship programs.

Section 5.5(a)(2) would be revised to 
make it clear that where the 
subcontractor has violated the Act, 
withholding from other contracts can 
only be taken from other contracts with 
the same prime contractor, rather than 
other contracts with the same 
subcontractor.

Section 5.5(a)(3)(ii) would be revised 
to eliminate the requirement that the 
contractor submit weekly a copy of all 
payrolls to the appropriate Federal 
agency, but would retain the 
requirement in accordance with the 
Copeland Act that the contractor submit 
weekly a certified “ Statement of 
Compliance” . After detailed review of 
the Copeland Act (40 U .S.C. 276c, as 
amended) and reconsideration of the 
regulation in accordance with the 
Paperwork Reduction Act, the 
Department has determined that the 
statutory requirement to furnish weekly 
a statement with respect to the wages 
paid each employee during the 
preceding week can be satisfied by a 
weekly submission of a statement 
certifying compliance. This change is in 
keeping with the Administration’s 
objective of reducing reporting burdens 
imposed on the public, and is in 
recognition of the fact that the payrolls 
are often not examined by certain 
Federal agencies. However, the 
proposed regulation also would require 
that the payrolls be submitted upon 
request to permit agencies without on
site investigative staff to require 
submission on a periodic basis, or 
during investigations if payrolls are not 
available in the locality where the work 
is performed. To ensure the continued 
effectiveness of the Copeland Anti- 
Kickback Act, the proposed regulation 
makes it Clear that failure to comply 
with this provision may be a basis for 
debarment.

Because of the importance the 
Department places on occupational 
training and the impact of such training
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on job opportunities for youth, women, 
and minorities, the responsibility for 
approval of trainee programs under the 
Act is being placed at the highest level 
of the Department’s appropriate changes 
and deletions are made in § § 5.2(n)(2), 
5.5(a)(4)(ii), 5.16, 5.17, and 5.18.

Summary of Preliminary Regulatory 
Impact and Regulatory Flexibility 
Analysis

The Department has prepared its 
preliminary regulatory impact analysis 
to identify and quantify the cost impact 
of the proposed changes and various 
alternatives that were explored and to 
inform the public of the economic 
considerations behind these proposed 
revisions in accordance with Executive 
Order 12291.

The new proposal must also consider 
the Regulatory Flexibility Act of 1980. 
This Act requires agencies to prepare 
regulatory flexibility analyses and to 
develop flexible alternatives whenever 
possible in drafting regulations that will 
have “a significant economic impact on 
a substantial number of small entities.” 
The following analysis meets the 
requirements set forth for assessing the 
economic impact of the proposed 
changes in the Davis-Bacon regulations 
on small entities as required under the 
regulatory Flexibility Act.

A . Cost Savings from Eliminating 
W eekly Payroll Submissions. Current 
DOL regulations in 29 C.F.R. Part 5 
require contractors to submit a 
statement of compliance together with a 
copy of the weekly payroll to assure 
compliance with the Copeland Act. 
Contractors have raised numerous 
concerns that the requirements for 
weekly submissions of payroll records 
imposed substantial administrative 
burdens on contractors, while 
contributing little to enforcement of the 
Davis-Bacon Act.

The January 16 regulation made it 
clear that contractors were allowed to 
submit payroll records in any form, 
thereby eliminating the costs of 
transcribing payroll data onto the 
optional government forms. The 
proposed regulations goes even 
further—eliminating payroll submissions 
entirely, requiring only a weekly 
certified “Statement of Compliance” .
The proposed regulation thus conforms 
with the recommendations of two study 
groups of the Commission on 
Government Procurement.* The 
Department also considered eliminating 
all weekly submissions, but concluded 
that the Copeland act requires that 
contractors submit each week a

*See GAO, The Davis-Bacon Act Should be 
Repealed, April 1979, pp. 78-82.

statement on the wages paid to each 
employee during the preceding week.

While we have made no independent 
estimate of the administrative costs 
associated with this provision due to 
data limitations, several estimates of the 
costs of compliance with Davis-Bacon 
and Copeland Act reporting 
requirements are available.

A  previous DOL estimate uses a 5.5 
million estimate of the annual burden 
hours for compliance with the 
Paperwork Reduction Act. Assuming a 
$5.00 hourly wage rate for a bookkeeper 
for these burden hours, this procedure 
produces a $27.5 million estimate of the 
costs of Davis-Bacon reporting 
requirements.

A  second estimate comes from a 1972 
survey by the Associated General 
Contractors of America (AGC) of its 
membership to estimate the 
administrative costs of the payroll 
reporting requirements of the Davis- 
Bacon Act. Thirty-four respondents 
reported estimates of administrative 
costs per million dollars of contract 
price. On the basis of this information, 
A G C  estimated that .5 percent of the 
overall cost of Davis-Bacon contracts 
was accounted for by the payroll 
reporting and recordkeeping 
requirements. Applying this estimate to 
the F Y 1982 estimated value of Federal 
constuction of $30.3 billion yields an 
annual cost saving of nearly $152 
million.

This study provides an upperbound 
estimate of the resulting cost savings 
since it includes other recordkeeping 
items such as the maintenance and 
storage of detailed payrolls on each 
employee for specified time periods and 
the prominent posting of wages paid 
each worker at their work site.
However, the costs of weekly payroll 
submissions were certainly a large 
component of these administrative 
costs. Moreover, on the basis of G A O ’s 
estimate of about 600,000 prime and 
subcontracts annually, this estimate 
translates into about $250 per contract, a 
not unreasonable estimate of the costs 
of compliance with this provision.
G A O ’s estimate which is based on this 
survey adjusts the A G C  figure 
downward to $100 million to reflect the 
likely survey biases. This appears to be 
an appropriate estimate of the likely 
reduction in administrative costs from 
eliminating the weekly payroll 
submissions.

Much of these cost savings would be 
passed on to the 53,665 smaller 
contractors with fewer than 20 
employees involved in construction 
work. These small contractors account 
for 56 percent of government 
contractors, but only about 15 percent of

government-owned construction 
receipts. Since the A G C  survey 
indicated that administrative costs were 
relatively higher for these small 
contractors, we used both percentages 
to estimate the impact of eliminating 
weekly payroll submissions on smaller 
contractors. The resulting estimated cost 
savings to these small contractors range 
from $15 million to $56 million annually.

B. Cost Impact o f the Expanded 
Issuance o f Sem i-Skilled  
Classifications. The Department has 
long permitted exceptions from 
predetermined Davis-Bacon rates set for 
a craft classification for apprentices and 
trainees who are in approved programs. 
The Department has also recognized a 
helper classification in some areas 
under certain well-defined situations 
where (1) it constitutes a separate and 
distinct class of workers (i.e., the scope . 
of duties of the helper is defined and can 
be differentiated from journeyman 
duties); (2) the particular helper 
classification prevails in the area; and
(3) the helper is not used as an informal 
apprentice or trainee.

During its review, the Department 
concluded that the current regulations 
regarding semi-skilled crafts do not 
adequately reflect local practices in the 
construction industry, in particular, the 
widespread use of helpers, to perform 
certain craft tasks. For example, the 
1976-1977 BLS survey of large 
metropolitan areas found that among 
non-union construction firms, the ratio 
of helpers to journeymen ranged from 
.35 for carpenters to .86 for bricklayers. 
The wage differences were also large—  
the average wage of helpers ranged from 
58 percent (bricklayers) to 68 percent 
(carpenters) of that of journeymen.

The proposed regulation would 
expand the use of nonjourneymen in 
Davis-Bacon construction by issuing 
helper classifications on all wage 
determinations when they can be 
identified in the locality and by 
permitting conformance of helpers. 
Helpers would be broadly defined in the 
regulation, and permitted in a ratio of 
one helper to five journeymen. These 
changes should result in substantial cost 
savings by allowing contractors 
increased flexibility in their work 
assignments to use less-costly semi
skilled workers instead of journeymen.

The precise impact of the proposed 
changes on construction costs cannot be 
estimated with available data. Most 
importantly, while information exists on 
the relative wages of journeymen and 
helpers, there is no corresponding data 
on their relative productivities with 
which to measure the change in labor 
costs. As a result, we must again use
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wage differences to proxy these 
construction costs differences.

The Department used a different 
approach to estimate the wage impact of 
eliminating current restrictions on the 
issuance of helper rates. In order to 
calculate the potential wage savings, we 
tried to predict how the proposed 
revisions would alter the relative 
demand for helpers (in place of 
journeymen). The estimated additional 
number of helpers expected on Davis- 
Bacon projects was multiplied by an 
estimate of the difference in wages paid 
helpers and journeymen and average 
hours worked annually (1535 hours) in 
the construction industry to derive an 
estimate of the aggregate wage savings.

To derive an estimate of the mix of 
helpers and journeymen we assumed 
that once the current restrictions are 
lifted, the ration of helpers to 
journeymen on Davis-Bacon 
construction projects would be identical 
to that found overall in construction 
(excluding single-family residential 
construction). Several estimates of this 
ratio are available from various 
published sources. We used a ratio 
derived from BLS survey data of large 
metropolitan areas indicating that one 
helper is hired for every seventeen 
journeymen. However, since this 
particular sample is heavily unionized 
(in the union sector, relatively fewer 
helpers are utilized), we also used a 1:10 
ration as an alternative estimate.

These ratios help us calculate the 
additional helpers expected. Applying 
these ratios to the universe of current 
journeymen on Davis-Bacon projects 
(estimated at 651,000) would indicate 
about 38,409 (or alternatively 65,100) 
additional helpers on such construction, 
under the proposed changes. Our 
estimates of the resulting cost savings 
from increased recognition of helpers 
were obtained by multiplying the 
number of additional helpers by the 
average hours worked in a year (1535) 
and various estimates of the wage 
differential between helpers and 
journeymen from available sources. The 
estimated cost savings assuming a 1:17 
ratio range from about $203 million to 
nearly $410 million. With the lower 1:10 
ratio, the corresponding estimates range 
as high as $695 million. The average 
estimate based on these ranges is about 
$450 million.

C. Summary. The proposed revisions 
discussed above, in conjunction with the 
changes proposed to Part 1 of the Davis- 
Bacon rules (e.g. a change in the 
definition of “prevailing rate”) will 
result in substantial cost savings 
annually of $670 million for both 
contractors and the government while 
still assuring protection of local wage

rates and practices. The changes will 
have a substantial beneficial impact on 
small contractors.

Copies of the complete analysis may 
be obtained form the Deputy 
Administrator, Wage and Hour Division, 
U.S. Department of Labor, 200 
Constitution Avenue N.W ., Washington,
D.C. 20210. The Department requests 
comments and additional information on 
all economic assumptions used in the 
analysis as well as any alternative 
suggestions designed to achieve the 
objectives of Executive Order 12291 at 
lower costs.

Accordingly, it is proposed to revise 
Subpart A  of Part 5 as set forth below:

Signed at Washington, D.C. on this 11th 
day of August, 1981.
Raymond j. Donovan,
Secretary o f Labor.
Robert B. Collyer,
Deputy Under Secretary for Employment 
Standards.

PART 5—LABOR STANDARDS 
PROVISIONS APPLICABLE TO 
CONTRACTS COVERING FEDERALLY 
FINANCED AND ASSISTED 
CONSTRUCTION (ALSO LABOR 
STANDARDS PROVISIONS 
APPLICABLE TO NONCONSTRUCTION 
CONTRACTS SUBJECT TO THE 
CONTRACT WORK HOURS AND 
SAFETY STANDARDS ACT)
Subpart A—Davis-Bacon and Related Acts 
Provisions and Procedures
Sec.
5.1 Purpose and scope.
5.2 Definitions.
5.3 [Reserved]
5.4 [Reserved]
5.5 Contract provisions and related matters.
5.6 Enforcement.
5.7 Reports to the Secretary of Labor.
5.8 Liquidated damages under the Contract 

Work Hours and Safety Standards Act.
5.9 Suspension of funds. ~
5.10 Restitution, criminal action. .
5.11 Department of Labor hearings.
5.12 Debarment proceedings.
5.13 Rulings and interpretations.
5.14 Variations, tolerances, and exemptions 

from Parts 1 and 3 of this subtitle and 
this part.

5.15 Limitations, variations, tolerances, and 
exemptions under the Contract Work 
Hours and Safety Standards Act.

5.16 Training plans approved or recognized 
by the Department of Labor prior to 
August 20,1975.

5.17 Withdrawal of approval of a training 
program.

* * * * *

Authority: 40 U .S.C. 276a-276a-7; 40 U .S.C. 
276c; 40 U .S.C. 327-332; Reorganization Plan 
No. 14 of 1950, 5 U .S.C . Appendix; 5 U.S.C.
301; and the statutes listed in section 5.1(a) of 
this part

§ 5.1 Purpose and scope.

(a) The regulations contained in this 
part are promulgated under the 
authority conferred upon the Secretary 
of Labor by Reorganization Plan No. 14 
of 1950 and the Copeland Act in order to 
coordinate the administration and 
enforcement of the labor standards 
provisions of each of the following acts 
by the Federal agencies responsible for 
their administration and of such 
additional statutes as may from time to 
time confer upon the Secretary of Labor 
additional duties and responsibilities 
similar to those conferred upon the 
Secretary of Labor under Reorganization 
Plan No. 14 of 1950:

1. The Davis-Bacon Act (sec. 1-7, 46 Stat. 
1949, as amended; Pub. L. 74-403, 40 U .S.C  
276a-276a-7).

2. Copeland Act (40 U .S.C. 276c).
3. The Contract Work Hours and Safety

Standards Act (40 U .S.C. 327-332). ^
4. National Housing Act (sec. 212 added to

c. 847, 48 Stat. 1246, by sec. 14, 53 Stat. 807; 12 
U .S.C . 1715c and repeatedly amended).

5. Housing Act of 1950 (college housing) 
(amended by Housing Act of 1959 to add 
labor provisions, 73 Stat. 681; 12 U .S.C. 
1749a(f)).

6. Housing Act of 1959 (sec. 401(f) of the 
Housing Act of 1950 as amended by Pub. L. 
88-372, 73 Stat. 681; 12 U .S.C. 1701q(c)(3)).

7. Commercial Fisheries Research and 
Development A c t o f 1964 (sec. 7, 78 Stat. 199; 
16 U .S .C . 779e(b)).

8. Library Services and Construction Act 
(sec. 7(a), 78 Stat. 13; 20 U .S.C. 355c(a)(4), as 
amended).

9. National Technical Institute for the D eaf 
A c t (sec. 5(b)(5), 79 Stat. 126; 20 U .S .C . 
684(b)(5)).

10. National Foundation on the Arts and  
Humanities A c t of 1965 (sec. 5(k), 79 Stat. 846 
as amended; 20 U .S .C . 954(j)),

11. Elementary and Secondary Education 
A ct of 1965 as amended by Elementary and 
Secondary and other Education Amendments 
of 1969 (sec. 423 as added by Pub. L. 91-230, 
title IV, sec. 401(a)(10), 84 Stat. 169, and 
renumbered sec. 433, by Pub. L. 92-318; title 
HI, sec. 301(a)(1), 86 Stat 326; 20 U .S.C. 
1232(b)). Under the amendment coverage is 
extended to all programs administered by the 
Commissioner of Education.

12. The Federal-Aid Highway Act of 1956 
(sec. 108(b), 70 Stat. 378, recodified at 72 Stat. 
895; 23 U .S.C . 113, as amended), see 
particularly the amendments in the Federal- 
Aid Highway Act of 1968 (Pub. L. 90-495, 62 
Stat. 815).

13. Indian Self-Determination and 
Education Assistance Act (sec. 7, 88 Stat.
2205; 25 U .S.C . 450e).

14. Indian Health Care Improvement Act 
(sec. 303(b), 90 Stat. 1407; 25 U .S.C. 1633(b)).

15. Rehabilitation Act of 1973 (sec. 306(b)(5) 
87 Stat. 384, 29 U.S.C. 776(b)(5)).

16. Comprehensive Employment and 
Training A ct of 1973 (sec. 606, 87 Stat. 880, 
renumbered sec. 706 by 88 Stat. 1845; 29 
U .S .C . 986; also sec. 604, 88 Stat. 1846; 29 
U .S .C . 964(b)(3)).
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17. State and Local Fiscal Assistance Act 
of 1972 (sec. 123(a)(6), 86 Stat. 933; 31 U.S.C. 
1246(a)(6)).

18. Federal Water Pollution Control Act 
(sec. 513 of sec. 2, 86 Stat. 894; 33 U .S.C . 1372).

19. Veterans Nursing Home Care Act of
1964 (78 Stat. 502, as amended; 38 U .S.C. 
5035(a)(8)).

20. Postal Reorganization Act (sec. 
410(b)(4)(C); 84 Stat. 726 as amended; 39 
U .S.C. 410(b)(4)(C)).

21. National Visitors Center Facilities Act 
of 1966 (sec. 110, 32 Stat. 45; 40 U .S.C. 808).

22. Appalachian Regional Development Act 
of 1965 (sec. 402, 79 Stat. 21; 40 U .S.C. App. 
402).

23. Health Services Research, Health 
Statistics, and Medical Libraries Act of 1974 
(sec. 107, see sec. 308(h)(2) thereof, 88 Stat. 
370, as amended by 90 Stat 378; 42 U .S.C. 
242m(h)(2)).

24. Hospital Survey and Construction Act, 
as amended by the Hospital and Medical 
Facilities Amendments of 1964 (sec. 605(a)(5), 
78 Stat. 453; 42 U .S.C. 291e(a)(5)).

25. Health Professions Educational 
Assistance Act (sec. 303(b), 90 Stat. 2254; 42 
U .S.C. 293a(g)(l)(C); also sec. 308a, 90 Stat. 
2258, 42 U .S.C. 293a(c)(7)).

26. Nurse Training Act of 1964 (sec. 
941(a)(1)(C), 89 Stat. 384; 42 U .S.C. 296a(b)(5)).

27. Heart Disease, Cancer, and Stroke 
Amendments of 1965 (sec. 904, as added by 
sec. 2, 79 Stat. 928; 42 U .S .C . 299d(b)(4)).

28. Safe Drinking Water Act (sec. 2(a) see 
sec. 1450e thereof, 88 Stat. 1691; 42 U.S.C. 
300j-9(e)).

29. National Health Planning and 
Resources Act (sec. 4, see sec. 1604(b)(1)(H), 
88 Stat. 2261, 42 U .S.C. 300o-3(b)(l)(H)).

30. U .S . Housing A c t of 1937, as amended 
and recodified (88 Stat. 667; 42 U .S .C . 1437j).

31. Demonstration Cities and Metropolitan 
Development Act of 1966 (secs. 110, 311, 503, 
1003, 80 Stat. 1259,1270,1277,1284; 42 U.S.C. 
3310; 12 U .S.C. 1715c; 42 U .S.C. 1437j).

32. Slum clearance program: Housing Act of 
1949 (sec. 109, 63 Stat. 419, as amended; 42 
U .S.C. 1459).

33. Farm housing: Housing Act of 1964 
(adds sec. 516(f) to Housing Act of 1949 by 
sec. 503, 78 Stat. 797; 42 U .S.C. 1486(f)).3 4 . Housing A ct of 1961 (sec. 7 0 7 , added by 
sec. 9 0 7 , 79 Stat. 4 9 6 , as amended; 42 U .S .C . 1 5 0 0 C -3 ).

35. Defense Housing and Community 
Facilities and Services A ct of 1951 (sec. 310, 
65 Stat. 307; 42 U .S .C . 1592i).

36. Special Health Revenue Sharing Act of 
1975 (sec. 303, see sec. 222(a)(5) thereof, 89 
Stat 324; 42 U .S.C. 2689j(a)(5)).

37. Economic Opportunity Act of 1964 (sec. 
607, 78 Stat. 532; 42 U .S.C. 2947).

38. Headstart, Economic Opportunity, and 
Community Partnership Act of 1974 (sec. 11, 
see sec. 811 thereof, 88 Stat. 2327; 42 U.S.C. 
2992a).

39. Housing and Urban Development Act of
1965 (sec. 707, 79 Stat. 492 as amended; 42 
U .S .C . 3107).

40. Older Americans Act of 1965 (sec. 502, 
Pub. L. 89-73, as amended by sec. 501, Pub. L. 
93-29; 87 Stat. 50; 42 U .S.C. 3041a(a)(4)).

41. Public Works and Economic 
Development Act of 1965 (sec. 712; 79 Stat.
575 as amended; 42 U .S.C. 3222).

42. Juvenile Delinquency Prevention Act 
(sec. 1, 86 Stat. 536; 42 U .S.C. 3884).

43. New Communities Act of 1968 (sec. 410,
82 Stat. 516; 42 U.S.C. 3909).

44. Urban Growth and New Community 
Development Act of 1970 (sec. 727(f), 84 Stat. 
1803; 42 U .S.C. 4529).

45. Domestic Volunteer Service Act of 1973 
(sec. 406, 87 Stat. 410; 42 U .S.C. 5046).

46. Housing and Community Development 
Act of 1974 (secs. 110, 802(g), 88 Stat. 649, 724;
42 U .S.C. 5310,1440(g)).

47. Developmentally Disabled Assistance 
and Bill of Rights Act (sec. 126(4), 89 Stat. 488; 
42 U .S.C. 6042(4); title L sec. I l l ,  89 Stat. 491;
42 U .S.C . 6063(b)(19)).

48. National Energy Conservation Policy 
Act (sec. 312, 92 Stat. 3254; 42 U .S.C . 6371j).

49. Public Works Employment Act of 1976 
(sec. 109, 90 Stat. 1001; 42 U .S.C. 6708; also 
sec. 208,90 Stat. 1008; 42 U .S.C. 6728).

50. Energy Conservation and Production 
Act (sec. 451(h), 90 Stat. 1168; 42 U.S.C.
6881(h)).

51. Solid Waste Disposal Act (sec. 2, 90 
Stat. 2823; 42 U .S.C . 6979).

52. Rail Passenger Service Act of 1970 (sec. 
405d, 84 Stat 1337; 45 U .S.C. 565(d)).

53. Urban Mass Transportation Act of 1964 . 
(sec. 10, 78 Stat. 307; renumbered sec. 13 by
88 Stat. 715; 49 U .S.C. 1609).

54. Highway Speed Ground Transportation 
Study (sec. 6(b), 79 Stat. 893; 49 U.S.C.
1636(b)).

55. Airport and Airway Development Act 
of 1970 (sec. 22(b), 84 Stat. 231; 49 U .S.C. 
1722(b)).

56. Federal Civil Defense Act of 1950 (50 
U.S.C. App. 2281i).

57. National Capital Transportation Act of 
1965 (sec. 3(b)(4), 79 Stat. 644; 40 U .S.C . 
682(b)(4). Note.—Repealed December 9,1969, 
and labor standards incorporated in sec. 1- 
1431 of the District of Columbia Code).

58. Model Secondary School for the Deaf 
Act (sec. 4, 80 Stat. 1027. Pub. L  89-694, but 
not in the United States Code).

59. Delaware River Basin Compact (sec.
15.1, 75 Stat. 714. Pub. L  87-328) (considered 
a statute for purposes of thje plan but not in 
the United States Code).

60. Energy Security Act (sec. 175(c), Pub. L  
96-294, 94 Stat. 611; 42 U .S.C. 8701 note).

(b) Part 1 of this subtitle contains the 
Department’s procedural rules governing 
requests for wage determinations and 
the issuance and use of such wage 
determinations under the Davis-Bacon 
Act and its related statutes as listed in 
that part.

§ 5.2 Definitions.
(a) The term "Secretary” includes the 

Secretary of Labor, the Deputy Under 
Secretary for Employment Standards, 
and their authorized representatives.

(b) The term “Administrator” means 
the Administrator of the Wage and Hour 
Division or the authorized 
representative as set forth in this part. In 
the absence of the Wage-Hour 
Administrator, the Deputy 
Administrator of the Wage and Hour 
Division, is designated to act for the

Administrator under this Part. Except as 
otherwise provided in this Part, the 
Assistant Administrator for Government 
Contract Wage Standards is the 
authorized representative of the 
Administrator in the administration of 
the statutes listed in § 5.1.

(c) The term "Federal agency” means 
the agency or instrumentality of the 
United States which enters into the 
contract or provides assistance through 
loan, grant, loan guarantee or insurance, 
or otherwise, to the project subject to a 
statute listed in § 5.1.

(d) The term “Agency Head” means 
the principal official of the Federal 
agency apd includes those persons duly 
authorized to act in the behalf of the 
Agency Head.

(e) The term "Contracting Officer” 
means the individual, a duly appointed 
successor, or authorized representative 
who is designated and authorized to 
enter into contracts on behalf of the 
Federal agency.

(f) The term “labor standards” as used 
in this part means the requirements of 
the Davis-Bacon Act, the Contract Work 
Hours and Safety Standards Act (other 
than those relating to safety and health), 
the Copeland Act, and the prevailing 
wage provisions of the other statutes 
listed in § 5.1, and the regulations in 
Parts 1 and 3 of this subtitle and this 
part.

(g) The term "United States or the 
District of Columbia” means the United 
States, the District of Columbia, and all 
executive departments, independent 
establishments, administrative agencies, 
and instrumentalities of the United 
States and of the District of Columbia, 
including corporations, all or 
substantially all of the stock of which is 
beneficially owned by the United States, 
by the foregoing departments, 
establishments, agencies, 
instrumentalities, and including non- 
appropriated fund instrumentalities.

(h) The term “contract” means any 
contract in excess of $2,000 which is 
subject wholly or in part to the labor 
standards provisions of any of the acts 
listed in § 5.1 and any subcontract of 
any tier thereunder, let under the prime 
contract, which is entered into for the 
actual construction, alteration and/or 
repair, including painting and 
decorating, of a public building or public 
work, or building or work financed in 
whole or in part from Federal funds or in 
accordance with guarantees of a Federal 
agency or financed from funds obtained 
by pledge of any contract of a Federal 
agency to make a loan, grant or annual 
contribution, except where a different 
meaning is expressly indicated. A  State 
or local Government is not regarded as a
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contractor under statutes providing 
loans, grants, or other Federal 
assistance in situations where 
construction is performed by its own 
employees. However, under certain 
enabling statutes, State and local 
recipients of Federal-aid must pay these 
employees according to Davis-Bacon 
labor standards.

(i) The terms “building” or “work” 
generally include construction activity 
as distinguished from manufacturing, 
furnishing of materials, or servicing and 
maintenance work. The terms include 
without limitation, buildings, structures, 
and improvements of all types, such as 
bridges, dams, plants, highways, 
parkways, streets, subways, tunnels, 
sewers, mains, power lines, pumping 
stations, heavy generators, railways, 
airports, terminals, docks, piers, 
wharves, ways, lighthouses, buoys, 
jetties, breakwaters, levees, canals, 
dredging, shoring, rehabilitation and 
reactivation of plants, scaffolding, 
drilling, blasting, excavating, clearing, 
and landscaping. The manufacture or 
furnishing of materials, articles, supplies 
or equipment (whether or not a Federal 
or State agency acquires title to such 
materials, articles, supplies, or 
equipment during the course of the 
manufacture or furnishing, or owns the 
materials from which they are 
manufactured or furnished) is not a 
“building” or “work” within the meaning 
of the regulations in this part unless 
conducted in connection with and at the 
site of such a building or work as is 
described in the foregoing sentence, or 
under the United States Housing Act of 
1937 and the Housing Act of 1949 in the 
construction or development of the 
project.

(j) The terms “construction” , 
“prosecution” , “completion” , or “repair” 
mean all types of work done on a 
particular building or work at the site 
thereof or under the United States 
Housing Act of 1937 and the Housing 
Act of 1949 in the construction or 
development of the project, including 
without limitation, altering, remodeling, 
installation (where appropriate) on-site 
of items fabricated off-site, painting and 
decorating, the transporting of materials 
and supplies to or from the building or ' 

'work by the employees of the 
construction contractor or construction 
subcontractor, and the manufacturing or 
furnishing of materials, articles, supplies 
or equipment on the site of the building 
or work (or under the United States 
Housing Act of 1937 and the Housing 
Act of 1949 in the construction or 
development of the project), by persons 
employed by the contractor or 
subcontractor. However, the term

“initial construction” in section 113 of 
Title 23, U .S.C., which pertains to 
Federal-aid highway work, does not 
include repair or maintenance work.

(k) The term “public building” or 
“public work” includes building or work, 
the construction, prosecution, 
completion, or repair of which, as 
defined above, is carried on directly by 
authority of or with funds of a Federal 
agency to serve the interest of the 
general public regardless of whether 
title thereof is in a Federal agency.

(l) The term “ site of the work” is 
defined as follows:

(1) The “site of the work” is limited to 
the physical place or places where the 
construction called for in the contract 
will remain when work on it has been 
completed and, as discussed in 
paragraph (1)(2) of this section other 
adjacent or nearby property used by the 
contractor or subcontractor in such 
construction which can reasonably be 
said to be included in the “site” because 
of its proximity.

(2) Fabrication Plants, “mobile 
factories,” batch plants, borrow pits, job 
headquarters, tool yards, etc., are part of 
the “site of the work” provided they are 
dedicated exclusively, or nearly so, to 
performance of the contract or project 
and are so located in proximity to the 
actual construction location that it 
would be reasonable to include them.

(3) Not included in the “site of the 
work” are permanent home offices or 
branch plant establishments of a 
contractor or subcontractor, its 
fabrication plant and tool yard 
establishments, whose locations and 
continuance are governed by its general 
business operations. Such previously 
established facilities are not a part of 
the “site of the work” , even where the 
operations for a period of time may be 
dedicated exclusively, or nearly so, to 
the performance of a contract.

(m) The term "laborer” or “mechanic” 
includes at least those workers whose 
duties are manual or physical in nature 
(including those workers who use tools 
or who are performing the work of a 
trade), as distinguished from mental or 
managerial. The term “laborer” or 
“mechanic” includes apprentices, 
trainees, helpers, and, in the case of 
contracts subject to the Contract Work 
How's and Safety Standards Act, 
watchmen or guards. The term does not 
apply to workers whose duties are 
primarily administrative, executive, or 
clerical, rather than manual. Persons 
employed in a bona fide executive, 
administrative, or professional capacity 
as defined in Part 541 of this title are not 
deemed to be laborers or mechanics. 
Working foremen who devote more than 
20 percent of their time during a

workweek to mechanic or laborer 
duties, and who do not meet the criteria 
of Part 541, are laborers and/nechanics 
for the time so spent.

(n) The terms apprentice, trainee, and 
helper are defined as follows:

(1) “Apprentice” means (i) a person 
employed and individually registered in 
a bona fide apprenticeship program 
registered with the U.S. Department of 
Labor, Employment and Training 
Administration, Bureau of 
Apprenticeship and Training* or with a 
State Apprenticeship Agency recognized 
by the Bureau, or (ii) a person in the first 
90 days of probationary employment as 
an apprentice in such an apprenticeship 
program, who is not individually 
registered in the program, but who has 
been certified by the Bureau of 
Apprenticeship and Training or a State 
Apprenticeship Agency (where 
appropriate) to be eligible for 
probationary employment as an 
apprentice;

(2) “Trainee” means a person 
registered and receiving on-the-job 
training in a construction occupation 
under a program which has been 
approved in advance by the U.S. 
Department of Labor, Employment and 
Training Administration, as meeting its 
standards for on-the-job training 
programs and which has been so 
certified by that Administration.

(3) These provisions do not apply to 
“ apprentices” and “trainees*’ employed 
on projects subject to 23 U .S.C. 113 who 
are enrolled in programs which have 
been certified by the Secretary of 
Transportation in accordance with 23 
U .S.C. 113(c).

(4) A  “helper” is a semi-skilled worker 
(rather than a skilled journeyman 
mechanic) who works under the 
direction of and assists a journeyman. 
Under the journeyman’s direction and 
supervision, die helper performs a 
variety of duties to assist the 
journeyman such as preparing, carrying, 
and furnishing materials, tools, 
equipment, and supplies and 
maintaining them in order; cleaning and 
preparing work areas; lifting, 
positioning, and holding materials or 
tools; and other related, semi-skilled 
tasks as directed by the journeyman. A  
helper may use tools of the trade at and 
under the direction and supervision of 
the journeyman. The particular duties 
performed by a helper vary according to 
area practice.

' (o) Every person performing the duties 
of a laborer or mechanic in the 
construction, prosecution, completion, or 
repair of a public building or public 
work, or building or work financed in 
whole or in part by loans, grants, or
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guarantees from the United States is 
“employed” regardless of any 
contractual relationship alleged to exist 
between the contractor or such person.

(p) The term "wages” means the basic 
hourly rate of pay; any contribution 
irrevocably made by a contractor or 
subcontractor to a trustee or to à third 
person pursuant to a bona fide fringe 
benefit fund, plan, or program; and the 
rate of costs to the contractor or 
subcontractor which may be reasonably 
anticipated in providing bona fide fringe 
benefits to laborers and mechanics 
pursuant to an enforceable commitment 
to carry out a financially responsible 
plan or program, which was 
communicated in writing to the laborers 
and mechanics affected. The fringe 
benefits enumerated in the Davis-Bacon 
Act include medical or hospital care, 
pensions on retirement or death, 
compensation for injuries or illness 
insulting from occupational activity, or 
insurance to provide any of the 
foregoing; unemployment benefits; life 
insurance, disability insurance, sickness 
insurance, or accident insurance; 
vacation or holiday pay; defraying costs 
of apprenticeship or other similar 
programs; or other bona fide fringe 
benefits. Fringe benefits do not include 
benefits required by other Federal,
State, or local law.

(q) The term “wage determination” 
includes the original decision and any 
subsequent decisions modifying, 
superseding, correcting, or otherwise 
changing the provisions of the original 
decision. The application of the wage 
determination shall be in accordance 
with the provisions of § 1.6 of this title.

§§ 5.3-5.4 [Reserved]

§ 5.5 Contract provisions and related 
matters.

(a) The Agency head shall cause or 
require the contracting officer to insert 
in full in any contract subject to the 
labor standards provisions of any of the 
acts listed in § 5.1, except those subject 
only to the Contract Work Hours and 
Safety Standards Act, the following 
clauses (or any modifications thereof to 
meet the particular needs of the agency: 
Provided, That such modifications are 
first approved by the Department of 
Labor):

(1) Minimum wages, (i) All laborers 
and mechanics employed or working 
upon the site of the work (or under the 
United States Housing Act of 1937 or 
under the Housing Act of 1949 in the 
construction or development of the 
project), will be paid unconditionally 
and not less often than once a week, 
and without subsequent deduction or 
rebate on any account (except such

payroll deductions as are permitted by 
regulations issued by the Secretary of 
Labor under the Copeland Act (29 CFR  
Part 3)), the frill amount of wages and 
bona fide fringe benefits (or cash 
equivalents thereof) due at time of 
payment computed at rates not less than 
those contained in the wage 
determination of the Secretary of Labor ^ 
which is attached hereto and made a 
part hereof, regardless of any 
contractual relationship which may be 
alleged to exist between the contractor 
and such laborers and mechanics. 
Contributions made or costs reasonably 
anticipated for bona fide fringe benefits 
under section 1(b)(2) of the Davis-Bacon 
Act on behalf of laborers or mechanics 
are considered wages paid to such 
laborers or mechanics, subject to the 
provisions of paragraph (a)(l)(iv) of this 
section; also, regular contributions made 
or costs incurred for more than a weekly 
period (but not less often than quarterly) 
under plans, funds, or programs which 
cover the particular weekly period, are 
deemed to be constructively made or 
incurred during such weekly period.
Such laborers and mechanics shall be 
paid die appropriate wage rate and 
fringe benefits on the wage 
determination for the classification of 
work actually performed, without regard 
to the skill, except as provided in 
§ 5.5(a)(4). Laborers or mechanics 
performing work in more than one 
classification may be compensated at 
the rate specified for each classification 
for the time actually worked therein: 
Provided, That the employer’s payroll 
records accurately set forth the time 
spent in each classification in which 
work is performed. The wage 
determination (including any additional 
classification and wage rates conformed 
under paragraph (a)(l)(ii) of this section) 
and the Davis-Bacon poster (WH-1321) 
shall be posted at all times by the 
contractor and its subcontractors at the 
site of the work in a prominent and 
accessible place where it can be easily 
seen by the workers. v

(ii)(A) The contracting officer shall 
require that any class of laborers or 
mechanics, including helpers, which is 
not listed in the wage determination and 
which is to be employed under the 
contract shall be classified in 
conformance with the wage 
determination. The contracting officer 
shall approve an additional 
classification and wage rate and fringe 
benefits therefor only when the 
following criteria have been met:

(1) Except with respect to helpers as 
defined in 29 CFR  5.2(n)(4), work to be 
performed by the classification 
requested is not performed by a

classification in the wage determination; 
and

[2) The classification is utilized in the 
area by the construction industry; and

(5) The proposed wage rate, including 
any bona fide fringe benefits, bears a 
reasonable relationship to the wage 
rates contained in the wage 
determination.

(B) If the contractor and the laborers 
and mechanics to be employed in the 
classification (if known), or their 
representatives, agree with the 
classification and wage rate (including 
the amount designated for fringe 
benefits where appropriate), a report of 
the action taken shall be sent by the 
contracting officer to the Administrator 
of the Wage and Hour Division, 
Employment Standards Administration, 
U.S. Department o f  Labor, Washington, 
D.C. 20210. The Administrator, or an 
authorized representative, will respond 
within 30 days of receipt thereof and 
will approve, reverse, or modify every 
additional classification action.

(C) In the event the contractor, or the 
laborers or mechanics to be employed in 
the classification or their 
representatives, do not agree with the 
contracting officer on the proposed 
classification and wage rate (including 
the amount designated for fringe 
benefits, where appropriate), the 
contracting officer shall refer the 
questions, including the views of all 
interested parties and the 
recommendation of the contracting 
officer, to the Administrator for 
determination. The Administrator, or an 
authorized representative, will issue a 
determination within 30 days of receipt 
unless notice is otherwise furnished to 
the contracting agency within the 30 day 
period.

(D) The wage rate (including fringe 
benefits where appropriate) determined 
pursuant to subparagraphs (1)(B) or (C) 
of this paragraph, shall be paid to all 
workers performing work in the 
classification under this contract from 
the first day on which work is performed 
in the classification.

(iii) Whenever the minimum wage rate 
prescribed in the contract for a class of 
laborers or mechanics includes a fringe 
benefit which is not expressed as an 
hourly rate, the contractor shall either 
pay the benefit as stated in the wage 
determination or shall pay another bona 
fide fringe benefit or an hourly cash 
equivalent thereof.

(iv) If the contractor does not make 
payments to a trustee or other third 
person, the contractor may consider as 
part of the wages of any laborer or 
mechanic the amount of any costs 
reasonably anticipated in providing
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bona fide fringe benefits under a plan or 
program, Provided, That the Secretary of 
Labor has found, upon the written 
request of the contractor, that the 
applicable standards of the Davis-Bacon 
Act have been met. The Secretary of 
Labor may require the contractor to set 
aside in a separate account assets for 
the meeting of obligations under the 
plan or program.

(2) Withholding. The (write in name of 
Federal Agency or the loan or grant 
recipient) shall upon its own action or 
upon written request of an authorized 
representative of the Department of - 
Labor withhold or cause to be withheld 
from the contractor under this contract 
or any other Federal contract with the 
same prime contractor, or any other 
Federally-assisted contract subject to 
Davis-Bacon prevailing wage 
requirements, which is held by the same 
prime contractor, so much of the 
accrued payments or advances as may 
be considered necessary to pay laborers 
and mechanics, including apprentices 
and trainees, employed by the 
contractor or any subcontractor the full 
amount of wages required by the 
contract. In the event of failure to pay 
any laborer or mechanic, including any 
apprentice or trainee, employed or 
working on the site of the work (or 
under the United States Housing Act of 
1937 or under the Housing Act of 1949 in 
the construction or development of the 
project), all or part of the wages 
required by the contract, the (Agency) 
may, after written notice to the 
contractor, sponsor, applicant, or owner, 
take such action as may be necessary to 
cause the suspension of any further 
payment, advance, or guarantee of funds 
until such violations have ceased.

(3) Payrolls and basic records* (i)
, Payrolls and basic records relating

thereto shall be maintained by the 
contractor during the course of the work 
and preserved for a period of three " 
years thereafter for all laborers and 
mechanics working at the site of the 
work (or under the United States 
Housing Act of 1937, or under the 
Housing Act of 1949, in the construction 
or development of the project). Such 
records shall contain the name, address, 
and social security number of each such 
worker, his or her correct classification, 
hourly rates of wages paid (including 
rates of contributions or costs 
anticipated for bona fide fringe benefits 
or cash equivalents thereof of the types 
described in section 1(b)(2)(B) of the 
Davis-Bacon Act), daily and weekly 
number of hours worked, deductions 
made and actual wages paid. Whenever 
the Secretary of Labor has found under 
29 CFR 5.5(a)(l)(iv) that the wages of

any laborer or mechanic include the 
amount of any costs reasonably 
anticipated in providing benefits under a 
plan or program described in section 
1(b)(2)(B) of the Davis-Bacon Act, the 
contractor shall maintain records which 
show that the commitment to provide 
such benefits is enforceable, that the 
plan or program is financially 
responsible, and that the plan or 
program has been communicated in 
writing to the laborers or mechanics 
affected, and records which show the 
costs anticipated or the actual cost 
incurred in providing such benefits. 
Contractors employing apprentices or 
trainees under approved programs shall 
maintain written evidence of the 
registration of apprenticeship programs 
and certification of trainee programs, 
the registration of the apprentices and 
trainees, and the ratios and wage rates 
prescribed in the applicable programs.

(ii)(A) The contractor shall submit 
weekly for each week in which any 
contract work is performed a 
"Statement of Compliance” to the (write 
in name of appropriate Federal agency) 
if the agency is a party to the contract, 
but if the agency is not such a party, the - 
contractor will submit the "Statement of 
Compliance” to the applicant, sponsor, 
or owner, as the case ¡nay be, for 
transmission to the (write in name of 
agency). The prime contractor is 
responsible for the submission of the 
“Statement of Compliance” by all 
subcontractors.

(B) Each “Statement of Compliance” 
shall be signed by the contractor or 
subcontractor or his or her agent who 
pays or supervises the payment of thé 
persons employed under the contract 
and shall certify the following:

(1) That the payroll for the payroll 
period contains the information required 
to be maintained under § 5.5(a)(3)(i) of 
Regulations, 29 CFR Part 5 and that such 
information is correct and complete;

(2) That all labororers or mechanics 
(including helpers, apprentices, and 
trainees) employed on the contract 
during the payroll period have been paid 
the full weekly wages earned, without 
rebate, either directly or indirectly, and 
that no deductions have been made 
either directly or indirectly from the full 
wages earned, other than permissible 
deductions as set forth in Regulations,
29 CFR Part 3;

(3) That each laborer or mechanic has 
been paid not less than the applicable 
wage rates and fringe benefits or cash 
equivalents on the wage determination 
incorporated into the contract for the 
classification of work performed.

(C) The willful falsification of any of 
the above certifications may subject the 
contractor or subcontractor to civil or

criminal prosecution under Section 1001 
of Title 18 and Section 231 of Title 31 of 
the United States Code.

(iii) The contractor or subcontractor, 
upon request of the authorized 
representatives of thp (write the name of 
the agency) or the Department of Labor, 
shall submit the records required under 
paragraph (a)(3)(i) of this section, shall 
make them available for inspection, 
copying, or transcription by such 
representatives and shall permit such 
representatives to interview employees 
during working hours on the job. If the 
contractor or subcontractor fails to 
submit die required records or to make 
them available, the Federal agency may, 
after written notice to the contractor, 
sponsor, applicant, or owner, take such 
action as may be necessary to cause the 
suspension of any further payment, 
advance, or guarantee of fimds. 
Furthermore, failure to submit the 
required records upon request or to 
make such records available may be 
grounds for debarment action pursuant 
to 29 CFR 5.12.

(4) Apprentices, trainees, and 
helpers—{ i) Apprentices. Apprentices 
will be permitted to work at less than 
the predetermined rate for the work they 
performed when they are employed 
pursuant to and individually registered 
in a bona fide appreticeship program 
registered with the U.S. Department of 
Labor, Employment and Training 
Administration, Bureau of 
Apprenticeship and Training, or with a 
State Apprenticeship Agency recognized 
by the Bureau, or if a person is 
employed in his or her first 90 days of 
probationary employment as an 
apprentice in such an apprenticeship 
program, who is not individually 
registered in the program, but who has 
been certified by the Bureau of 
Apprenticeship and Training or a State 
Apprenticeship Agency (where 
appropriate) to be eligible for 
probationary employment as an 
apprentice. The allowable ratio of 
apprentices to journeymen on the job 
site in any craft classification shall not 
be greater than the ratio permitted to the 
contractor as to the entire work force 
under the registered program. Any 
worker listed on a payroll at an 
apprentice wage rate, who is not 
registered or otherwise employed as 
stated above, shall be paid not less than 
the applicable wage rate on the wage 
determination for the classification of 
work actually performed. In addition, 
any apprentice performing work on the 
job site in excess of the ratio permitted 
under the registered program shall be 
paid not less than the applicable wage 
rate on the wage determination for the
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work actually performed. Where a 
contractor is performing construction on 
a project in a locality other than that in 
which its program is registered, the 
ratios and wage rates (expressed in 
percentages of the journeyman’s hourly 
rate) specified in the contractor’s or 
subcontractor’s registered program shall 
be observed. Every apprentice must be 
paid at not less than the rate specified m 
the registered program for the 
apprentice’s level of progress, expressed 
as a percentage of the journeymen 
hourly rate specified in the applicable 
wage determination. Apprentices shall 
be paid fringe benefits in accordance 
with the provisions of the 
apprenticeship program. If the 
apprenticeship program does not specify 
fringe benefits, apprentices must be paid 
the full amount of fringe benefits listed 
on the wage determination for the 
applicable classification. If the 
Administrator determines that a 
different practice prevails for the 
applicable apprentice classification, 
fringes shall be paid in accordance with 
that determination. In the event the 
Bureau of Apprenticeship and Training, 
or a State Apprenticeship Agency 
recognized by the Bureau, withdraws 
approval of an apprenticeship program, 
the contractor will no longer be 
permitted to utilize apprentices at less 
than the applicable predetermined rate 
for the work perfomed until an 
acceptable program is approved.

(ii) Trainees. Except as provided in 29 
CFR 5.16 trainees will not be permitted 
to work at less than the predetermined 
rate for the work performed unless they 
are employed pursuant to and 
individually registered in a program 
which has received prior approval, 
evidenced by formal certification by the 
U.S. Department of Labor, Employment 
and Training Administration. The ratio 
of trainees to journeymen on the job site 
shall not be greater than permitted 
under the plan approved by the 
Employment and Training 
Administration. Every trainee must be 
paid at not less than the rate specified in 
the approved program for the trainee’s 
level of progress, expressed as a 
percentage of the journeyman hourly 
rate specified in the applicable wage 
determination. Trainees shall be paid 
fringe benefits in accordance with the 
provisions of the trainee program. If the 
trainee program does not mention fringe 
benefits, trainees shall be paid the full 
amount of fringe benefits listed on the 
wage determination unless the 
Administrator of the Wage and Hour 
Division determines that there is an 
apprenticeship program associated with 
the corresponding journeyman wage

rate on the wage determination which 
provides for less than full fringe benefits 
for apprentices. Any employee listed on 
the payroll at a trainee rate who is not 
registered and participating in a training 
plan approved by the Employment and 
Training Administration shall be paid 
not less than the applicable wage rate 
on the wage determination for the 
classification of work actually 
performed. In addition, any trainee 
performing work on the job site in 
excess of the ratio permitted under the 
registered program shall be paid not less 
than the applicable wage rate on the 
wage determination for the work 
actually performed. In the event the 
Employment and Training 
Administration withdraws approval of a 
training program, the contractor will no 
longer be permitted to utilize trainees at 
less than the applicable predetermined 
rate for the work performed until an 
acceptable program is approved.

(iii) Equal employment opportunity. 
The utilization of apprentices, trainees 
and journeymen under this part shall be 
in conformity with the equal 
employment opportunity requiremente 
of Executive Order 11246, as amended, 
and 29 CFR Part 30.

(iv) Helpers. Helpers will be permitted 
to work on a project if the helper 
classification is specified on an 
applicable wage determination or is 
approved pursuant to the conformance 
procedure set forth in § 5.5 (a)(l)(ii). 
Unless otherwise specified on an 
applicable wage determination, the 
allowable ratio of helpers to journeymen 
on the job site in any classification shall 
not be greater than one helper to five 
journeymen. Any worker listed on a 
payroll at a helper wage rate, who is not 
a helper as defined in 29 CFR 5.2(n)(4), 
shall be paid not less than the 
applicable wage rate on the wage 
determination for the classification of 
work actually performed. In addition, 
any helper performing work on the job 
site in excess of the ratio permitted shall 
be paid not less than the applicable 
journeyman's (or laborer’s, where 
appropriate) wage rate on the wage 
determination for the work actually 
performed.

(5) Compliance with Copeland A ct 
requirements. The contractor shall 
comply with the requirements of 29 CFR  
Part 3, which are incorporated by 
reference in this contract.

(6) Subcontracts. The contractor or 
subcontractor shall insert m any 
subcontracts the clauses contained in 29 
CFR 5.5(a)(1) through (10) and such other 
clauses as the (write in the name of the 
Federal agency) may be appropriate 
instructions require, and also a clause 
requiring the subcontractors to include

these clauses in any lower tier 
subcontracts. The prime contractor shall 
be responsible for the compliance by 
any subcontractor or lower tier 
subcontractor with all the contract 
clauses in 29 CFR 5.5.

, (7) Contract termination: debarment.
A  breach of the contract clauses in 29 
CFR 5.5 may be grounds for termination 
of the contract, and for debarment as a 
contractor and a subcontractor as 
provided in 29 CFR 5.12.

(8) Com pliance with Davis-Bacon and 
Related A ct requirements. All rulings 
and interpretations of the Davis-Bacon 
and Related Acts contained in 29 CFR  
Parts 1, 3, and 5 are herein incorporated 
by reference in this contract.

(9) Disputes concerning labor 
standards. Disputes arising out of the 
labor standards provisions of this 
contract shall not be subject to the 
general disputes clause of this contract. 
Such disputes shall be resolved in 
accordance with the procedures of the 
Department of Labor set forth in 29 CFR  
Parts 5, 6, and 7. Disputes within the 
meaning of this clause include disputes 
between the contractor (or any of its 
subcontractors) and the contracting 
agency, the U.S. Department of Labor, or 
the employees or their representatives.

(10) Certification o f Eligibility, (i) By 
entering into this contract, the 
contractor certifies that neither it (nor 
he or she) nor any person or firm who 
has an interest in the contractor’s firm is 
a person or firm ineligible to be awarded 
Government contracts by virtue of 
section 3(a) of the Davis-Bacon Act or 29 
CFR 5.12(a)(1).

(11) No part of this contract shall be 
subcontracted to any person or firm 
ineligible for award of a Government 
contract by virtue of section 3(a) of the 
Davis-Bacon Act or 29 CFR 5.12(a)(1).

(iii) Hie penalty for making false 
statements is prescribed in the U.S. 
Criminal Code, 18 U .S .C . 1001.

(b) Contract Work Hours and Safety  
Standards A c t  The Agency Head shall 
cause or require the contracting officer 
to insert the following clauses set forth 
in paragraphs (b)(1), (2), (3), and (4) of 
this section in full in any contract 
subject to the Contract Work Hours and 
Safety Standards Act. These clauses 
shall be inserted in addition to the 
clauses required by § 5.5(a) or § 4.6 of 
Part 4 of this title. As used m this 
paragraph, the terms “laborers” and 
“mechanics”  include watchmen and 
guards.

(1) Overtime requirements. No 
contractor or subcontractor contracting 
for any part of the contract work which 
may require or involve the employment 
of laborers or mechanics shall require or
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permit any such laborer or mechanic in 
any workweek in which he or she is 
employed on such work to work in 
excess of eight hours in any calendar 
day or in excess of forty hours in such 
workweek unless such laborer or 
mechanic receives compensation at a 
rate hot less than one and one-half times' 
the basic rate of pay for all hours 
worked in excess of eight hours in any 
calendar day or in excess of forty hours 
in such workweek, whichever is greater.

(2) Violation; liability fo r unpaid 
wages; liquidated damages. In the event 
of any violation of the clause set forth in 
subparagraph (1) of this paragraph, the 
contractor and any subcontractor 
responsible therefor shall be liable for 
the unpaid wages. In addition, such 
contractor and subcontractor shall be 
liable to the United States (in the case of 
work done under contract for die 
District of Columbia or a territory, to 
such District or to such territory), for 
liquidated damages. Such liquidated 
damages shall be computed with respect 
to each individual laborer or ihechanic, 
including watchmen and guards, 
employed, in violation of the clause set 
forth in subparagraph (1) of this 
paragraph, in the sum of $10 for each 
calendar day or which such individual 
was required or permitted to work in 
excess of eight hours or in excess of the 
standard workweek of forty hours 
without payment of the overtime wages 
required by the clause set forth in 
subparagraph (1) of this paragraph.

(3) Withholding for unpaid wages and 
liquidated damages. The (write in the 
name of the Federal agency or the loan 
or grant recipient) shall upon its own 
action or upon written* request of an 
authorized representative of the 
Department of Labor withhold or cause 
to be withheld, from any moneys 
payable on account of work performed 
by the contractor or subcontractor under 
any such contract or any other Federal 
contract, or any other Federally-assisted 
contract subject to the Contract Work 
Hours and Safety Standards Act, which 
is held by the same contractor, such 
sums as may be determined to be 
necessary to satisfy any liabilities of 
such contractor or subcontractor for 
unpaid wages and liquidated damages 
as provided in the clause set forth in 
subparagraph (2) of this paragraph.

(4) Subcontracts. The contractor or 
subcontractor shall insert in any 
subcontracts the clauses set forth in 
subparagraphs (1) through (4) of this 
paragraph and also a clause requiring 
the subcontractors to include these 
clauses in any lower tier subcontracts. 
The prime contractor shall be 
responsible for compliance by any 
subcontractor or lower tier

subcontractor with the clauses set forth 
in subparagraphs (1) through (4) of this 
paragraph.

(c) In addition to the clauses 
contained in paragraph (b), in any 
contract subject only to the Contract 
Work Hours and Safety Standards Act 
and not to any of the other statutes cited 
in § 5.1, the Agency Head shall cause or 
require the contracting officer to insert a 
clause requiring that the contractor or 
subcontractor shall maintain payrolls 
and basic payroll records during the 
course of the work and shall preserve 
them for a period of three years from the 
completion of the contract for all 
laborers and mechanics, including 
guards and watchmen, working on the 
contract. Such records shall contain the 
name and address of each such 
employee, social security number, 
correct classifications, hourly rates of 
wages paid, daily and weekly number of 
hours worked, deductions made, and 
actual wages paid. Further, the Agency 
Head shall cause or require the 
contracting officer to insert in any such 
contract a clause providing that the 
records to be maintained under this 
paragraph shall be made available by 
the contractor or subcontractor for 
inspection, copying, or transcription by 
authorized representatives of the (write 
the name of agency) and the Department 
of Labor, and the contractor or 
subcontractor will permit such 
representatives to interview employees 
during working hours on the job.

§ 5.6 Enforcem ent

(a)(1) It shall be the responsibility of 
the Federal agency to ascertain whether 
the clauses required by § 5.5 have been 
inserted in the contracts subject to the 
labor standards provisions of the Acts 
contained in § 5.1. Agencies which do 
not directly enter into such contracts 
shall promulgate the necessary 
regulations or procedures to require the 
recipient of the Federal assistance to 
insert in its contracts the provisions of 
§ 5.5. No payment, advance, grant, loan, 
or guarantee of funds shall be approved 
by the Federal agency unless the agency 
insures that the clauses required by § 5.5 
and the appropriate wage determination 
of the Secretary of Labor are contained 
in such contracts. Furthermore, no 
payment, advance, grant, loan, or 
guarantee of funds shall be approved by 
tiie Federal agency after the beginning 
of construction unless there is on file 
with the agency a certification by the 
contractor that the contractor and its 
subcontractors have complied with the 
provisions of § 5.5 or unless there is on 
file with the agency a certification by 
the contractor that there is a substantial

dispute with respect to the required 
provisions.

(2) Statements of Compliance 
submitted pursuant to § 5.5(a)(3)(ii) shall 
be preserved by the Federal agency for a 
period of 3 years from the date of 
completion of the contract and shall be 
produced at the request of the 
Department of Labor at any time during 
the 3-year period.

(3) The Federal agency shall cause 
such investigations to be made as may 
be necessary to assure compliance with 
the labor standards clauses required by 
§ 5.5 and the applicable statutes listed 
in § 5.1. Investigations shall be made of 
all contracts with such frequency as 
may be necessary to assure compliance. 
Such investigations shall include 
interviews with employees, which shall 
be taken in confidence, and 
examinations of payroll data and 
evidence of registration and certification 
with respect to apprenticeship and 
training plans. In making such 
examinations, particular care shall be 
taken to determine the correctness of 
classifications and to determine whether 
there is a disproportionate employment 
of laborers, of helpers where they are 
listed on the wage determination, or 
conformed under § 5.5(a)(l)(ii), and of 
apprentices or trainees registered in 
approved programs. Such investigations 
shall also include evidence of fringe 
benefit plans and payments thereunder. 
Complaints of alleged violations shall be 
given priority.

(4) In accordance with normal 
operating procedures, the contracting 
agency may be furnished various 
investigatory material from the 
investigation files of the Department of 
Labor. None of the material, other than 
computations of back wages and 
liquidated damages and the summary of 
back wages due, may be disclosed in 
any manner to anyone other than 
Federal officials charged with 
administering the contract or program 
providing Federal assistance to the 
contract, without requesting the 
permission and views of the Department 
of Labor.

(5) It is the policy of the Department of 
Labor to protect the identity of its 
confidential sources and to prevent an 
unwarranted invasion of personal 
privacy. Accordingly, the identity of an 
employee who makes a written or oral 
statement as a complaint or in the 
course of an investigation, as well as 
portions of the statement which would 
reveal the employee’s identity, shall not 
be disclosed in any manner to anyone 
other than Federal officials without the 
prior consent of the employee.
Disclosure of employee statements shall
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be governed by the provisions of the 
“Freedom of Information Act” (5 U .S.C. 
552, see 29 CFR Part 70} and the 
“Privacy Act of 1974” (5 U .S.C. 552a).

(b) The Administrator shall cause to 
be made such investigations as deemed 
necessary, in order to obtain compliance 
with the labor standards provisions of 
the applicable statutes listed in § 5.1, or 
to affirm or reject the recommendations 
by the Agency Head with respect to 
labor standards matters arising under 
the statutes listed in § 5.1. Federal 
agencies, contractors, subcontractors, 
sponsors, applicants, or owners shall 
cooperate with any authorized 
representative of the Department of 
Labor in the inspection of records, in 
interviews with workers, and in all other 
aspects of the investigations. The 
findings of such an investigation, 
including amounts found due, may not 
be altered or reduced without the 
approval of the Department of Labor. 
Where the underpayments disclosed by 
such an investigation total $1,000 or 
more, where there is reason to believe 
that the violations are aggravated or 
willful (or, in the case of the Davis- 
Bacon Act, that the contractor has 
disregarded its obligations to employees 
and subcontractors), or where liquidated 
damages may be assessed under the 
Contract Work Hours and Safety 
Standards Act, the Department of Labor 
will furnish the Federal agency an 
enforcement report detailing die labor 
standards violations disclosed by the 
investigation and any action taken by 
the contractor to correct the violative 
practices, including any payment of 
back wages. In other circumstances, the 
Federal agency will be furnished a letter 
of notification summarizing the findings 
of the investigation.

§ 5.7 Reports to the Secretary of Labor.
(a) Enforcement reports. (1) Where 

underpayments by a contractor or 
subcontractor total less than $1,000, and 
where there is no reason to believe that 
the violations are aggravated or willful 
(or, in the case of the Davis-Bacon Act, 
that the contractor has disregarded its 
obligations to employees and 
subcontractors), and where restitution 
has been effected and future compliance 
assured, the Federal agency need not 
submit its investigative findings and 
recommendations to the Administrator, 
unless the investigation was made at the 
request of the Department of Labor. In 
the latter case, the Federal agency shall 
submit a factual summary report 
detailing any violations including any 
data on the amount of restitutipn paid, 
the number of workers who received 
restitution, liquidated damages assessed 
under the Contract Work Hours and

Safety Standards Act, corrective 
measures taken (such as “letters of 
notice”), and any information that may 
be necessary to review any 
recommendations for an appropriate 
adjustment in liquidated damages under 
§5.8.

(2) Where underpayments by a 
contractor or subcontractor total $1,000 
or more, or where there is reason to 
believe that the violations are 
aggravated or willful (or, in die case of 
the Davis-Bacon Act, that the contractor 
has disregarded its obligations to 
employees and subcontractors), the 
Federal agency shall furnish within 60 
days after completion of its 
investigation, a detailed enforcement 
report to the Administrator.

(b) Semi-annual enforcement reports. 
To assist the Secretary in fulfilling the 
responsibilities under Reorganization 
Plan No. 14 of 1950, Federal agencies 
shall furnish to the Administrator by 
April 30 and October 31 of each 
calendar year semi-annual reports on 
compliance with and enforcement of the 
labor standards provisions of the Davis- 
Bacon Act and its related acts covering 
the periods of October 1 through March 
31 and April 1 through September 30, 
respectively. Such reports shall be 
prepared in the manner prescribed in 
memoranda issued to Federal agencies 
by the Administrator. This report has 
been cleared in.accordance with FPMR 
101-11.11 and assigned interagency 
report control number 1482-DOL-SA.

(c) Additional information. Upon 
request, the Agency Head shall transmit 
to the Administrator such information 
available to the Agency with respect to 
contractors and subcontractors, their 
contracts, and the nature of the contract 
work as the Administrator may find 
necessary for the performance of his or 
her duties with respect to the labor 
standards provisions referred to in this 
part,

(d) Contract termination. Where a 
contract is terminated by reason of 
violations of the labor standards 
provisions of the statutes listed in § 5.1, 
a report shall be submitted promptly to 
the Administrator and to die 
Comptroller General (if the contract is 
subject to the Davis-Bacon Act) giving 
the name and address of the contractor 
or subcontractor whose right to proceed 
has been terminated, and the name and 
address of the contractor or 
subcontractor, if any, who is to complete 
the work, the amount and number of the 
contract, and the description of the work 
to be performed.

§ 5.8 Liquidated damages under the 
Contract Work Hours and Safety Standards 
A ct

(a) The Contact Work Hours and 
Safety Standards Act requires that 
laborers or mechanics shall be paid 
wages at a rate not less than one and 
one-half times the. basic rate of pay for 
all hours worked in excess of eight 
hours in any calendar day or forty hours 
in any work week. In the event of 
violation of this provision, the 
contractor and any subcontractor shall 
be liable for the unpaid wages and in 
addition for liquidated damages, 
computed, with respect to each laborer 
or mechanic employed in violation of 
the Act, of $10, for each calendar day or 
workweek in which such individual was 
required or permitted to work without 
payment of required overtime wages. 
Any contractor or subcontractor 
aggrieved by the withholding of 
liquidated damages shall have the right 
to appeal to the head of the agency of 
the United States (or the territory or 
District of Columbia, as appropriate) for 
which the contract work was performed 
or for which financial assistance was 
provided.

(b) Findings and recommendations o f 
the Agency Head. The Agency Head has 
the authority to review the 
administrative determination of 
liquidated damages and to issue a final 
order affirming the determination. It is 
not necessary to seek the concurrence of 
the Administrator but the 
Administration shall be advised of the 
action taken. Whenever the Agency 
Head finds that a sum of liquidated 
damages administratively determined to 
be due is incorrect or that the contractor 
or subcontractor violated inadvertently 
the provisions of the Act 
notwithstanding the exercise of due care 
upon the part of the contractor or 
subcontractor involved, and the amount 
of the liquidated damages computed for 
the contract is in excess of $500, the 
Agency Head may make 
recommendations to the Secretary that 
an appropriate adjustment in liquidated 
damages be made or that the contractor 
or subcontractor be relieved of liability 
for such liquidated damages. Such 
findings with respect to liquidated 
damages shall include findings with 
respect to any wage underpayments for 
which the liquidated damages are 
determined.

(c) The recommendations of the 
Agency Head for adjustment or relief 
from liquidated damages under 
paragraph (a) of this section shall be 
reviewed by the Administrator or an 
authorized representative who shall 
issue an order concurring in the
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recommendations, partially concurring 
in the recommendations, or rejecting the 
recommendations, and the reasons 
therefor. The order shall be the final 
decision of the Department of Labor, 
unless a petition for review is Med 
pursuant to Part 7 of this title, and the 
Wage Appeals Board in its discretion 
reviews such decision and order; or, 
with respect to contracts subject to the 
Service Contract Act, unless petition for 
review is Bled pursuant to Part 8 of this 
title, and the Board of Service Contract 
Appeals in its discretion reviews such 
decision and order.

(d) Whenever the Agency Head finds 
that a sum of liquidated damages 
administratively determined to be due 
under section 104(a) of die Contract 
Work Hours and Safety Standards Act 
for a contract is $500 or less and the 
Agency Head finds that the sum of 
liquidated damages is incorrect or that 
the contractor or subcontractor violated 
inadvertently the provisions of the 
Contract Work Hours and Safety 
Standards Act notwithstanding the 
exercise of due care upon the part of the 
contractor or subcontractor involved, an 
appropriate adjustment may be made in 
such liquidated damages or the 
contractor or subcontractor may be 
relieved of liability for such liquidated 
damages without submitting 
recommendations to this effect or a 
report to the Department of Labor. This 
delegation of authority is made under 
section 105 of the Contract Work Hours 
and Safety Standards Act and has been 
found to be necessary and proper in the 
public interest to prevent undue 
hardship and to avoid serious 
impairment of the conduct of 
Government business.

§ 5.9 Suspension o f funds.
In the event of failure or refusal of the 

contractor or any subcontractor to 
comply with the labor standards clauses 
contained in § 5.5 and the applicable 
statutes listed in § 5.1, the Federal 
agency, upon its own action or upon 
written request of an authorized 
representative of the Department of 
Labor, shall take such action as may be 
necessary to cause the suspension of the 
payment, advance or guarantee of funds 
until such time as the violations are 
discontinued or until sufficient funds are 
withheld to compensate employees for 
the wages to which they are entitled and 
to cover any liquidated damages which 
may be due.

§ 5.10 Restitution, criminal action.
(a) In cases other than those 

forwarded to the Attorney General of 
the United States under paragraph (b), 
of this section, where violations of the

labor standards clauses contained in 
§ 5.5 and the applicable statutes listed 
in § 5.1 result in underpayment of wages 
to employees, the Federal agency or an 
authorized representative of the 
Department of Labor shall request that 
restitution be made to such employees 
or on their behalf to plans, funds, or 
programs for any type of bona fide 
fringe benefits within the meaning of 
section 1(b)(2) of the Davis-Bacon A c t

(b) In cases where the Agency Head 
or the Administrator finds substantial 
evidence that such violations are willful 
and in violation of a criminal statute, the 
payment of wage underpayments shall 
not be requested and the matter shall be 
forwarded to the Attorney General of 
the United States for prosecution if the 
facts warrant. In all such cases the 
Administrator shall be informed 
simultaneously of the action taken.

§ 5.11 Disputes concerning payment of 
wages.

(a) This section sets forth the 
procedure for resolution of disputes of 
fact or law concerning payment of 
prevailing wage rates, overtime pay, or 
proper classification. The procedures in 
this section may be initiated upon the 
Administrator’s own motion, upon 
referral of the dispute by a Federal 
agency pursuant to § 5.5(a)(9), or upon 
request of the contractor or 
subcontractors).

(b) (1) In the event of a dispute 
described in paragraph (a) of this 
section in which it appears that relevant 
facts are at issue, die Administrator will 
notify the affected contractor and 
subcontractors) (if any), by registered 
or certified mail to the last known 
address, of the investigation findings. If 
the Administrator determines that there 
is reasonable cause to believe that the 
contractor and/or subcontractors) 
should also be subject to debarment 
under the Davis-Bacon Act or
§ 5.12(a)(1), the letter will so indicate.

(2) A  contractor and/or subcontractor 
desiring a hearing concerning the 
Administrator’s investigative findings 
shall request such a hearing by letter 
postmarked within 30 days of the date of 
the Administrator’s letter. The request 
shall set forth those findings which are 
in dispute and the reasons therefore, 
including any affirmative defenses, with 
respect to the violations and/or 
debarment, as appropriate.

(3) Upon receipt of a timely request 
for a hearing, the Administrator shall 
refer the case to the Chief ^ 
Administrative Law Judge by Order of 
Reference, to which shall be attached a 
copy of the letter from the Administrator 
and response thereto, for designation of 
an Administrative Law Judge to conduct

such hearings as may be necessary to 
resolve the disputed matters. The 
hearing shall be conducted in 
accordance with the procedures set 
forth in 29 CFR Part 6.

(c) (1) In the event of a dispute 
described in paragraph (a) of this 
section in which it appears that there 
are no relevant facts at issue, and where 
there is not at that time reasonable 
cause to institute debarment 
proceedings under $ 5.12, the 
Administrator shall notify the contractor 
and subcontractors) (if any), by 
registered or certified mail to the last 
known address, of the investigation 
findings, and shall issue a ruling on any 
issues of law known to be in dispute.

(2) (i) i f  the contractor and/or 
subcontractors) disagree with the 
factual findings of the Administrator or 
believe that there are relevant facts in 
dispute, the contractor or 
subcontractors) shall so advise the 
Administrator by letter postmarked 
within 30 days of the date of the 
Administrator’s letter. In the response, 
the contractor and/or subcontractors) 
shall explain in detail the facts alleged 
to be in dispute and attach any 
supporting documentation.

(n) Upon receipt of a response under 
paragraph (c)(l)(i) of this section 
alleging the existence of a factual 
dispute, the Administrator shall 
examine the information submitted. If 
the Administrator determines that there 
is a relevant issue of fact, the 
Administrator shall refer the case to the 
Chief Administrative Law Judge in 
accordance with paragraph (b)(3) of this 
section. If the Administrator determines 
that there is no relevant issue of fact, the 
Administrator shall so rule and advise 
the contractor and subcontractorfs) (if 
any) accordingly.

(3) If the contractor and/or 
subcontractorfs) desire review of the 
ruling issued by the Administrator under 
paragraphs (c)(1) or (2) of this section, 
the contractor and/or subcontractors] 
shall file a petition for review thereof 
with the Wage Appeals Board within 30 
days of the date of the ruling, with a 
copy thereof to the Administrator. The 
petition for review shall be filed in 
accordance'with Part 7 of this title.

(d) If a timely response to the 
Administrator’s findings or ruling is not 
made or a timely petition for review is 
not filed, the Administrator’s findings 
and/or ruling shall be final, except that 
with respect to debarment under the 
Davis-Bacon Act, the Administrator 
shall advise the Comptroller General of 
the Administrator’s recommendation in 
accordance with § 5.12(a)(1). If a timely 
response or petition for review is filed,
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the findings and/or ruling of the 
Administrator shall be inoperative 
unless and until the decision is upheld 
by the Administrative Law Judge or the 
Wage Appeals Board.

§ 5.12 Debarment proceedings.
(a) (1) Whenever any contractor or 

subcontractor is found by the Secretary 
of Labor to be in aggravated or willfuK 
violation of the labor standards 
provisions of any of the applicable 
statutes listed in § 5.1, other than the 
Davis-Bacon Act, such contractor or 
subcontractor or any firm, corporation, 
partnership, or association in which 
such contractor dr subcontractor has a 
Substantial interest shall be ineligible 
for a period not to exceed 3 years (from 
the date of publication by the 
Comptroller General of the name or 
names of said contractor or 
subcontractor on the ineligible list as 
provided below) to receive any 
contracts or subcontracts subject to any 
of the statutes listed in § 5.1.

(2) In cases arising under contracts 
covered by the Davis-Bacon Act, the 
Administrator shall transmit to the 
Comptroller General the names of the 
contractors or subcontractors and their 
responsible officers, if any (and any 
firms in which the contractors or 
subcontractors are known to have an 
interest), who have been found to have 
disregarded their obligations to 
employees, and the recommendation of 
the Secretary of Labor or authorized 
representative regarding debarment. The 
Comptroller General will distribute a list 
to all Federal agencies giving the names 
of such ineligible person or firms, who 
shall be ineligible to be awarded any 
contract or subcontract of the United 
States or the District of Columbia and 
any contract or subcontract subject to 
the labor standards provisions of the 
statutes listed in § 5.1.

(b) (1) In addition to cases under 
which debarment action is initiated 
pursuant to § 5.11, whenever as a result 
of an investigation conducted by the 
Federal agency or the Department of 
Labor, and where the Administrator 
finds reasonable cause to believe that a 
contractor or subcontractor has 
committed willful or aggravated 
violations of the labor standards 
provisions of any of the statutes listed in 
§ 5.1 (other than the Davis-Bacon Act), 
or has committed violations of the 
Davis-Bacon Act which constitute a 
disregard of its obligations to employees 
or subcontractors under section 3(a) 
thereof, the Administrator shall notify 

-by registered or certified mail to the last 
known address, the contractor or 
subcontractor and its responsible 
officers, if any (and any firms in which

the contractor or subcontractor are 
known to have a substantial interest), of 
the finding. The Adminstrator shall 
afford such contractor or subcontractor 
and any other parties notified an 
opportunity for a hearing as to whether 
debarment action should be taken under 
paragraph (a)(1) of this section or 
section 3(a) of the Davis-Bacon Act. The 
Administrator shall furnish to those 
notified a summary of the investigative 
findings. If the contractor or 
subcontractor or any other parties 
notified wish to request a hearing as to 
whether debarment action should be 
taken, such a request shall be made by 
letter postmarked within 30 days of the 
date of the letter from the Administrator, 
and shall set forth any findings which 
are in dispute and the reasons therefor, 
including any affirmative defenses to be 
raised. Upon receipt of such request for 
a hearing, the Administrator shall refer 
the case to thp Chief Administrative 
Law Judge by Order of Reference, to 
which shall be attached a copy of the 
letter from the Administrator and the 
response thereto, for designation of an 
Administrative Law Judge to conduct 
such hearings as may be necessary to 
determine the matters in dispute. In 
considering debarment under any of the 
statutes listed in § 5.1 other than the 
Davis-Bacon Act, the Administrative 
Law Judge shall issue an order 
concerning whether the contractor or 
subcontractor is to be debarred in 
accordance with paragraph (a)(1) of this 
section. In considering debarment under 
the Davis-Bacon Act, the Administrative 
Law Judge shall issue a recommendation 
as to whether the contractor or 
subcontractor should be debarred under 
section 3(a) of the Act.

(2) Hearings under this section shall 
.be conducted in accordance with 29 CFR  
Part 6. If no hearing is requested within 
30 days of receipt of the letter from the 
Administrator, the Administrator’s 
findings shall be final, except with 
respect to recommendations regarding 
debarment under the Davis-Bacon Act, 
as set forth in paragraph (a)(2) of this 
section.

(c) Any person or firm debarred under 
§ 5.12(a)(1) may in writing request 
removal from the debarment list after 
six months from the date of publication 
by the Comptroller General of such 
person or firm’s name on the ineligible 
list. Such a request should be directed to 
the Administrator of the Wage and Hour 
Division, Employment Standards 
Administration, U.S. Department of 
Labor, Washington, D.C. 20210, and 
shall contain a full explanation of the 
reasons why such person or firm should 
be removed from the ineligible list. In

cases where the contractor or 
subcontractor failed to make full 
restitution to all underpaid employees, a 
request for removal will not be 
considered until such underpayments 
are made. In all other cases, the 
Administrator will examine the facts 
and circumstances surrounding the 
violative practices which caused the 
debarment, and issue a decision as to 
whether or not such person or firm has 
demonstrated a current responsibility to 
comply with the labor standards 
provisions of the statutes listed in § 5.1, 
and therefore should be removed from 
the ineligible list. Among the factors to 
be considered in reaching such a 
decision are the severity of the 
violations, the contractor or 
subcontractor’s attitude towards 
compliance, and the past compliance 
history of the firm. In no case will such 
removal be effected unless the 
Administrator determines after an 
investigation that such person or firm is 
in compliance with the labor standards1 
provisions applicable to Federal 
contracts and Federally assisted 
construction work subject to any of the 
applicable statutes listed in § 5.1 and 
other labor statutes providing wage 
protection, such as the Service Contract 
Act, the Walsh-Healey Public Contracts 
Act, and the Fair Labor Standards Act.
If the request for removal is denied, the 
person or firm may petition for review 
by the Wage Appeals Board pursuant to 
29 CFR Part 7.

(d)(1) Section 3(a) of the Davis-Bacon 
Act provides that for a period of three 
years from date of publication on the 
ineligible list, no contract shall be 
awarded to any persons or firms placed 
on the list as a result of a finding by the 
Comptroller General that such persons 
or firms have disregarded obligations to 
employees and subcontractors, and 
further, that no contract shall be 
awarded to “any firm, corporation, 
partnership, or association in which 
such persons or firms have an interest." 
Paragraph (a)(1) of this section similarly 
provides that contracts subject to any of 
the statutes listed in § 5.1 (other than the 
Davis-Bacon Act) shall not be awarded 
to “any firm, corporation, partnership, or 
association’’ in which a contractor or 
subcontractor on the ineligible list 
pursuant to that paragraph has a 
“ substantial interest.” A  finding as to 
whether persons or firms whose names 
appear on the ineligible list have an 
interest (or a substantial interest, as 
appropriate) in any other firm, 
corporation, partnership, or association, 
may be made through investigation, 
hearing, or otherwise.
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(2) (i) The Administrator, on his/her 
own motion or after receipt of a request 
for a determination pursuant to 
paragraph (d)(3) of this section may 
make a finding on the issue of interest 
(or substantial interest, as appropriate).

(ii) If the Administrator determines 
„ that there may be an interest (or

substantial interest, as appropriate), but 
finds that there is insufficient evidence 
to render a final ruling thereon, the 
Administrator may refer the issue to the 
Chief Administrative Law Judge in 
accordance with paragraph (d)(4) of this 
section.

(iii) If the Administrator finds that no 
interest (or substantial interest, as 
appropriate) exists, or that there is not 
sufficient information to warrant the 
initiation of an investigation, the 
requesting party, if any, will be so 
notified and no further action taken.

(iv) (A) If the Administrator finds that 
an interest (or substantial interest, as 
appropriate) exists, the person or firm 
affected will be notified of the 
Administrator’s finding (by certified 
mail to the last known address), which 
shall include the reasons therefor, and 
such person or firm shall be afforded an 
opportunity to request that a hearing be 
held to render a decision on the issue.

(B) Such person or firm shall have 20 
days from the date of the 
Administrator’s ruling to request a 
hearing. A  detailed statement of the 
reasons why the Administrator’s ruling 
is in error, including facts alleged to be 
in dispute, if any, shall be submitted 
with the request for a hearing.

(C) If no hearing is requested within 
the time mentioned in paragraph

, (d)(2)(iv)(B) Of this section, the 
Administrator’s finding shall be final 
and the Administrator shall so notify the 
Comptroller General. If a hearing is 
requested, the ruling of the 
Administrator shall be inoperative 
unless and until the administrative law 
judge or the Wage Appeals Board issues 
an order that there is an interest (or 
substantial interest, as appropriate).

(3) (i) A  request for a determination of 
interest (or substantial interest, as 
appropriate), may be made by any 
interested party, including contractors 
or prospective contractors and 
associations of contractors, 
representatives of employees, and 
interested Government agencies. Such a 
request shall be, submitted in writing to 
the Administrator, Wage and Hour 
Division, Employment Standards 
Administration, U.S. Department of 
Labor, Washington, D.C. 20210, to the 
attention of the Office of Government 
Contract Wage Standards.

(ii) The request shall include a 
statement setting forth in detail why the

petitioner believes that a person or firm 
whose name appears on the debarred 
bidders list has an interest (or a 
substantial interest, as appropriate) in 
any firm, corporation, partnership, or 
association which is seeking or has been 
awarded a contract of thg United States 
or the District of Columbia, or which is 
subject to any of the statutes listed in 
§ 5.1. No particular form is prescribed 
for the submission of a request under 
this section.

(4) Referral to the C h ief Adm inistrator 
Law  Judge. The Administrator, on his/ 
her own motion under paragraph
(d)(2)(h) of this section or upon a request 
for hearing where the Administrator 
determines that relevant facts are in 
dispute, will by order refer the issue to 
the Chief Administrative Law Judge, for 
designation of an Administrative Law 
Judge who shall conduct such hearings 
as may be necessary to render a 
decision solely on the issue of interest 
(or substantial interest, as appropriate). 
Such proceedings shall be conducted in 
accordance with the procedures set 
forth at 29 CFR Part 6.

(5) Referral to the Wage Appeals 
Board. IF the person or firm affected 
requests a hearing and the 
Administrator determines that relevant 
facts are not in dispute, the 
Administrator will refer the issue and 
the record compiled thereon to the 
Wage Appeals Board to render a 
decision solely on the issue of interest 
(or substantial interest, as appropriate). 
Such proceeding shall be conducted in 
accordance with the procedures set 
forth at 29 CFR Part 7.

§ 5.13 Rulings and interpretations.
All questions relating to the 

application and interpretation of wage 
determinations (including the 
classifications therein) issued pursuant 
to Part 1 of this subtitle, of the rules 
contained in this part and in Parts 1 and 
3, and of the labor standards provisions 
of any of the statutes listed in § 5.1 shall 
be referred to the Administrator for 
appropriate ruling or interpretation. The 
rulings and interpretations shall be 
authoritative and those under the Davis- 
Bacon Act may be relied upon as 
provided for in section 10 of the Portal- 
to-Portal Act of 1947 (29 U .S.C. 259). 
Requests for such rulings and 
interpretations should be addressed to 
the Administrator, Wage and Hour. 
Division, Employment Standards 
Administration, U.S. Department of 
Labor, Washington, D.C. 20210.

§ 5.14 Variations, tolerances, and 
exemptions from Parts 1 and 3 of this 
subtitle and this p art

The Secretary of Labor may make 
variations, tolerances, and exemptions 
from the regulatory requirements of this 
part and those of Parts 1 and 3 of this 
subtitle whenever the Secretary finds 
that such action is necessary and proper 
in the public interest or to prevent 
injustice and undue hardship.
Variations, tolerances, and exemptions 
may not be made from the statutory 
requirements of any of the statutes 
listed in § 5.1 unless the statute 
specifically provides such authority.

§ 5.15 Limitations, variations, tolerances, 
and exemptions under the Contract Work 
Hours and Safety Standards Act.

(a) General. Upon his or her own 
initiative or upon the request of any 
Federal agency, the Secretary of Labor 
may provide under section 105 of the 
Contract Work Hours and Safety 
Standards Act reasonable limitations 
and allow variations, tolerances, and 
exemptions to and from any or all 
provisions of that Act whenever the 
Secretary finds such action to be 
necessary and proper in the public 
interest to prevent injustice, or undue 
hardship, or to avoid serious impairment 
of the conduct of Government business. 
Any request for such action by the 
Secretary shall be submitted in writing, 
and shall set forth the reasons for which 
the request is made.

(b) Exem ptions. Pursuant to section 
105 of the Contract Work Hours and 
Safety Standards Act, the following 
classes of contracts are found exempt 
from all provisions of that Act in order 
to prevent injustice, undue hardship, or 
serious impairment of Government 
business:

(1) Contracts of $2,000.00 or less.
(2) Purchases and contracts other than 

construction contracts in the aggregate 
amount of $2,500.00 or less. In arriving at 
the aggregate amount involved, there 
must be included all property and 
services which would properly be 
grouped together in a single transaction 
and which would be included in a single 
advertisement for bids if the 
procurement were being effected by 
formal advertising.

(3) Contract work performed in a 
workplace within a foreign country or 
within territory under the jurisdiction of 
the United States other than the 
following: A  State of the United States; 
the District of Columbia; Puerto Rico; 
the Virgin Islands; Outer Continental 
Shelf lands defined in the Outer 
Continental Shelf Lands Act (ch. 345, 67 
Stat. 462); American Samoa; Guam;
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Wake Island; Eniwetok Atoll; Kwajalein 
Atoll; and Johnston Island;

(4) Agreements entered into by or on 
behalf of the Commodity Credit 
Corporation providing for the storing in 
or handling by commercial warehouses 
of wheat, corn, oats, barley, rye, grain 
sorghums, soybeans, flaxseed, rice, 
naval stores, tobacco, peanuts, dry 
beans, seeds, cotton, and wool.

(5) Sales of surplus power by the 
Tennessee Valley Authority to States, 
counties, municipalities, cooperative 
organization of citizens or farmers, 
corporations and other individuals 
pursuant to section 10 of the Tennessee 
Valley Authority Act of 1933 (16 U.S.C. 
8311).

(c) Tolerances. (1) The “basic rate of 
pay” under section 102 of the Contract 
Work Hours and Safety Standards Act 
may be computed as an hourly 
equivalent to the rate on which time- 
and-one-half overtime compensation 
may be computed and paid under 
section 7 of the Fair Labor Standards 
Act of 1938, as amended (29 U .S.C. 207), 
as interpreted in Part 778 of this title. 
This tolerance is found to be necessary 
and proper in the public interest in order 
to prevent undue hardship.

(2) Concerning the tolerance provided 
in paragraph (C)(1) of this section, the 
provisions of section 7(d)(2) of the Fair 
Labor Standards Act and § 778.7 of this 
title should be noted. Under these 
provisions, payments for occasional 
periods when no work is performed, due 
to vacations, and similar causes are 
excludable from the “regular rate” under 
the Fair Labor Standards Act. Such 
payments, therefore, are also excludable 
from the “basic rate” under the Contract 
Work Hours and Safety Standards Act.

(3) See § 5.8(c) providing a tolerance 
subdelegating authority to the heads of 
agencies to make appropriate 
adjustments in the assessment of 
liquidated damages totaling $500 or less 
under specified circumstances.

(4) (i) Time spent in an organized 
program of related, supplemental 
instruction by laborers or mechanics 
employed under bona fide 
apprenticeship or training programs may 
be excluded from working time if the 
criteria prescribed in paragraphs (c)(4) 
(ii) and (iii) of this section áre met.

(ii) The apprentice or trainee comes 
within the definition contained in
§ 5.2(n).

(iii) The time in question does not 
involve productive work or performance 
of the apprentice’s or trainee’s regular 
duties.

(d) Variations. (1) In order to prevent 
undue hardship, a workday consisting of 
a fixed and recurring 24-hour period 
commencing at the same time on each

calendar day may be used in lieu of the 
calendar day in applying the daily 
overtime provisions of the Act to the 
employment of firefighters or fireguards, 
under the following conditions; (i)
Where such employment is under a 
platoon system requiring such 
employees to remain at or within the 
confines of their post of duty in excess 
of 8 hours per day in a standby or on- 
call status; and (ii) if the use of such 
alternate 24-hour day has been agreed 
upon between the employer and such 
employees or their authorized 
representatives before performance of 
the work; and (iii) provided that, in 
determining the daily and the weekly 
overtime requirements of the Act in any 
particular workweek of any such 
employee whose established workweek 
begins at an hour of the calendar day 
different from the hour when such 
agreed 24-hour day commences, the 
hours worked in excess of 8 hours in any 
such 24-hour day shall be counted in the 
established workweek (of 168 hours 
commencing at the same time each 
week) in which such hours are actually 
worked.

(2) In the event of failure or refusal of 
the contractor or any subcontractor to 
comply with overtime pay requirements 
of the Contract Work Hours and Safety 
Standards Act, if the funds withheld by 
Federal agencies for the violations are 
not sufficient to pay fully both the 
unpaid wages due laborers and 
mechanics and the liquidated damages 
due the United States, the available 
funds shall be used first to compensate 
the laborers and mechanics for the 
wages to which they are entitled (or an 
equitable portion thereof when the funds 
are not adequate for this purpose); and 
the balance, if any, shall be used for the 
payment of liquidated damages.

(3) In the performance of any contract 
entered into pursuant to the provisions 
of 38 U .S.C. 620 to provide nursing home 
care of veterans, no contractor or 
subcontractor under such contract shall 
be deemed in violation of Section 102 of 
the Contract Work Hours and Safety 
Standards Act by virtue of failure to pay 
the overtime wages required by such 
section for work in excess of 8 hours in 
any calendar day or 40 hours in the 
workweek to any individual employed 
by an establishment which is an 
institution primarily engaged in the care 
of the sick, the aged, or the mentally ill 
or defective who reside on the premises 
if, pursuant to an agreement or 
understanding arrived at between the 
employer and the employee before 
performance of the work, a work period 
of 14 consecutive days is accepted in 
lieu of the workweek of 7 consecutive

days for the purpose of overtime 
compensation and if such individual 
receives compensation for employment 
in excess of 8 hours in any workday and 
in excess of 80 hours in such 14-day 
period at a rate not less than 1 Vi times 
the regular rate at which the individual 
is employed, computed in accordance 
with the requirements of the Fair Labor 
Standards Act of 1938, as amended.

§ 5.16 Training plans approved or 
recognized by the Department of Labor 
prior to August 20,1975.

(a) Notwithstanding the provisions of 
§ 5.5(a)(4)(ii) relating to the utilization of 
trainees on Federal and federally 
assisted construction, no contractor 
shall be required to obtain approval of a 
training program which, prior to August
20.1975, was approved by the 
Department of Labor for purposes of the 
Davis-Bacon and Related Acts, was ~~ 
established by agreement of organized 
labor and management and therefore 
recognized by the Department, and/or 
was recognized by the Department 
under Executive Order 11246, as 
amended. A  copy of the program and 
evidence of its prior approval, if 
applicable shall be submitted to the 
Employment and Training 
Administration, which shall certify such 
prior approval or recognition of the 
program. In every other respect, the 
provisions of § 5.5(a)(4)(ii)—including 
those relating to registration of trainees, 
permissible ratios, and wage rates to be 
paid—shall apply to these programs.

(b) Every trainee employed on a 
contract executed on and after August
20.1975, in one of the above training 
programs must be individually 
registered in the program in accordance - 
with Employment and Training 
Administration procedures, and must be 
paid at the rate specified in the program 
for the level of progress. Any such 
employee listed on the payroll at a 
trainee rate who is not registered and 
participating in a program certified by 
ETA pursuant to this section, or 
approved and certified by ETA pursuant 
to § 5.5(a) (4) (ii), must be paid the wage 
rate determined by the Secretary of 
Labor for the classification of work 
actually performed. The ratio of trainees  ̂
to journeymen shall not be greater than 
permitted by the terms of the program.

(c) In the event a program which was 
recognized or approved prior to August
20.1975, is modified, revised, extended, 
or renewed, the changes in the program 
or its renewal must be approved by the 
Employment and Training 
Administration before they may be 
placed into effect.
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§5.17 Withdrawal of approval of a.training 
program.

If at any time the Employment and 
Training Administration, determines, 
after opportunity for a hearing, that the 
standards of any program, whether it is 
one recognized or approved prior to 
August 20,1975, or a program 
subsequently approved, have not been 
complied with, or that such a program 
fails to provide adequate training for 
participants, a contractor.will no longer 
be permitted to utilize trainees at less 
than the predetermined rate for the 
classification of work actually 
performed until an acceptable program 
is approved.* * * * *|FR Doc. 81-23736 Filed 8-13-81; 8:45 am|
BILLING CODE 4510-27-M
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DEPARTMENT OF AGRICULTURE -  

Food and Nutrition Service 

7CFR Part 250

Food Distribution Program
Agency: Food and Nutrition Service, 
USDA. .
ACTON: Final rule. .

SUMMARY; This final rule sets forth 
revisions to the requirements which 
permit distributing agencies, 
subdistributing agencies, and recipient 
agencies to employ commercial facilities 
to process USDA-donated foods by 
converting them into different end 
products or by repackaging them. The 
provisions prescribed in this rule will 
ensure that food processors pass on 
maximum benefits of donated foods to 
recipient agencies and that processing 
activities are conducted in a manner 
which maintains maximum 
accountability and integrity of the 
donated foods provided by the Food and 
Nutrition Service (FNS).
EFFECTIVE DATE: August 14,1981.
FOR FURTHER 9NFORMATSON CONTACT 
Gwena Kay Tibbits, Chief, Program 
Monitoring and Policy Development 
Branch, Food Distribution Division,
Food and Nutrition Service, U.S. 
Department of Agriculture, Washington, 

'D.G. 20250, (202) 447-0380.
, The Final Impact Statement 

describing the options considered in 
developing this final rule and the impact 
of implementing each option are 
available on request from the above 
named individual
SUPPLEMENTARY 9NFORMAT1ÜN: FNS has 
determined that this action meets none 
of the criteria listed in the definition of 
“major rule” in Executive Order 12291, 
While the value of the USDA-donated 
foods that are already subject to 
commercial processing under previous 
regulations exceeds $100 million, the 
effect of these amendments will be that 
schools and institutions can receive 
additional and more varied end 
products costing less than equivalent 
commercial products. In addition, while 
slight increases in distributing agencies’ 
costs of supervising processing activities 
may result from the amendments, State 
Administrative Expense funds, provided 
in accordance with section 7 of the 
Child Nutrition Act of 1966, may be used 
to assist distributing agencies with these 
cost increases. Further, the amendments 
will result in increased processing 
activities, thereby enhancing 
competition, employment, innovation 
and productivity.

G. William Hoagland, Administrator 
of the Food and Nutrition Service (FNS), 
has determined that this action will not 
have a significant economic impact on a 
substantial number of small entities. The 
primary purpose of these rules is to 
improve administration of the Food 
Distribution Program by (1) increasing 
State agency monitoring responsibilities, 
(2) requiring certification and inspection 
of certain end products and (3) 
improving accountability. Increased 
costs for processors should be minimal 
because the changes required by this 
rule are cost effective.

State agencies, school food authorities 
and commercial processors of USDA- 
donated foods have all expressed 
concern about the lack of detailed and 
definitive guidelines concerning 
processing contracts. Therefore, these 
final rules become effective immediately 
upon publication so that they may be 
implemented as early as possible during 
the school year which begins July 1,
1981.

The information collection 
requirements contained in this final rule 
are subject to review under the 
Paperwork Reduction Act of 1980 and 
have submitted to the Office of 
Management and Budget (OMB). They 
will not become effective until OMB  
clearance has been obtained.
Introduction

The regulations for food distribution 
permit distributing agencies, 
subdistributing agencies, and recipient 
agencies to contract with commerial 
facilities to process USDA-donated 
foods into different end products or by 
repackaging them. This authority has 
existed since the regulations were first 
issued in October 1958, but only since 
the early 1970’s has FNS taken an active 
role in encouraging donated-food 
processing after the foods have been 
made available to the State level. The 
impetus for this encouragement came 
from changes in child nutrition 
legislation guaranteeing a designated 
level of commodity assistance based on 
meals served within each State.

As the supply of agricultural 
commodities became more constant, 
States and schools saw the opportunity 
to convert donated products into more 
convenient or table-ready forms. This 
change has helped expand donated-food 
use from a limited number of 
commodities to a broader array of 
products processed from commodities. 
For example, a quantity of donated flour 
becomes a quantity of bread, crackers, 
cookies, pizzas, and of many other 
precooked or ready-to-serve items.

A s the food distribution program has 
taken on new dimensions, State

agencies, schools, and the food industry 
have become more involved in 
processing activities. As of July 1980, 41 
agencies had processing contracts with 
about 420 food companies. During 
school year 1980, the value of school 
entitlements for donated foods 
amounted to approximately $707 million. * 
In addition to the entitlements, price- f  
supported foods valued at nearly $132 
million were donated to schools in 
school year 1980. Section 416 foods are 
particularly suitable for prooessing.
While flour is probably the largest single 
item converted, cheese and other dairy 
items, peanut products, oils, meat and 
poultry, and many other donated foods, 
also lend themselves to processing. FNS  
does not currently have any available 
data on the volume of donated foods 
being processed, but estimates that it 
may be as much as 20 percent of the 
total amount distributed.

Processing contracts have come under 
close scrutiny as a result of a national 
audit conducted in fiscal year 1978 by 
the Department of Agriculture’s Office 
of the Inspector General (OIG). The 
audit, which was requested by FNS, 
included 18 firms doing business with 10 
State agencies in 5 of the 7 FNS Regions, 
O IG ’s report of its comprehensive audit 
was released on March 29,1979, and 
revealed significant problems in the 
receipt, use and disposition of donated 
foods by commercial processors. These 
regulations reflect FNS’s desire for 
stricter contractual provisions, improved 
accountability, increased monitoring 
requirements, and overall clarification 
of processing regulations.

Analysis o f Comments

On June 24,1980, FNS published a 
comprehensive and detailed proposal 
concerning the processing of USDA- 
donated foods (45 FR 42303-42312). FNS  
invited careful public scrutiny of that 
proposal and encouraged detailed 
written criticism and comment. A  total 
of 90 days was afforded the general 
public in which it could comment on the 
proposed rule. A  total of 155 comments 
was received by FNS.

In addition to inviting comments on 
the proposed regulations, several on-site 
reviews of processing plants were 
conducted by FNS in conjunction with 
the Food Safety and Quality Service 
(Meat, Dairy, and Fruit and Vegetable 
Grading Branches) and with the Federal 
Grain Inspection Service. The purpose of 
the reviews was to determine if the 
requirements outlined in the proposed 
regulations will lead to the desired 
accountability for which they were 
intended. The proposed regulations 
were discussed at various meetings with
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representatives from the FN S Regional 
Offices, State distributing agencies, and 
processing companies.

FN S also conducted a workshop in 
which representatives from various 
States, Food Safety and Quality Service, 
Federal Grain Inspection Service, and 
FN S Regional Offices participated. The 
purpose of the workshop was to analyze 
comments received concerning the 
proposed regulations.

This preamble articulates the basis for 
significant changes from the June 24,
1980 proposal. The reasons supporting 
the provisions of the June 24 proposal 
which are unchanged by the final rule 
were carefully examined in light of the 
comments to determine the continued 
applicability of each justification.
Unless otherwise stated, the rationale 
contained in the proposal should be 
regarded as the basis for the pertinent 
final rule. Thus, a thorough 
understanding of the grounds for the 
final rule requires reference to the June
24,1980 publication.

Definitions
Contract Value o f the Donated Foods. 

Section 250.14(b)(2) of the proposed 
regulations defined contract value of the 
donated foods as (i) the Department’s 
cost of acquiring and delivering the 
donated foods to be processed based on 
the most recent data provided by the 
Department on the date a processing 
contract is signed, or (ii) the processor’s 
documented cost of purchasing foods 
meeting or exceeding the donated foods’ 
specifications as of that date as 
determined by the applicable Federal 
acceptance service or by a jnethod 
acceptable to such service.

Eleven comments were received 
concerning the definition of contract 
value of the donated foods. The value of 
the donated foods established in a 
contract is the basis for crediting 
recipient agencies for the donated food 
content of the end products purchased 
under a processing contract or for 
establishing the amount to be paid to a 
contracting agency when a processor is 
unable to return donated foods.

Four commenters expressed the 
opinion that only the U SD A  value 
should be utilized for contract purposes 
and that the U SD A  value should be 
published and provided by U SD A at 
least quarterly to all distributing 
agencies. The commenters indicated 
that any reduction in value of the 
donated foods could adversely affect the 
entitlement figures of the contracting 
agency. The commenters also believed 
that by requiring processors to use the 
U SD A  value, all contracts would be 
negotiated on a more equitable basis.

Several commenters'were opposed to 
the use of the U SD A  value of donated 
food for contract purposes, They stated 
that in many instances, processors can 
purchase foods meeting or exceeding the 
donated food specification at a lower 
price than the U SD A  purchase price.
The commenters stated that by requiring 
them to use the U SD A  figure, the sale 
price of the processed items would be 
artificially inflated in order to 
accommodate the designated figure.

One commenter stated that the 
distributing agency of a State may not 
even be a party to the contract, and 
requested that the contracting agency 
and processor negotiate the best return 
value for the donated foods supplied.

Section 250.3 of the final regulations 
defines contract value of the donated 
foods as: (1) the Department’s cost of 
acquiring and delivering the donated 
foods to be processed based on the most 
recent data provided by the Department 
on the date a processing contract is 
signed, or (2) the processor's most recent 
data documenting the cost of purchased 
foods meeting or exceeding the donated 
foods’ specifications delivered to the 
processing plant.

This revision provides the processor 
with two methods for determining 
contract value of the donated foods, to 
be approved by the distributing agency. 
However, in instances when the 
contract value of donated foods is 
approved at a lower value than the 
Department’s cost of acquiring and 
delivering such foods on the date a 
processing contract is signed or 
subsequently revised, the processor 
shall be required to maintain records to 
substantiate the lower delivered cost 
and that the food purchased meets or 
exceeds the donated food specifications. 
These records shall be maintained for a 
period of three years. FNS may, by 
written notice, require longer retention 
of any records necessary for resolution 
of an audit or of any litigation.

Distributor

Section 250.14(b)(5) of the proposed 
regulations defined distributor as a 
commercial food purveyor or handler 
who is independent of a processor and 
sells end products to recipient agencies.

Two comments were received 
regarding the definition of a distributor. 
Commenters stated that the definition as 
worded minimized the importance of the 
distributor’s role because the definition 
did not reflect the recordkeeping 
functions of the distributor. One 
commenter requested that the definition 
be expanded to allow a distributor to 
deliver products on a fee for service 
basis, which means assessing the

recipient agency for the handling 
charges of the delivery only.

In Section 250.3 of the final 
regulations the definition of distributor 
has been expanded to reflect more 
accurately the responsibility of the 
distributor to sell and bill delivered end 
products to recipient agencies.
Processor

Processor was defined under Section 
250.14(b)(ll) of the proposed regulations 
as a commercial or institutional facility, 
other than a food servicé management 

. company, which processes or 
repackages donated foods.

One comment was received 
requesting that the words “institutional 
facility” be removed from the definition 
of “processor” so that public and private 
nonprofit schools and institutions which 
process donated foods on behalf of 
other recipient agencies would not be 
subject to the same stringent provisions 
as commercial facilities. Since the 
proposed regulations did not intend that 
such noncommercial processing be 
affected by the new provisions, the term 
"or institutional” has been deleted from 
the definition in Section 250.3 of the 
final regulations. This will permit 
institutions to continue processing 
donated foods and not be subject to the 
terms and conditions of the processing 
provisions set forth in § 250.15(d) of the 
final regulations.

Processing State Plan of Operations

Date o f Submission o f the Processing 
State Plan o f Operations

Section 250.14(c) of the proposed 
regulations required submission of a 
Processing State Plan of Operations by 
distributing agencies to FNS not later 
than May 15,1981 and not later than 
May 15 of each subsequent fiscal year. 
Approval of the Processing State Plan 
by FNS will be a prerequisite to 
distributing agencies’ approval of any 
processing agreements.

Seven comments were received 
expressing concern that approval of 
processing contracts could be delayed 
pending submission and approval of 
State Plans for fiscal year 1982. Two 
commenters were definitely opposed to 
the development of the Processing 
component of the State Plan until 
regulations are final. One commenter 
stated that the State Plan should 
coincide with the school year calendar 
instead of the fiscal year.

FNS has decided that only the 
Processing Plan of Operations will be 
required for School Year 1982. There 
will be no overall State Plan for Food 
Distribution for Fiscal Year 1982,
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Meanwhile, the Department is requiring 
under § 250.6{w) of these final 
regulations that a Processing Plan of 
Operations be submitted to FNS for 
approval within 90 days of the 
publication of these final rules and by 
May 15 of each subsequent year. All 
references to the processing component 
of the State Plan in the proposed rules 
have been revised to reflect this change 
in the final rules. Once final regulations 
are published requiring the submission 
of a State Plan of Operations for Food 
Distribution, the Processing Plan of 
Operations will become a component of 
the State Plan.

As a result of ongoing audits of 
processing activities, numerous 
deficiencies have been identified which 
have placed FNS under scrutiny by the 
Office of the Inspector General and 
Congress. The Processing State Plan will 
provide FNS with a means to assess 
processing activities within the State.

Since numerous deficiencies in 
processing are still being identified, FNS  
feels that it is imperative to implement 
the Processing Plan of Operations as 
expeditiously as possible. For School 
Year 1982 State distributing agencies 
may approve contracts prior to approval 
of this Plan provided that the terms and 
conditions of the contract are in 
compliance with § 250.15(d) of this part. 
For future years, since the majority of 
processing agreement» terminate on 
June 30, submission and approval of 
State Plans should not result in delays in 
contract approvals. If Processing Plans 
of Operations are submitted to the 
Regional Office by May 15, and the 
Regional Office approves the Plan in 45 
days, processing contracts may be 
approved beginning July 1.
Processing Contract Manual

Section 250.14(c) (l)(iii) of the 
proposed regulations required State 
distributing agencies to develop and 
provide a processing manual or similar 
procedural material for guidance to 
contracting agencies, recipient agencies 
and processors to be included as part of 
the State Plan.

Sixteen comments were received 
expressing a desire for guidance from 
FNS in developing the processing 
manual which was required in the 
proposal. Several comments strongly 
favored developing the processing 
contract manual apart horn the State 
Plan, so that changes would not require 
amendments to the Plan. Three 
commenters felt that the requirement for 
a processing manual should be 
eliminated.

Due to the time constraints placed on 
the State distributing agencies for the 
development and submission of the

Processing Plan of Operations, FNS  
decided to delete the requirement for 
submission of the manual as part of the 
Plan. However, the State distributing 
agency must develop and provide a 
processing manual or similar procedural 
material for guidance to contracting 
agencies, recipient agencies and 
processors. This guidance material will 
be provided to processors within 60 
days of approval of the annual 
agreement by the State distributing 
agency in accordance with § 250.15(t). 
This material will also be provided to 
recipient agencies and contracting 
agencies within 60 days of approval of 
the annual agreement to receive donated 
commodities by the State distributing 
agency.
Standard Form Contract

State distributing agencies were 
required under § 250.14(c)(l)(ii) of the 
proposed regulations to provide a copy 
of the standard processing contract(s) 
being utilized within the State. The 
standard form contracts were to be 
submitted as part of the Processing Plan 
of Operations.

Three commenters recommended that 
FNS develop a standard form contract to 
be distributed to all distributing 
agencies outlining minimum contractual 
provisions to ensure compliance with 
the regulations. Several commenters 
recommended that contracts used by 
recipient agencies contain the same 
provisions as those contained in the 
State contract(s).

FNS is providing guidelines for 
minimum contractual requirements 
under § 250.15(d) of the final regulations. 
In order to permit State distributing 
agencies and recipient agencies to 
comply with applicable State and local 
laws, however, the final regulations do 
not reflect a change from the proposed 
regulations. Flexibility must be 
mantained in order to accommodate the 
specific needs of the individual States.
Monitoring

State distributing agencies would be 
required under § 250.14(c)(l)(iv) of the 
proposed regulations to include as part 
of the Processing Plan of Operations the 
manner in which the distributing agency 
will monitor processing activities.

This particular section of the 
Processing Plan generated many 
comments of concern. While the 
majority of the commenters favored an 
increased monitoring requirement for 
processing activities, they requested 
specific guidelines from FNS to help 
them conduct reviews more objectively. 
One commenter felt that FNS should be 
in charge of monitoring all processing 
activity, with the States having no

responsibility for this function 
whatsoever. Several commenters 
recommended that FNS monitor the 
activities of multi-State contracts or 
allow the States to work out cooperative 
interstate monitoring activities to 
eliminate duplication of effort. Another 
commenter felt that the idea of 
monitoring requirement was a 
procedural burden that will create 
hardships for the States as well as the 
processors. That same commenter 
stated that processing would be 
eliminated if all the new requirements 
were mandated.

FNS is in the process of collecting 
data to determine the extent of 
monitoring of processing activities 
currently taking place. By examining 
forms currently used by distributing 
agencies, a suggested review format will 
be developed for distribution to the 
State distributing agencies for guidance 
in conducting reviews. Plans are also 
underway for the FNS national office to 
coordinate reviews with its Regional 
Offices of processors holding multi-State 
agreements. The results of these reviews 
will be distributed to all appropriate 
parties in an attempt to eliminate 
duplication of effort among contracting 
agencies.

Section 250.15(b) (l)(iii) of the final 
regulations retains the requirement for 
State distributing agencies to monitor 
processing activities. FNS feels that it is 
imperative that processing activities be 
monitored so that deficiencies can be 
identified and corrected on an ongoing 
basis. Onsite reviews of processing 
activities provide the best possible 
means to accomplish this monitoring.

Requirements for Processing Contracts

Perm issible Contractual Arrangements

Section 250.14(d)(1) of the proposed 
regulations permitted the State 
distributing agèncy to contract for 
processing, pay the processing fee and 
deliver the end products to recipient 
agencies through its own distribution 
system.

Four commenters recommended that 
such a fee for service arrangement be 
expanded to include subdistributing 
agencies and recipient agencies. Those 
same commenters felt that the fee 
arrangement as written was too 
restrictive. They believed recipient 
agencies should be able to make 
payments directly to a processor.
Several commenters also indicated that 
many State distributing.agencies are 
funded in such a way that it would be 
impossible to pay the processing fee for 
an entire State.
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The proposed regulations were 
intended to permit a subdistributing 
agency or a recipient agency to enter 
into processing agreements on a fee for 
service basis. Clarifying language has, 
therefore, been added in § 250.15(c)(1) of 
the final regulations.

It was suggested by one commenter 
that the processor should disclose the 
base price of end products (cost of end 
products using other than donated 
commodities) to the distributing agency 
to allow the recipient agencies to 
determine the processor’s profit margin. 
Four commenters favored the processor 
listing Free on Board price or 
distributors’ price list for products in an 
area.

The final regulations do not require 
that this information be provided for 
purposes of contract approval. To 
require a base price or a distributors’ 
price list for a specific area would be 
detrimental to the processing program. 
FNS has been informed that many 
processors would not participate in the 
processing program if required to furnish 
information which could result in loss of 
contracts for processors.

One commenter was in favor of 
requiring bid procedures for the 
procurement of processed food items.

Because USDA-donated foods are not 
subject to the provisions of Attachment 
O of OMB Circular A-102, the 
regulations do not require competitive 
bidding, but neither do they prohibit 
contracting agencies from utilizing such 
a system to ensure the most efficient . 
and economical processing.

A  commenter asked who is 
responsible for contractual compliance 
when a subdistributing agency or 
recipient agency enters into a contract. 
One commenter felt that a distributing 
agency should not be able to refuse a 
processing contract to any processor.
This commenter said that if a recipient 
agency wishes to enter into a contract 
and maintain the required records, the 
distributing agency should have nothing 
to say about it. *

The State distributing agency is 
responsible for all commodities 
delivered for the State’s use and must 
assure that all processing activities are. 
performed in compliance with the final 
regulations; therefore, the State 
distributing agency must approve all 
processing agreements. If the processor 
supplies the distributing agency with all 
required information and the processed 
food item can be used in the required 
child nutrition program meal patterns, it 
is anticipated that no reasonable request 
for a contract would be denied.
Therefore, the final regulations have not 
been revised in this respect.

Description o f End Products Produced

Proposed § 250.14(e)(4)(ii) required the 
processor to furnish a description of 
each end product to be processed, the 
quantity of each donated iood, and the 
aggregate quantity of all other foods 
needed to yield a specific unit of each 
end product, including all conversion 
and processing loss factors pertaining to 
the donated food(s).

Six commenters recommended that 
this section be revised to require a 
listing of all other ingredients utilized in 
the production of a specific unit of end 
product with only flavorings and 
seasonings listed as an aggregate 
quantity, as currently required in 
§ 250.6(m). Based on the comments 
received, § 250.15(d)(4)(ii) of the final 
regulations requires a listing of all 
ingredients utilized in a specific end 
product with only flavorings and 
seasonings listed as an aggregate total. 
This change was adopted in order to 
assist the State distributing agencies to 
evaluate more fully and approve data 
submitted on a price and yield schedule, 
a necessary component of any 
processing contract.

Subcontracting

Section 250.14(e)(5) of the proposed 
regulations prohibited the processor 
from assigning the processing contract 
or delegating any aspect of processing 
under a subcontract or other 
arrangement without the written 
consent of the contracting agency and 
the distributing agency.

Subcontracting is standard business 
procedure in which a processor assigns 
or delegates any portion of the 
manufacturing process to another 
processor(s).

There were mixed comments on 
whether FNS should permit the use of 
subcontracts as provided for in the 
proposal. One commenter recommended 
that subcontracting be prohibited 
altogether while two commenters 
recommended that these provisions be 
retained.

The use of subcontracts will be 
permitted with written concurrence from 
the distributing agency in accordance 
with § 250.15(d)(5) of the final 
regulations. In the highly technical and 
specialized food industry, it is often 
advantageous to have one manufacturer 
produce a component of an end product 
with final assembly accomplished by 
another processor. By incorporating the 
special capabilities of each processor, a 
contracting agency can provide a high 
quality end product at a reasonable 
price to the recipient agencies.

Agreement Renew al

Providing that contract performance 
has been satisfactory, § 250.14(e)(1) of 
the proposed regulations permitted the 
renewal of contracts for additional 
periods of not more than oneyear by 
mutual agreement of all parties and 
upon written approval by the 
distributing agency.

Three commenters advised that in 
order to renew a processor’s agreement 
for a one year period, the company must 
have performed in full compliance the 
previous year. Another commenter 
requested requiring an annual 
accounting report of the processor by 
the distributing agency at the close of 
the year.

The proposed regulations provided 
that contracts may be renewed for 
additional periods of not more than one 
year by mutual agreement of all parties 
and upon written approval by the 
distributing agency, provided that 
contract performance has been 
satisfactory.

The State distributing agency is 
required under § 250.15(d)(1) of the final 
regulations to assess the processor’s 
performance annually. Such an 
assessment can be accomplished by any 
means set forth by the distributing 
agency, including annual accounting 
reports.

Thus, there has been no revision to 
the proposed regulations concerning 
agreement renewal.

Performance Bonding

The processor was required under 
§ 250.14(e)(l)(viii)(B) to furnish to the 
contracting agency prior to the delivery 
of any donated foods for processing a 
performance supply and surety bond or 
an irrevocable letter of credit payable in 
an amount acceptable to the distributing 
agency.

Tweny-seven commenters were 
opposed to the requirement for bonding 
as it appeared in the proposed 
regulations. Nine commenters felt that 
bonding is far too costly a means of 
insurance whfch will ultimately drive 
the cost of end products higher for all 
recipient agencies. It was also pointed 
out by seven commenters that it is very 
difficult for a small business concern to 
obtain a bond and requiring one would 
be discriminatory to that particular 
group of processors.

One commenter felt that no bond 
should be required if the commodities 
provided to the processor are valued at 
less than $1,000. Twelve comments were 
received which recommended different 
types of bonding depending on the 
volume of processing, the commodities
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being processed and the nature of the 
end products being produced. One 
commenter specified that the minimum 
amount of a bond should be $25,000 and 
the maximum bond request be valued at 
$250,000. The majority of the 
commenters recommended the use of 
alternative methods of insurance 
covering the value of the donated foods 
in inventory at any particular time. 
Commenters recommended that 
alternative means of bonding should be 
explained by FNS.

Based on these comments, FNS has 
included in § 250.15(d)(4)(viii)(B) of the 
final regulations alternative means of 
insurance that may be utilized or 
requested by a distributing agency to 
protect the value of donated foods 
supplied to processors. The distributing 
agency will be held liable by FNS for 
any donated foods provided to a 
processor.

However, FNS recommends the use of 
bonding whenever possible, since past 
experience has shown this widely used 
practice to be a very effective means of
protection for the value of commodities.

$

End Products Sold by Processors 
Listing o f Recipient Agencies

Section 250.14(f)(3) of the proposed 
regulations required a distributing 
agency to provide a processor with a 
listing of all recipient agencies eligible 
to purchase end products under the 
contract.

Two commenters felt that providing 
processors with a list of all recipient 
agencies was time-consuming and 
costly. It was recommended that lists 
need only be furnished upon request by 
a particular processor. On the other 
hand, one commenter felt that a list of 
all recipient agencies should be 
provided to all distributors as well as all 
processors.

The provision remains the same under 
S 250.15(e)(3) of the final regulations 
because FNS believes that such 
information is readily accessible to the 
distributing agencies. Provision of these 
lists is also necessary to ensure that 
processed end products are received 
only by eligible recipient agencies. Lists 
are essential when distributing end 
products containing nonsubstitutable 
foods to prevent ineligible recipient 
agencies from receiving them.

Pricing Structure

Section 250.14(f)(1) of the proposed 
regulations required that the processing 
contract should include the processor’s 
established wholesale price schedule for 
quantity purchases of specified units of 
end products.

Concerning the pricing structure 
which is required in this section, one 
processor commented that prices will 
vary among eligible recipient agencies, 
depending on such variables as volume 
discounts, bid prices, and delivery 
charges. That same processor stated 
that a processor could not declare a 
price that would apply to all recipient 
agencies within a State.

Section 250.15(e)(1) of the final 
regulations require the processor to 
supply a wholesale price schedule 
because, while prices may vary as to 
different recipient agencies receiving the 
same processed end product, figures 
must be furnished in order to guarantee 
that the contract value of the donated 
foods is received by all recipients. The 
difference in the price of an item 
produced from a processor’s ingredients 
and one produced from U SD A  donated 
ingredients will remain constant. .
End Products Sold by Distributors

Discount/Refund System  for Payment o f 
Processed End Products Sold  Through 
Distributors

Section 250.14(g) of the proposed 
regulations required that when a 
processor transferred end products to 
one or more distributors for sale and 
delivery to recipient agencies, such sales 
should be only under a refund system. 
The processor would make refund 
payments directly to the recipient 
agencies.

This section received more comments 
than any other in this regulation 
package. Eighty-nine commenters 
opposed a refund system (se^definition 
in § 250.3) for processed food items sold 
by a distributor. Thirty-four commenters 
felt that a refund system when a 
distributor is used would be more costly 
than the discount system (see definition 
in |  250.3) and would disrupt operations 
that have taken place for years. It was 
believed by many commenters that this 
system would tie up the school system’s 
money until the company made refunds 
equal to the value of donated foods 
contained in the end product

Forty-one commenters were opposed 
to the refund system because they 
believe it involves excessive 
bookkeeping and is time-consuming. The 
commenters explained that for a large 
school district with two hundred 
schools, the central office would have to 
obtain invoices from all the units and 
perform a manual tally before they 
would even have the data to complete a 
refund application.

In lieu of the proposed system, thirty- 
seven commenters felt that the choice as 
to whether processed food items are to 
be sold through distributors on the

refund or discount system should be 
permitted if clear accountability of the 
donated foods can be assured. The 
aforementioned comments represented 
the majority of responses to this 
particular issue.

If the refund system is required when 
a distributor is used, many commenters 
had reservations as to how the system 
would work. One stated that the refund 
system would work in a situation where 
unlimited substitution of donated foods 
was permitted. Three commenters 
requested information on how to 
account for refund payments on their 
quarterly financial reports to Child 
Nutrition Directors. Other commenters 
felt that instead of submitting a refund 
application for purposes of obtaining the 
refund, invoices or copies of invoices 
would more than suffice.

Several commenters who were 
opposed to the refund system felt that 
accountability of the donated foods and 
end products sold to recipient agencies 
should remain with the processor and 
distributing agency. They felt that the 
system as proposed places the 
recordkeeping burden totally on the 
recipient agencies. The whole system, as 
described by two commentera, creates 
inefficiencies that would offset any 
benefit of the refund payment Other 
respondents who have worked with the 
refund system claim problems in 
receiving rebates for applications 
submitted.

Small businesses claim they will no 
longer be able to participate in the 
processing program because their 
increased costs for clerical personnel 
and the processing of refund checks will 
be too great for them to absorb.

Five commenters stated that by 
maintaining the discount system through 
a distributor, the schools could 
immediately obtain the price reductions 
for processed food items, and also be 
able to maintain the economy of 
delivery through established networks. 
They claim that by increasing the 
number of items a distributor is able to 
supply to the schools, the overall cost of 
particular drop or delivery cost per unit 
will decrease. They feel the only way for 
schools to obtain m aximum economy of 
delivery is to have the distributors 
handle all foods.

One processor stated that if the 
refund system through a distributor is 
required, it could affect the rapport 
between distributors and processors, 
with the schools suffering the 
consequences. Through cooperative 
efforts of the distributing agencies, 
processors, distributors and recipient 
agencies, many commenters felt that a 
system could be devised which would
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maintain full value accountability and 
integrity of the donated foods when 
processed food items are sold at a 
discounted price through a distributor.

There are definite advantages and 
disadvantages to each system. The 
discount system, which is more popular 
among the recipient agencies, requires 
less staff and paperwork for the 
recipient agencies and does not tie up 
funds. It also enables the rural and 
smaller school districts to take 
advantage of the processing program. 
The discount system does present 
problems with accountability. When 
title to the processed end products 
passes to the distributor, die processors 
have difficulty maintaining records 
which substantiate actual donated food 
inventory of the commodities contained 
in those products. Reductions in the 
donated food inventory can only take 
place when the processed foods have 
actually been delivered to eligible 
recipient agencies. Processors and 
distributors must coordinate their 
recordkeeping activities to ensure 
accurate inventory reporting. Therefore, 
an accurate accountability of the 
donated food inventory is difficult to 
accomplish.

FNS is still recommending the use of 
the refund system for processed food 
items sold by distributors. However,
§ 250.15(f) of the final regulations 
provide that, with written concurrence 
from the Regional Office, a distributing 
agency may permit the use of any other 
system that will demonstrate and ensure 
proper accountability for end products 
sold through distributors.

One commenter stated that many 
schools would forget to file their refund 
application requesting payment. Four 
commenters felt that the processor 
should not be held responsible for 
refund payments if the schools do not 
file a request for a refund. Several 
processors felt that an attempt should be 
made at standardizing the refund 
application if it is going to be requested. 
Tliey claim that there is a different form 
utilized by almost every State 
distributing agency which complicates 
the task of making timely refunds.

State distributing agencies supply 
recipient agencies with a listing of 
approved processors and of methods 
utilized to determine the donated-food 
value. It is the responsibility of the 
recipient agencies to apply for every 
allowable credit for which they are 
entitled.

Two commenterà also felt that selling 
processed food items through a 
distributor at a discount price structure 
could be accomplished if the distributor 
were a party to the processing contract.

FNS decided that thè processors 
should be held ultimately responsible 
for the donated foods either in raw or 
finished product state. They may hold a 
distributor responsible for end products 
held in their possession but the 
distributor need not become a party to 
the processing contracts.

Distributors ’ Handling o f O nly  
Substitutable Foods

Section 250.14(g) of the proposed 
regulations required that the sale of 
processed end products through a 
distributor could only include donated 
foods that are substitutable, such as 
butter, cheese, flour, nonfat dry milk, 
and other such foods as are specified in 
§ 250.14(h)(i) of the proposed 
regulations.

Twenty-six comments were received 
opposing the stipulation that only 
processed food items containing 
substitutable foods could be sold 
through a distributor. If the provision is 
implemented, it was predicted by many 
commenterà that many processors and 
school districts would drop out of the 
processing program. Further, according 
to those same commenterà, many 
distributors would no longer be able to 
supply processed items containing non- 
substitutable commodities to the school 
districts they service. They claim that 
many large major city school systems 
now rely on distributors for the delivery 
of all processéd food items.

As indicated under the previous 
subject heading, FNS has revised the 
proposed regulations to allow the 
distributing agency to approve an 
alternate system providing for the sale 
of processed food items produced from 
non-substitutable foods through 
distributors. The rationale provided in 
comments on this issue pointed out that 
distributors service the total food needs, 
both for commercially purchased 
products and those processed from 
U SD A  donated commodities, of many 
schools and districts. If distributors are 
prohibited from handling products 
processed from non-substitutable 
donated foods, either the processors or 
the schools themselves will have to 
perform the delivery function.

Two commenters claimed that the use 
of established prices for non- 
substitutable food items handled 
through distributors, in the event it is 
permitted, could be considered legalized 
price fixing.

While it is not the position of FNS to 
lock in prices for processed foods 
handled through distributors, the value 
of the donated foods contained in the 
end products must be guaranteed to the 
recipient agencies. Furnishing an 
established price list for non

substitutable food items is not required 
by the regulations; however, a system 
which guarantees full value of the 
donated foods must be outlined by the 
processor. Use of a price sheet is one 
means of accomplishing this.

Substitution of Donated Foods With 
Commercial Foods

Additional Substitutable Items

Section 250.14(h) (1 )(2) of the proposed 
regulations stated that a processing 
contract may provide for a processor to 
substitute for designated donated foods 
a like quantity of the same foods of 
equal or better quality. The contract 
must stipulate that only butter, cheese, 
com grits, commeal, dried beans, dried 
peas, flour, lentils, macaroni, nonfat dry 
milk, peanut butter, peanut granules, 
roasted peanuts, rice, rolled oats, rolled 
wheat, and spaghetti may be substituted 
and if substitution takes place, the 
processor must have documentation that 
the foods substituted are of domestic 
origin and at least equal to the minimum 
specifications of the donated foods.

Ten comments were received 
recommending that all commodities be 
substitutable. Two commenters simply 
wanted the list of substitutable 
commodities expanded and one 
commenter felt that only graded meats 
and poultry should be classified as non- 
substitutable.

Six commenters felt that if the 
regulations provide that a processor 
must document that substituted foods 
are of equal or better quality to the 
donated foods supplied, then FNS  
should provide guidance as to what will 
be adequate documentation. Several 
other comenters asked whether 
processors using substitutable donated 
foods for their own commercial 
production would be required to make a 
physical inventory of such foods, or 
whether a “book” inventory would be 
adequate.

It was also stated by several 
cpmmenters that if the proposed 
regulations became final, these 
provisions will restrict processing 
agreements using non-substitutable 
commodities to large districts or to 
distributing agencies handling 
distribution of end products. Many 
commenters from smaller districts 
believed they will not be able to have 
these items processed.

In instances where several districts 
turn over inventories of non- 
substitutable foods to one processor, 
one processor suggested that processors 
be able to commingle the total of all the 
foods for purposes of processing. The 
processor indicated that having to set up
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a run for each individual school system 
being serviced by a processor is not cost 
effective. The same processor stated 
that such a practice is contrary to good 
business procedures and could not be 
followed. Also, several commenters 
indicated that fruits and vegetables are 
available to processors with similar 
specifications as those of USD A and 
that provisions for substituting such 
donated food items should be added.

Section 250.15(g)(2) of the final 
regulations allows the State distributing 
agency to approve requests for 
additional substitution of commodities 
by processors upon written request. The 
processor must demonstrate and ensure 
in the written request that the 
commercial foods substituted are of 
equal or superior quality to the donated 
foods supplied and are of domestic 
origin. Such documentation must be 
maintained by the processor in 
accordance with § 250.6(r). Upon 
apporoval by the distributing agency 
copies of processor requests for • 
additional substitution of commodities 
must be forwarded to the FNS Regional 
Office. The burden of proof that the 
foods substituted meet or exceed the 
donated food specifications will rest 
with the processor. These changes were 
designed to help processors of non- 
substitutable foods perform their 
activities in a more cost effective 
manner with a guarantee that the foods 
substituted are equal or superior to the 
donated foods supplied. Processors of 
preplated meals will benefit from the 
provisions added above. Further, 
manufacturers of food items containing 
both substitutable and non-substitutable 
items (e.g., pizza) can produce end 
products without undue restraints that 
would delay production and ultimately 
result in higher prices to the recipient 
agencies they service. However, in no 
instance will the processor be permitted 
to substitute meat or poultry items.

Certification by Acceptance Service
Use o f Federal Acceptance Service 
Grading in Plants Processing Non- 
substitutable Donated Foods

Section 250.14(j) of the proposed 
regulations required that when meat or 
poultry items are processed, the 
processing must be performed in plants 
under Federal or State meat and poultry 
inspection programs. Additionally, all 
processing of donated meats and pqultry 
must be performed under Food Safety 
and Quality Service (FSQS) acceptance 
service. For other non-substitutable 
donated food items, if the dollar value of 
the commodities represents an 
acquisition cost to the Department of 
$15,000 or more, the proposed rules

required that processing be performed 
under continuous acceptance and 
certification by the applicable Federal 
acceptance service to prevent 
unauthorized substitution and to verify 
that the quanties of donated foods 
utilized are as specified in the 
processing contract.

The majority of the commenters felt ' 
that requiring acceptance service 
grading was a good idea for certain 
commodity processing, but had serious 
doubts as to whether manpower will be 
available to accomplish the task. Nine 
comments were received regarding this 
issue. Fourteen comments disclosed that 
the cost of this acceptance service 
grading is high and will result in higher 
food prices for the processed items. The 
proposed regulations were considered 
overly restrictive by the majority of the 
commenters.

Two commenters suggested that only 
when meat and poultry are processed 
should this requirement be mandatory. 
Several commenters suggested that the 
use of acceptance service grading only 
be required for companies who were 
found to be guilty of program abuses, 
Still others recommended that 
monitoring of processing activities be 
performed on a spot check basis. Three 
commenters suggested that acceptance 
service grading be performed at the 
request of the distributing agency.

One commenter suggested grading 
service should be mandatory for all non- 
substitutable commodities. Other 
comments dealing with non- 
substitutable commodities indicated 
that the $15,000 restriction was 
extremely arbitrary. Additionally, the 
manpower availability question was 
brought up again by the commenters 
along with the issue of expanding the 
list of substitutable foods.

Section 250.15(h) of the final 
regulations requires that acceptance 
service grading for meat or poultry be 
performed for processing runs in which 
the meat or poultry processed is valued 
at $10,000 or more. The regulations have 
also been revised to prohibit processors 
from structuriilg processing runs in such 
a manner as to enable the processors to 
circumvent this requirement.

Further, the requirement for 
acceptance service grading for non- 
substitutable commodities other than 
meat and poultry representing an 
Acquisition cost to die Department of 
$15,000 or more has been eliminated in 
§ 250.15(i) of the final regulations. 
However, the contracting agency may 
require acceptance and certification by 
such acceptance service at any time, 
and for any product if deemed 
necessary.

FNS has reduced the requirements for 
acceptance service grading for non- 
substitutable commodities due to the 
lack of manpower available for grading 
activities and the increased cost of end 
products which would be passed on to 
the recipient agencies as a result of 
grading services performed.

Labeling End Products
Labeling

Section 250.14(k) of the proposed 
regulations required that (1) except 
when end products contain donated 
foods that are substitutable, the exterior 
shipping containers of end products and, 
where applicable, the individual 
wrappings or containers of end products 
must be clearly labeled “contains 
commodities donated by the United 
States Department of Agriculture. This 
product shall be sold only to eligible 
recipient agencies,“ (2) labels on all pnd 
products must meet applicable Federal 
labeling requirements, and (3) when a 
processor makes any claim with regard 
to an end product’s contribution toward 
meal requirements of any child nutrition 
program, the processor must follow 
procedures established by FNS. The 
Food Safety and Quality Service of the 
Department, the Federal Grain 
Inspection Service or the National 
Mariné Fisheries Service of the U.S. 
Department of Commerce for approval 
of such labels.

Two commenters felt that the U SD A  
legend on all boxes containing non- 
substitutable commodities is 
unnecessary except for meat and poultry 
products.

Section 250.15(j) of the final 
regulations retains the requirement that 
the U SD A  legend appear on all shipping 
containers of end products containing 
non-substitutable donated foods and, 
where applicable, the individual 
wrapping or containers of end products 
to ensure that processed foods 
containing donated food items be 
provided to eligible recipient agencies 
only.

Several commenters favored requiring 
more nutritional information on the 
labels of processed food items as 
guidance to the school food service 
personnel. Since nutritional labeling is 
not required on the labels of foods being 
purchased by U SD A  for use in the child 
nutrition programs, FNS does not want 
to place this burden on the processors 
due to the increased costs involved.

Refund Payments
Refunds

Section 250.14(m) of the proposed 
regulations required recipient agencies
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to submit refund applications promptly 
to the distributing agency for 
verification of eligibility and approval. 
The distributing agency would then 
forward the applications to the 
processor for payment within 30 days 
after receipt of the applications.

Three commenters felt that the 
proposed requirement of having the 
distributing agency review and verify 
the validity of all refund applications 
prior to submission to the processors 
was an unnecessary step creating a 
greater time lag for payment of the 
refunds. Five commenters requested that 
language be introduced to require 
schools to submit refund applications 
within 30 days of the reporting month 
with processors paying the refund 
within 30-45 days of receipt of the 
refund applications. It was also believed 
by several commenters that the amount 
of time for submission of refund 
applications at the close of the school 
year should be reduced to allow the 
State distributing agencies to close out 
their records in a more reasonable time 
frame.

There were no revisions in § 250.15(1) 
of the final regulations. FNS believes 
that by requiring the State distributing 
agency to review the refund 
applications, only eligible recipient 
agencies will receive a refund payment.

The processor is given a thirty day 
period from the date of receipt of the 
application in which to make the refund 
payments. The 90-day limit for 
submission of applications after the 
close of the school year coincides with 
the deadline for submission of claims for 
reimbursement for the National School 
Lunch and Breakfast programs.

Performance Reports
Section 250.14(o) required that 

processors submit to distributing 
agencies monthly reports of 
performance under each processing 
contract no later than the final day of 
the month following the reporting 
period.

Two commenters felt that the 
proposed 30 day limit was an unrealistic 
time frame for processors to have to 
submit performance reports. One 
commenter felt that requiring monthly 
reports from the processor will 
definitely improve the overall 
accountability of the program. One 
comment was made favoring the 
submisson of reports, but felt that the 
processor should have forty-five days to 
submit them. Four commenters felt that 
too much recordkeeping is required. 
Several processors felt that they should 
not be required to submit monthly 
reports of performance. One commenter 
stated that FNS should develop a

standard form for the required monthly 
performance report in order that the 
processors not have to adjust format for 
each State as they do now.

One comment was received from a 
school lunch director requesting that the 
schools not have to keep inventory 
records of processed donated foods.

Another commenter indicated that 
there is a need to establish penalties for 
processors who do not report monthly or 
whose reports are missing any of the 
required information. Several 
distributing agencies felt that having to 
analyze the data on all performance 
reports was a burdensome, time- 
consuming task.

Section 250.15(r) of the final 
regulations requires processors to 
submit monthly reports of performance 
within 30 days of the prior month’s 
processing activity. This data must be 
available to State distributing agencies 
in order for them to complete the 
quarterly processing inventory report 
required by FNS. To extend the 
allowable time frame m which to submit 
performance reports would seriously 
hamper the State distributing agencies 
in their attempt to complete other 
required reports.

FNS believes that processed donated 
foods should be accounted for even at 
the recipient agency level. These 
processed food items should be 
maintained on the same inventory 
system as purchased and donated foods 
used in the preparation of meals for the 
Child Nutrition Programs as required in 
§ 250.6(r).

If processors do not submit monthly 
performance reports on time, they are 
not in compliance with the terms and 
conditions of the processing contract. A  
State distributing agency can terminate 
their agreement if the required reports 
are not submitted. The only way for a 
State distributing agency to know if all 
processors are performing their 
functions as outlined in the contract is 
for the distributing agency to review all 
reports for accuracy and completeness 
of data submitted within the established 
time frame.

Inventory Controls
Section 250.14(p) of the proposed 

regulations required that a distributing 
agency monitor inventories to ensure 
that the quantity of donated foods for 
which a processor is accountable is the 
lowest cost-efficient level but in no 
event more than a four-month supply 
based on the processor’s average 
monthly usage, unless a higher level has 
been specifically approved by the 
distributing agency on the basis of a 
written justification submitted by the 
processor.

Eleven commenters felt that the 
maximum 4-month inventory level 
required in the proposed rules was too 
restrictive. Thirteen commenters felt 
that the level of inventory on hand 
should be 6 months. Ten commenters 
felt that the level should be raised to 9 
months.

One commenter felt that the level of 
inventory should be determined by the 
circumstances of the particular 
processor. One commenter felt that 
transfers should be allowed without 
Regional Office permission. Another 
recommendation from several 
commenters favored separate national 
inventory levels for multi-State 
processors.

As a result of the commehts,
§ 250.15(o) of the final regulations raises 
the allowable level of inventory on hand 
to 6 months with a provision for higher 
levels with written justification from the 
processor for approval by the State 
distributing agency. Under no „ 
circumstances should the amount of 
food ordered be in excess of anticipated 
usage or beyond the processor’s ability 
to accept or store the food at any one 
time. The major impetus for the change 
was the fact that a distributing agency 
must order the donated foods 75 days 
prior to the anticipated delivery date 
and this would tie up a two-month level 
of inventory giving the processor only a 
two-month working supply. Additionally 
the minimum carloading amounts of 
many commodity food items are such 
that they represent an inventory far in 
excess of the four-month supply for 
distributing agencies which have a 
smaller average daily participation.

Processing Inventory Reports
Section 250.14(q) of the proposed 

regulations required the distributing 
agencies to submit to the Regional 
Office not later than 45 days following 
the close of each Federal fiscal quarter a 
report in a form prescribed by FNS  
showing separate inventory levels for 
each processor under agreement with 
contracting agencies within the State.

Eight comments were received 
recommending that the distributing 
agencies be given 60 days following the 
close of each Federal fiscal quarter—  
rather than 45 days as proposed—to 
submit the required processor inventory 
report. The State distributing agencies 
felt that providing copies of processor 
reports should be allowable as it is 
burdensome to require a separate report.

As a result of the comments received,
§ 250.15(p) of the final regulations 
requires the submission of the quarterly 
inventory report not later than 60 days 
following the close of the Federal fiscal
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quarter. This time frame will allow the 
distributing agencies 30 days past the 
submission date of processor reports to 
compile information for their report. If a 
processor is late with a report, the 
distributing agency can request the 
information via telephone and still 
submit the required report on time.
Cooperation With Administering 
Agencies for Child Nutrition Programs

Section 250.14(r) of the proposed 
regulations required that in instances 
when the distributing agency is not the 
administering agency for child nutrition 
programs, the administering agency be 
provided an opportunity to review 
contracts for the processing of end 
products to be used in child nutrition 
programs.

Three commenters were opposed to 
the proposal to give the State 
educational agency (SEA) an option of 
reviewing processing contracts prior to 
the distributing agency’s approval. They 
felt that since the distributing agency is 
a party to the contract and is ultimately 
responsible for full compliance with all 
terms and conditions, there is no need to 
have to obtain SEA  concurrence prior to. 
approval of processing contracts.

Section 250.15(r) of the final 
regulations retains the proposed 
requirement for many State distributing 
agencies are under SEA. Collaboration 
with the administering agency of the 
child nutrition programs takes place on 
a daily basis. FNS believes that the 
administering agency should be aware 
of all processors and processing 
activities. The food items produced are 
used in the programs administered by 
the SEA  and while they may not meet 
the nutritional standards for 
reimbursement, they may still be 
appropriate for use in the program.
General Comments

Twelve comments were received 
recommending a reordering of the 
regulations for clarity. They stated that 
the proposed regulations were 
extremely difficult to understand.

The Department has, since these 
proposed regulations were published, 
issued a Notice of Intent announcing the 
need for an overall revision of the Food 
Distribution Program regulations. This 
notice, published on December 16,1980 
(45 FR 82890-2), announced that the 
Department intends to restructure these 
regulations, and public comments were 
requested by February 17,1981. The 
overall revision will include processing 
requirements.

Two commenters felt that food service 
management companies should be 
treated as processors and that they be 
required to maintain detailed records

similar to those required for processors. 
The regulations were not revised in this 
regard for foods are usually turned over 
to a food service management company 
for on-site preparation of meals 
produced for the recipient agency. Since 
the company is acting in behalf of the 
eligible recipient agency, it is the 
opinion of FNS that the company should 
be subject to all the requirements for 
which the recipient agency is subject 
and should be required to maintain the 
same records as any eligible recipient 
agency.

One commenter felt that schools 
should not be forced to participate in 
processing agreements. That same 
commenter felt that the direct 
distribution of donated foods is much 
more beneficial to recipient agencies. It 
was never the intent of FNS to require 
any unwilling recipient agencies to 
participate in the processing program. 
State distributing agencies have entered 
into agreements to permit recipient 
agencies to purchase processed end 
products at a cost less than they would 
have to pay on the open market. If a 
food item is currently being used by a 
recipient agency, it is to its advantage to 
try to obtain the item at the lowest 
possible cost.

One commenter favored the 
development of maximum yields for the 
donated foods to be used as a guideline 
by the State distributing agencies and 
processors. Another recipient agency 
requested that it be permitted to help in 
the writing of specifications for 
processed food items. Yield figures for 
the donated foods processed will vary 
according to the end products produced, 
the types of facilities being utilized, the 
volume of processing at any time, and 
any number of other factors. FNS is 
conducting studies to determine yield 
ranges which will be applicable to 
various processed end products. These 
ranges should be a good indicator of 
which companies submit figures which 
deviate substantially from established 
norm ranges. Recipient agencies are not 
prohibited from writing specifications 
from processed end products in 
conjunction with the State distributing 
agency.

One commenter favored abolishing all 
processing contracts and having the 
Department enter into national State 
Option and Cost (SOC) contracts. The 
States then could have the option of 
receiving processed donated foods as 
part of their direct distribution 
entitlement. They would, in turn, be 
billed for the processing fee and could 
recoup the monies from the recipient 
agencies they serve.

The basic premise behind this concept 
is that instead of USD A  providing

commodities only in the raw state, the 
foods are offered in a more processed 
form produced under U SD A  
specifications. The distributing agency 
would pay the difference between the 
cost of the commodity in its raw state 
and the cost of the; food item in a more 
processed state.

U SD A  entered into S O C  contracts' 
several years ago on a test basis. For 
example, recipient agencies could 
receive frozen whole turkeys as they 
had always received them, or they could 
receive fully cooked turkey rolls for 
which they would be billed a rate per 
pound. The project was successful for 
those distributing agencies with monies 
available to pay the charges for the 
further processing. It was difficult for 
many distributing agencies to 
participate because they did not have 
the funds to pay the processing fee nor 
the means to bill recipient agencies for 
the additional cost of the commodities. 
Thus, the proposed regulations were not 
revised to include S O C  contracts. In 
addition, many commodities are now 
available in a more fully processed form 
to all recipient agencies without having 
to assess the distributing agency for 
additional costs incurred.

Accordingly, Part 250 is amended as 
follows:

1. Section 250.3 is amended to include 
the following definitions:

§ 250.3 Definitions.
“Child nutrition programs” means the 

National School Lunch Program, the . 
School Breakfast Program, the Summer 
Food Service Program for Children, and 
the Child Care Food Program.

“Contract value of the donated foods” 
means, at the contracting agency’s 
option (a) the Department’s cost of 
acquiring and delivering the donated 
foods to be processed based on the most 
recent data provided by the Department 
on the date a processing contract is 
signed, or (b) the processor’s most 
recent data documenting the delivered 
cost of purchased foods meeting or 
exceeding the donated foods’ 
specifications. _ £__

"Contracting agency” means the 
distributing agency, subdistributing 
agency, or recipient agency which enters 
into a processing contract.

“Discount system” means a system 
whereby a recipient agency purchases 
end products directly from a processor 
at an established wholesale price minus 
the contracted value of donated foods 
contained in the end products.

"Distributor” means a commercial 
food purveyor or handler who is 
independent of a processor and both
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sells and bills for the end products 
delivered to recipient agencies.

“End product” means a product 
containing any amount of donated foods 
which have been processed.

“Federal acceptance service”  means 
the acceptance service provided by (a) 
the applicable grading branches of the 
Department’s Food Safety and Quality 
Service (FSQS), (b) the Department’s 
Federal Grain Inspection Service, and
(c) the National Marine Fisheries 
Service of the U.S. Department of 
Commerce.

“Food service management company” 
means a commençai enterprise or a 
nonprofit organization which may be 
contracted with by a recipient agency to 
manage any aspect of its food service in 
accordance with § 250.8(b)(3) of this part 
or in accordance with Part 210.8a of the 
regulations for the National School 
Lunch Program.

“Processing” means (a) the conversion 
of a donated food or donated foods into 
a different end product or (b) the 
repackaging of a donated food or 
donated foods.

“Processing fee” means the amount 
charged to a contracting agency for a 
processor’s services.

“Processor” means a commercial 
facility, other than a food service 
management company, which processes 
donated foods.

“Performance supply and surety 
bond” means a written instrument 
issued by a surety company which 
guarantees performance and supply of 
end products by a processor under the 
terms of a processing contract.

“Refund system" means a system 
whereby a recipient agency purchases a 
processor’s end products and receives 
from the processor a payment 
equivalent to the value of the donated 
foods contained in the end products.

“Refund application” means an 
application by a recipient agency in any 
form acceptable to a distributing agency 
and processor which certifies purchase 
of end products and which, upon 
forwarding to the processor by the 
distributing agency, obligates, the 
processor to refund the value of the 
donated food contained in the end 
products.

2. In i  250.6, paragraphs (n), (r), and 
(s) are revised, and a new paragraph (w) 
is added, as follows:

§ 250.6 Obligations of distributing 
agencies.*  *  *  *  *

(n) Processing o f donated foods. 
Distributing agencies, subdistributing 
agencies, and recipient agencies may 
employ commercial facilities to process 
donated foods by converting them into

different end products or by repackaging 
them when such processing is 
contracted for and performed in 
accordance with the provisions of 
§ 250.15 of this part. For the fiscal year 
beginning October 1,1981, and 
subsequent fiscal years, distributing 
agencies, prior to entering into or 
approving processing contracts, shall 
submit to and receive from FNS  
approval of the State Plan of Operations 
required by paragraph (w) of this 
section, and one or more standard form 
contracts meeting the requirements of 
§ 250.15(d) of this part, to be required for 
use within the State.#  # *  *  *

(r) Records. (1) Accurate and 
complete records shall be maintained 
with respect to the receipt, disposal, and 
inventory of donated foods including (i) 
end products processed from donated 
foods and (ii) the determination made as 
to liability for any improper distribution 
or use of, or loss of, or damage to, such 
foods and the results obtained from the 
pursuit of claims by the distributing 
agency. Such records shall also be 
maintained with respect to the receipt 
and disbursement of funds arising from 
operation of the distribution program, 
including the determination as to the 
amount of payments to be made by any 
processor, as defined in § 250.3, upon 
termination of processing contracts. (2) 
Distributing agencies shall require all 
subdistributing and recipient agencies to 
maintain accurate and complete records 
with respect to the receipt, disposal and 
inventory of donated foods, including 
end products processed from donated 
foods, and with respect to any funds 
which arise from the operation of the 
distribution program, including refunds 
made to recipient agencies by 
processors in accordance with 
§ 250.15(1) of this part. (3) Distributing 
agencies shall maintain accurate and 
complete records with respect to 
amounts and value of commodities 
refused by school food authorities in 
accordance with § 250.4(h) of this part 
and shall require that school food 
authorities also maintain such records of 
refusals. (4) Any processor or other 
entity which contracts with a 
distributing agency, subdistributing 
agency or recipient agency to process, 
repackage, or prepare any donated 
foods shall be required to keep accurate 
and complete records with respect to the 
receipt, disposal, and inventory of such 
foods similar to those required of 
distributing agencies under this 
paragraph. Where donated foods have 
been commingled with commercial 
foods, the processor shall maintain 
records which will permit an accurate

determination of the donated-food 
inventory. Where the contract value of 
donated foods, as defined in § 250.3, is 
lower than the Department’s cost of 
acquiring and delivering such foods on 
the date a processing contract is signed 
or subsequently revised, the processor 
shall be required to maintain records to 
substantiate the lower delivered cost. In 
addition, the processor shall be required 
to keep formulae, recipes, daily or batch 
production records, loadout sheets, bills 
of lading, and other processing and 
shipping records to substantiate the use 
made of such foods and their 
subsequent redelivery, in whatever 
form, to any distributing agency, 
subdistributing agency or recipient 
agency. (5) All recipient agencies shall 
be required to keep accurate and^— 
complete records showing the data and 
method used to determine the number of 
eligible persons served by that agency.
(6) Failure by a distributing agency, 
subdistributing agency, recipient agency, 
processor, or other entity to maintain 
records required by this section shall be 
considered prima facie evidence of 
improper distribution or loss of donated 
foods and the agency, processor or 
entity shall be subject to the provisions 
of § 250.6(m) of this part. All such 
records shall be made available for 
inspection and review upon request by 
FNS or by the appropriate distributing 
agency and shall be retained for a 
period of three years from the close of 
the Federal fiscal year to which they 
pertain. However, FNS may, by written 
notice, require longer retention of any 
records necessary for resolution of an 
audit or of any litigation.

(s) Reports. Distributing agencies shall 
submit (1) monthly reports to the FNS  
Regional Office covering the receipt and 
distribution of commodities, (2) 
quarterly processing inventory reports in 
accordance with § 250.15(p) of this part, 
and (3) such other reports covering 
distribution operations in such form as 
may be required from time to time by 
the Department.
ft  *  . ♦  *  6r

(w) State Plan o f Operations for  
Processing. (1) Not later than 90 days 
after publication of these final rules and 
not later than May 15 of each 
subsequent fiscal year, each distributing 
agency shall submit to FNS for approval 
a State Plan of Operations for 
Processing. FNS shall provide written 
approval or denial of the State Plan for 
Processing or amendment within 45 days 
of receipt The State Plan for Processing 
and all amendments shall be signed by 
the Chief Officer of the distributing 
agency. (2) For the fiscal year beginning 
October 1,1981, the plan shall meet the
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requirements of § 250.15(b). (3) Each 
distributing agency shall submit its State 
Plan to Operations for Processing to the 
State Governor, or his delegated 
authority, for comment on the 
relationship of the plan to other State 
plans and programs. A  period of 45 days 
from the receipt of the State Plan of 
Operations for Processing shall be 
afforded for such comments.

§250.13 [Amedned]
3. In § 250.13, paragraph (f) is removed 

and reserved.
4. A  new § 250.15 is added as follows:

§ 250.15 Processing of donated foods.
(a) Purpose. (1) This section sets forth 

the terms and conditions under which 
distributing agencies, subdistributing 
agencies, or recipient agencies may 
enter into contracts for processing of 
donated foods and prescribed the 
minimum requirements to b6 included in 
such contracts. (2) This section does not 
pertain to food service management 
companies utilizing donated foods in the 
preparation of meals.

(b) State Plan o f Operations for  
Processing. Each distributing agency 
wishing to enter into or approve 
processing contracts shall have an 
approved State Plan of Operations for 
Processing required by § 250.6(w) of this 
part. Approval of the plan shall be 
prerequisite to approval by the 
distributing agency of processsing 
contracts entered into after the date this 
section becomes effective. For fiscal 
year 1982, State distributing agencies 
may approve contracts prior to approval 
of the State Plan for Processing provided 
that the terms and conditions of the 
contract are in compliance with
§ 250.15(d) of this part.

(1) The State Plan of Operations for 
Processing shall, as a minimum, include 
the following:

(i) The methods by which end 
products are delivered to recipient 
agencies.

(ii) A  copy of the standard processing 
contract(s) for use within the State.

(iii) The manner in which the 
distributing agency will monitor 
processing activities, which shall 
include (A) the frequency of onsite 
reviews of processors and contracting 
agencies planned for the next fiscal 
year; (B) procedures for reducing any 
excess inventories of donated foods 
among processors in accordance with 
paragraph (o) of this section, and (C) the 
methods by which the distributing 
agency will maintain equitable 
distribution of end products containing 
donated foods to recipient agencies 
eligible to receive such foods, in 
accordance with § 250.6(h) of this part.

(iv) If the distributing agency is not 
also the administering State agency for 
child nutrition programs, the manner in 
which the distributing agency will 
cooperate with the administering State 
agency in accordance with paragraph 
(q) of this section.

(2) Distributing agencies may submit 
for approval a revised processing State 

'- Plan of Operations for Processing or 
amendments thereto at any time.

(c) Perm issible contractual 
arrangements. (1) A  distributing agency, 
subdistributing agency, or recipient 
agency may contract for processing, pay 
the processing gee, and deliver the end 
products to eligible agencies through its 
own distribution system. (2) A  
distributing agency or subdistributing 
agency may contract for processing on 
behalf of one or more recipient agencies. 
All recipient agencies eligible to receive 
the donated foods to be processed may 
participate in such a processing contract 
by virtue of the distributing agency/ 
recipient agency agreement required by 
§ 250.6(b) of this part. Under this 
arrangement processors (i) shall be 
required to utilize a refund system when 
they arrange for end products to be sold 
indirectly to recipient agencies through a 
distributor unless another system is 

.permitted.in accordance with paragraph
(f) of this section, (ii) may, with the 
approval of the distributing agency, 
utilize either a discount or a refund 
system when they sell end products 
directly to recipient agencies or (iii) 
distributing agency may also allow, with 
written concurrence from the FNSRO, 
any other system that can demonstrate 
and insure proper accountability. (3) A  
subdistributing agency or recipient 
agency may also enter into processing 
contracts with a processor under 
arrangements similar to those described 
in paragraph (c) (1) or (2) of this section, 
provided that the contract has been 
approved by the distributing agency in 
accordance with paragraph (m) of this 
section.

(d) Requirements fo r processing 
contracts. (1) Contracts with processors 
shall be in a standard written form 
approved by FNSRO and shall terminate 
no later than one year, after they have 
been approved. However, contracts may 
be renewed for additional periods of not 
more than one year by mutual 
agreement of all parties and upon 
written approval by the distributing 
agency, provided that contract 
performance has been satisfactory. (2) 
Standard form contracts shall be 
prepared or reviewed by the appropriate 
State legal staff to assure conformity 
with the requirements of these 
regulations and of applicable Federal,

State and local laws. (3) The contract 
shall be signed by the owner, a partner, 
or a corporate officer duly authorized to 
sign the contract, as follows:

(i) In a sole proprietorship, the owner 
shall sign the contract.

(ii) In a partnership, a partner shall 
sign the contract.

(iii) In a corporation, a duly 
authorized corporate officer shall sign 
the contract.

(4) As a minimum, each processing 
contract shall include:

(i) The names and telephone numbers 
of the contracting agency and processor.

(ii) A  description of each end product 
to be processed, the quantity of each 
donated food and any other ingredient 
which is needed to yield a specific 
number of each end product, except that 
distributing, subdistributing or recipient 
agencies may permit processors to 
Specify the total quantity of any 
flavorings or seasonings which may be 
used without identifying the ingredients 
which are, or may be, components of 
seasonings or flavorings.

(iii) The contract value per pound of 
each donated food to be processed and, 
where processing is to be performed 
only on a fee-for-service basis, the 
processing fee to the contracting agency 
for a specified number, weight or 
measure of the end products to be 
delivered.

(iv) A  provision for (A) termination of 
the contract upon thirty days’ written 
notice by the contracting agency or the 
processor and (B) immediate 
termination of the contract when there 
has been noncompliance with its terms 
and conditions by the contracting 
agency or the processor.

(v) In the event of contract 
termination, a provision for disposition 
of donated foods and end products in 
processor’s inventories or payment of 
funds in accordance with paragraph (k) 
of this section.

(vi) A  provision for inspection and 
certification during processing, where 
applicable, by the appropriate 
acceptance service in accordance with 
paragraphs (h) and (i) of this section.

(vii) A  provision that end products 
containing donated foods that are not 
substitutable under paragraph (q) of this 
section shall be delivered only to 
recipient agencies eligible to receive 
such foods.

(viii) Provisions that the processor 
shall:

(A) fully account for all donated foods 
delivered into its possession by 
production and delivery to the 
contracting agency or eligible recipient 
agencies of an appropriate number of 
units of end products meeting the
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contract specifications, and where end 
products are sold through a distributor, 
that the processor remains fully 
accountable for the donated foods until 
refunds or any other credits equal to 
their contracted value have been made 
to eligible recipient agencies in 
accordance with paragraph (1) of this 
section;

(B) furnish to the contracting, agency 
prior to the delivery of any donated 
foods for processing any such document 
or assurance as is required by the 
contracting agency to protect itself from 
liability for the donated foods. The 
contracting agency may require a 
performance supply and surety bond, an 
irrevocable letter of credit payable in an 
amount acceptable to the distributing 
agency, an escrow account in an amount 
acceptable to the distributing agency, or 
any other means of protecting itself 

,since the distributing (contracting) 
agency is held liable by FNS for any 
donated foods provided to a processor.

(C) use or dispose of the containers in 
which donated foods are received from 
the Department in accordance with the 
instructions of the contracting agency;

(D) apply as a credit against die 
processing fee or return to the 
contracting agency (1) any funds 
received from the sale of containers, and 
[2) the market value or the price 
received from the sale of any by
products of donated foods or 
commercial foods which have been 
substituted for donated foods;

(E) substitute donated foods with 
commercially purchased foods only in 
accordance with paragraph (g) of this 
section;

(F) meet the requirements of 
paragraph (j) of this section for labeling 
end products;

(G) maintain accurate and complete 
records pertaining to the receipt, 
disposal, and inventory of donated 
foods in accordance with § 250.6(r) of 
this part; and

(H) submit processing performance 
reports in accordance with paragraph 
(n) of this section.

(ix) A  provision that approval of the 
contract by the distributing agency shall 
not obligate that agency or the 
Department to deliver donated foods for 
processing.

(5) The processor shall not assign the 
processing contract or delegate any 
aspect of processing under a 
subcontract or other arrangement 
without the written consent of the 
contracting agency and the distributing 
agency.

(e) End products sold by processors. 
When recipient agencies will pay the 
processor for end products, the contract 
shall include (1) the processor’s

established wholesale price schedule for 
quantity purchases of specified units of 
end products, (2) an assurance that the 
price of each unit of end product 
purchased by eligible recipient agencies 
shall be discounted by the stated 
contract value of the donated foods 
contained therein, or a refund equal to 
such value made upon proof of purchase - 
by an eligible recipient agency and (3) a 
provision that the distributing agency 
shall give the processor a list of all 
recipient agencies eligible to purchase 
end products under the contract.

(f) End products sold by distributors. 
When a processor transfers end 
products to one or more distributors for 
sale and delivery to recipient agencies, 
such sales shall be under a refund 
system. The processor shall make refund 
payments to such agencies in 
accordance with paragraph (1) of this 
section. A  distributing agency may 
permit the use of any other system that 
can demonstrate and ensure proper 
accountability, with written concurrence 
from the FNSRO, for end products sold 
by distributors.

(g) Substitution o f donated foods with 
commercial foods. The processing 
contract may provide that the processor 
may substitute for donated foods a like 
quantity of the same foods of equal or 
better quality. If such a provision is 
included, the contract shall stipulate 
that (1) only butter, cheese, com grits, 
com meal, flour, macaroni, nonfat dry 
milk, peanut butter, peanut granules, 
roasted peanuts, rice, rolled oats, rolled 
wheat, shortening, soybean oil, 
spaghetti, and such other foods as FNS  
specifically approves may be substituted 
and (2) all components of commercial 
foods substituted for those donated must 
be of domestic'origin and be identical or 
superior in every particular of the 
donated-food specification as evidenced 
by certification performed by, or 
acceptable to, the applicable Federal 
acceptance service. When there is 
substitution in accordance with this 
paragraph the donated foods may be 
utilized by the processor in his own 
commercial product but shall not 
otherwise be sold or disposed of in 
commercial channels. The State 
distributing agency may approve written 
requests by processors for additional 
substitution of donated foods, with the 
exception of meat or poultry items. The 
processor must demonstrate and ensure 
in the written request that the 
commercial foods substituted are of 
equal or superior quality to the donated 
foods supplied and are of domestic 
origin. Such documentation must be 
maintained by both parties in 
accordance with Section 250.6(r). Upon

approval by the distributing agency, 
copies of processor requests for 
additional substitution of commodities 
shall be forwarded to the regional office. 
The applicable Federal acceptance 
service, shall, upon request, determine if 
the quality analysis meets the 
requirement set forth by the Agricultural 
Stabilization and Conservation Services 
(ASCS) in the original inspection of 
donated foods, and when donated 
commodities are non-substitutable, 
insure against unauthorized 
substitutions, and verify that quantities 
of donated foods utilized are as 
specified in the contract.

(h) M eat and poultry inspection 
programs. When donated meat or 
poultry products are processed or when 
any commercial meat or poultry 
products are incorporated into an end 
product containing one or more donated 
foods, all of the processing shall be 
performed in plants under continuous 
Federal meat or poultry inspection, or 
continuous State meat or poultry 
inspection in States certified to have 
programs at least equal to the Federal 
inspection program. If the value of the 
donated meat or poultry items to be 
processed under any contract at any one 
time is $10,000 or more, the processing 
must be performed under Food Safety 
and Quality Service (FSQS) acceptance 
service grading. Under no circumstances 
shall the processor set up processing 
rims for the purpose of circumventing 
this requirement. The cost of this service 
shall be borné by the processor. In the 
event that an FSQ S inspector is not 
available or that a school food authority 
needs product produced on short notice, 
the State distributing agency may 
provide the processor with written 
authority to defer F SQ S acceptance 
service for the specific instance. The 
processor shall retain all such 
distributing agency notices on file as 
part of its production records.

(i) Certification by acceptance 
service. (1) When donated foods (other 
than meat and poultry) that are not 
substitutable under paragraph (g) of this 
section are processed, all processing 
activities shall be subfect to review and 
audit by the Department, including the 
applicable Federal acceptance service. 
Ifre contracting agency may also require 
acceptance and certification by such 
acceptance service. (2) Contracting 
agencies may require that end products 
processed from substitutable donated 
foods shall also be subject to such 
acceptance and certification. In the case 
of substitutable donated foods, the 
contracting agency requiring Federal 
acceptance service should consider the 
dollar value of the donated foods
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delivered to the processor. (3) When 
contracting agencies require 
certification in accordance with 
paragraphs (i)(l) or (2) of this section, 
the degree of acceptance and 
certification necessary under the 
processing contract shall be determined 
by the appropriate Federal acceptance 
service after consultation with the 
distributing agency concerning the type 
and value of the donated foods and 
anticipated volume of end products to 
be processed. The cost of this service 
shall also be borne by the processor.

(j) Labeling end products. (1) Except
when end products contain donated 
foods that are substitutable under 
paragraph (g) of this section, the exterior 
shipping containers of end products and, 
where practicable, the individual 
wrappings or containers of end 
products, shall be'dearly labeled 
“ Contains Commodities Donated by the 
United States Department of 
Agriculture. ThisTroduct Shall Be Sold 
Only to Eligible Recipient Agencies.” (2) 
Labels on all end products shall meet 
applicable Federal labeling 
requirements. (3) When a processor 
makes any claim with regard to an end 
product’s contribution toward meal 
requirements of any child nutrition 
program, the processor shall follow 
procedures established by FNS, the 
Food Safety and Quality Service of the 
Department, or the National Marine 
Fisheries Service of the U.S. Department 
of Commerce or other applicable 
Federal agencies for approval of such 
labels. v

(k) Termination o f processing 
contracts. (1) When contracts are 
terminated (i) at the request of a 
processor, where there has been no fault 
or negligence on the part of the 
contracting agency, or (ii) at the 
contracting agency’s request, where 
there has been noncompliance on the 
part of the processor with the terms or 
conditions of the contract, or if any right 
thereunder in favor of the contracting 
agency is threatened or jeopardized by 
the processor, the processor shall at the 
option of the contracting agency and 
FNS:

(A) when feasible and with the 
concurrence of any affected distributing 
agency(ies), transfer all donated food 
inventories to other distributing 
agency (ies) with which the processor 
has contracted;

(B) return all donated foods 
unaccounted for or replace them with a 
like quantity of the same foods of equal 
or better quality as certified in 
accordance with paragraph (g)(2) of this 
section and return such purchased foods 
at the processor’s expense to a

destination designated by the 
distributing agency; or

(C) pay the distributing agency an 
amount equal to the Department’s cost, 
based on the most recent data provided 
by the Department, as of the date of 
termination, of replacing the foods 
which cannot be returned to the 
distributing agency.

(2) When contracts are terminated at 
a contracting agency’s request, where 
there has been no fault or negligence on 
the part of the processor, the processor 
shall:

(i) if the donated foods remaining in 
inventory are non-substitutable, return 
foods to the contracting agency unless 
other arrangements are specifically 
approved by the State distributing 
agency;

(ii) when feasible and with the 
concurrence of any affected distributing 
agency(ies), transfer all substitutable 
donated food inventories to other 
distributing agency(ies) with which the 
processor has contracts;

(iii) return the substitutable donated 
foods unaccounted for or replace with a 
like quantity of the same foods of equal 
or better quality as certified in 
accordance with paragraph (g)(2) of this 
section and return such purchased foods 
to a destination designated by the 
distributing agency, with transportation 
charges for such shipments borne by the 
contracting agency; or

(iv) pay the distributing agency an 
amount equal to the Department’s cost 
based on the most recent data provided 
by the Department, as of the date of 
termination, of replacing the foods 
which cannot be returned to the 
distributing ageny or, with FNS  
approval, pay the distributing agency an 
amount equal to the stated contract 
value of donated foods in the 
processor’s inventory.

(3) Funds received by distributing 
agencies upon termination of contracts 
shall, at the option of FNS, be (i) used to 
replace the donated foods in kind, (ii) 
used by the distributing agency in 
accordance with § 250.6(k) of this part, 
or (iii) paid to the Department.

(1) Refund payments. (1) When end 
products are sold to recipient agencies 
in accordance with the refund 
provisions of paragraphs (e) or (f) of this 
section, the contracting agency shall 
encourage each recipient agency to 
submit refund applications promptly. In 
no event shall such applications be 
submitted later than 90 days after the 
close of (i) the school year to which they 
pertain by schools or (ii) the fiscal year 
to which they pertain by other recipient 
agencies. (2) The distributing agency 
shall review each application to verify 
that the recipient agency is an eligible

purchaser and forward the application 
to the processor within a reasonable 
length of time. (3) Not later than 30 days 
after receipt of the application by the 
processor, the processor shall make a 
payment to the recipient agency equal to 
the stated contract value of the donated 
foods contained in the purchased end 
products covered by the application.

(m) Contract approval. Distributing 
agencies shall review and approve 
processing contracts entered into by 
subdistributing and recipient agencies 
prior to the delivery of commodities for 
processing under such contracts. The 
distributing agency which enters into or 
approves a processing contract shall 
provide a copy of the contract and of 
these regulations to the processor, 
forward a copy to the appropriate 
FNSRO, and retain a copy for its files.

(n) Performance reports. (1)
Processors shall be required to submit to 
distributing agencies monthly reports of 
performance under each processing 
contract. Performance reports shall be 
received no later than the final day of 
the month following the reporting 
period. The report shall include:

(1) A  list of all recipient agencies 
purchasing end products under the 
contract and the number of units of end 
products delivered to each during the 
reporting period;

(ii) Donated-food inventory at the 
begii&iing of the reporting period;

(iii) Amount of donated foods 
received during the reporting period;

(iv) Number of units of approved end 
products delivered to eligible recipient 
agencies during the reporting period and 
the number of pounds of each donated 
food represented by these delivered end 
products;

(v) Donated-food inventory at the end 
of the reporting period.

(2) Distributing agencies shall review 
and analyze reports submitted by 
processors to insure thatperformance 
under each contract is in accordance 
with the provisions set forth in this 
section.

(o) Inventory controls. Distributing 
agencies shall monitor inventories to 
ensure that the quantity of donated 
foods for which a processor is 
accountable is the lowest cost-efficient 
level but in no event more than a six- 
month supply based on the processor’s 
average monthly usage, unless a higher 
level has been specifically approved by 
the distributing agency on the basis of a 
written justification submitted by the 
processor. Under no circumstances 
should the amount of food ordered by 
the contracting agency be in excess of 
anticipated usage or beyond the 
processor’s ability to accept and store
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the food at any one time. Distributing 
agencies shall make no further 
distribution to processors whose 
inventories exceed these limits.

(p) Processing inventory reports. 
Distributing agencies shall submit to the 
FNS Regional Office not later than 60 
days following the close of each Federal 
fiscal quarter a report showing 
separately for each processor under 
agreement with contracting agencies 
within the State:

(1) the donated-food inventory at the 
beginning of the previous quarter;

(2) amounts of donated foods received 
during the quarter;

(3) amounts of donated foods used 
during the quarter; and

(4) inventory at the close of the 
quarter.

(q) Cooperation with administering 
agencies for child nutrition programs. If 
the distributing agency which enters into 
or approves contracts for end products 
to be used in a child nutrition program 
does not also administer such program, 
it shall collaborate with the 
administering agency by (1) giving that 
agency an opportunity to review all such 
contracts to determine whether end 
products to be provided contribute to 
required nutritional standards for 
reimbursement under the applicable 
regulations for such program (7 CFR  
Parts 210, 220, 225, and 226) or are 
otherwise suitable for use in such

program; (2) consult with that agency 
with regard to the labeling requirements 
for the end products; and (3) otherwise 
request technical assistance as needed 
from that agency.

(r) F N S Regional O ffice review o f 
contracts and inventory reports. The 
FNS Regional Office shall (1) review all 
processing contracts and provide 
guidance, including written 
recommendations for termination, where 
necessary, to distributing agencies 
concerning any contracts which do not 
meet the requirements of this section, (2) 
allow distributing agencies 30 days to 
respond to any recommendation 
concerning contracts not meeting the 
requirements of this section, (3) review 
and analyze the processing inventory 
reports required by paragraph (p) of this 
section to insure that no additional 
donated foods shall be distributed to 
processors with excess inventories, and
(4) assist distributing agencies in 
reducing such inventories.

(s) Availability o f copies ó f 
processing contracts. Contracts entered 
into in accordance with this section are 
public records and FNS will provide 
copies of such contracts to any person 
upon request. The FNS Regional Office 
shall retain copies of processing 
contracts submitted by distributing 
agencies for a period of three years from 
the close of the fiscal year to which they 
pertain.

(t) Processing activity guidance. 
Distributing agencies shall develop and 
provide a processing manual or similar 
procedural material for guidance to 
contracting agencies, recipient agencies, 
and processors. The manual shall 
include, at a minimum, a copy of the 
standard form contract(s) and 
statements of the distribution agency’s 
policies and procedures on (1) contract 
approval, (2) monitoring and review of 
processing activities, (3) recordkeeping 
and reporting requirements, (4) 
inventory controls, and (5) refund 
applications. This guidance material 
shall be provided to processors within 
60 days of annual agreement approval 
by the State distributing agency. This 
material will also be provided to 
recipient agencies and contracting 
agencies within 60 days of approval of 
the annual agreement to receive donated 
commodities by the State and 
distributing agency.

Note.—The reporting requirements 
contained in this rule have been submitted to 
the Office of Management and Budget for 
approval under the Federal Reports Act of 
1942.

Dated: August 7,1981.

G . William Hoagland,
Adm inistrator.[FR Doc. 81-23824 Filed 8-13-81; 8:45 am]
BILLING CODE 3410-30-M
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